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HON.  CALEB  GUSHING,  OF  MASSACHUSETTS: 

APPOINTED  MARCH  5,  1853. 


UNEXPENDED  BALANCES  OF  APPROPRIATIONS. 

Under  the  acts  of  March  8d,  1795,  May  Ist,  1820,  and  August  Slst,  1862,  in 
general,  a  balance  of  appropriation  remaining  unexpended  at  the  expiration 
of  two  years  is  carried  to  the  **  Surplus  Fund,"  and  can  be  withdrawn  there- 
from only  by  new  appropriation, — except  in  the  case  of  appropriations  for 
objects  to  which  a  duration  longer  than  two  years  is  assigned  by  law ;  as  to 
-which,  and  especially  expenditures  in  the  War  and  Navy  Departments,  the 
specific  appropriations  remain  in  charge  of  the  latter,  until,  on  report  there- 
from of  the  object  being  consummated,  the  money  is  credited  to  the  "  Surplus 
Fund''  at  the  Treasury  Department. 

In  general,  an  appropriation  or  a  balance  thereof,  made  in  any  year  for  any 
continuous  contract  or  other  service  of  the  Goyernment,  may  be  applied  to 
the  same  service  during  the  succeeding  or  any  subsequent  year,  and  does 
not  lapse  into  the  '*  Surplus  Fund"  until  the  particular  object  be  consum- 
mated. 

Conversely,  whenever,  in  any  given  year,  the  appropriation  for  fL  particular 
service  proves  deficient,  a  balance,  remaining  of  the  appropriation  for  the 
same  service  in  a  previous  year,  may  be  drawn  upon  to  supply  the  deficit ; 
or  rather  the  balance  of  the  preceding  year  commences  the  service  of  the 
new  year,  and  is  expended  before  any  question  arises  of  the  new  appropria- 
tion ;  and  thus,  at  the  end  of  each  year,  the  true  unexpended  balance  is  only 
what  remains  unexpended  of  that  single  year's  appropriation. 

Attorney  General's  Office, 

October  9,  1864. 
Sir  :  I  have  received  your  communication  of  this  date,  and 
have  duly  considered  the  several  questions  which  it  presents. 

It  appears  that  under  the  act  of  March  3d,  1847,  entitled 
"  An  act  providing  for  the  building  and  equipment  of  four  naval 
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steamships,'*  (ix  Stat,  at  Large,  p.  187,)  the  Secretary  of  the 
Navy  was  authorized  to  make,  and  did  make,  certain  contracts 
for  the  transportation  of  the  mail  of  the  United  States,  to  and 
from  certain  points  by  sea,  according  to  sundry  prescribed  con- 
ditions and  rates  of  compensation. 

By  a  subsequent  act,  (September  28th,  1850,)  it  was  pre- 
scribed that  no  payment  shall  be  made  for  the  said  service, 
except  in  proportion  to  the  service  performed,  and  the  Secre- 
tary of  the  Navy  was  directed  to  make  payment  therefor  in 
said  proportion  only,  (ix  Stat,  at  Large,  p.  514.) 

Meanwhile,  by  the  act  of  August  3d,  1848,  (ix  Stat,  at  Large, 
p.  267,)  the  Secretary  of  the  Navy  was  directed  to  advance  to 
the  contractors  for  said  service,  for  the  purpose  of  enabling 
them  to  finish  the  steamships  contracted  for  under  their  re- 
spective contracts,  a  specific  sum  per  annum  on  each  contract, 
but  not  to  exceed  in  the  whole  the  amount  of  one  year's  com- 
pensation stipulated  for  in  such  contract ;  and  by  the  act  of 
March  3d,  1851  (ix  Stat,  at  Large,  p.  623),  the  advances,  made 
under  the  act  last  above  named,  are  required  to  be  repaid  by 
the  parties  by  annual  deductions,  at  the  rate  of  ten  per  cent, 
per  annum,  from  the  compensations  falling  due  to  them,  and  the 
said  parties  are  constrained  to  pay,  thereafter,  interest  on  the 
balances  of  said  advances  remaining  due  at  successive  periods 
of  the  contract  and  service. 

It  further  appears  that  by  successive  acts  of  Congress,  from 
the  year  1848  to  that  of  1853  inclusive,  successive  appropria- 
tions for  the  above  service  have  been  made,  amounting  in  all  to 
$6,727,400 ;— that  out  of  this  sum,  $874,000  have  been  ex- 
pended by  the  Secretary  of  the  Navy  for  the  advances  above 
described,  and  $5,501,761  for  the  mail  service,  and  that  in 
consequence  of  the  deductions  as  above  required  to  be  made, 
and  in  fact  made,  the  sum  of  $351,638,  to  the  credit  of  the 
"steam  mail  service,"  is  now  standing  on  the  books  of  the 
Navy  Department. 

It  further  appears  that  Congress,  at  its  late  session,  failed  to 
make  any  appropriation  for  the  performance  of  this  mail  ser- 
vice ;  but,  nevertheless,  the  parties  have  continued  to  perform 
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the  same,  under  their  contracts,  for  the  quarter  ending  Septem- 
ber 30th,  1854,  as  duly  certified  by  the  Postmaster  General. 

It  is  undeniable,  upon  the  face  of  the  several  acts  of  Congresa 
appertaining  to  this  service,  and  the  contracts  made  by  the 
several  parties  to  the  performance  thereof,  that  the  said  con- 
tracts  are  subsisting  and  continuous  ones,  which  the  parties  are 
to  perform  whether  appropriation  be  made,  in  any  given  year, 
for  their  payment  or  not ;  and  whether  appropriated  for  or  not, 
that  contract  compensation  for  the  service  as  performed  consti- 
tutes a  just  and  lawful  debt  due  to  the  contractors  from  the  De- 
partment. 

On  the  other  hand,  the  law,  while  binding  these  parties  to 
repay,  by  instalments  deducted  from  their  compensation,  the 
advances  made  to  them  to  aid  in  the  construction  of  the  mail- 
steamships,  and  while,  in  effect,  thus  agreeing  with  the  parties 
that  such  shall  be  the  manner  and  measure  of  repayment,  has, 
at  the  same  time,  made  them  subject  to  interest  on  the  balance 
of  such  advances  due  by  them,  without  reference  to,  and  alto- 
gether independently  of,  the  question,  whether  appropriations 
for  payment  of  their  compensation  shall,  or  shall  not,  have  been 
punctually  made  from  year  to  year. 

Now,  the  rule  of  construction  in  the  practice  of  the  Govern- 
ment is  believed  to  be  universal  as  applied  to  appropriations, 
that  where  a  contract,  a  personal  service,  or  other  claim  on  the 
Government  is  a  continuous  one,  there  the  balance  remaining  of 
the  appropriation  made  in  and  for  one  year,  laps  over  into  the 
following  year. 

Thus,  where  appropriation  is  made  for  building  a  specified 
number  of  frigates,  though  it  be  no&inally  in  and  for  the  ser- 
vice of  one  year,  yet  it  may  be  applied  in  continuation  into  the 
next  year. 

So,  of  an  appropriation  for  constructing  a  dock  and  navy- 
yard;  it  may  lawfully  be  expended  in  continuation  during  a 
subsequent  year. 

So,  in  the  case  of  the  appropriations,  in  and  for  a  given  year, 
for  the  pay  of  the  officers  of  the  Navy,  or  of  the  Secretary  of 
the  Navy  himself,  or  any  of  the  clerks  in  his  Department,  if 
by  reason  of  the  death  or  suspension  of  officers,  or  vacancy  in 
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any  of  the  places,  the  appropriation  of  that  year  prove  to  be  in 
excess,  it  is  applicable  to  the  same  continuous  object  during  a 
subsequent  year. 

Similar  illustrations  may  be  deduced  from  the  practice  in 
every  branch  of  the  public  service,  and  in  every  department  of 
the  Government. 

That  is  to  say,  taking  the  converse  of  the  proposition,  wher- 
ever, in  a  given  year,  the  appropriation  for  a  given  service 
proves  deficient,  a  balance  remaining  of  the  appropriation  for 
the  same  service  made  in  a  previous  year  may  be  drawn  upon 
to  fill  up  the  deficit.  It  is  wholly  immaterial  to  this  question 
whether  the  deficiency  be  partial  only,  or  total ;  in  either  case 
the  balance  of  the  previous  year  is  applicable,  so  far  as  it  will 
go,  to  supply  the  existing  deficiency. 

If  Congress  shall  have  happened,  by  any  of  the  accidents  of 
legislation,  to  omit  to  provide  anew  during  this  year  for  a  given 
continuous  service,  the  application  thereto  of  an  existing  balance 
of  appropriation  of  the  last  year,  is  not  the  unlawful  anticipation 
of  legislative  action ;  on  the  contrary,  it  is  the  execution  of 
the  will  of  Congress  to  the  extent  of  the  means  to  this  end 
already  placed  in  the  hands  of  the  Executive. 

But  suggestion  of  inquiry  is  made,  whether,  in  the  present 
case,  the  sum  on  hand  is  not  to  be  considered  as  a  reversion  to 
the  Treasury  of  the  advances  made  for  the  construction  of  the 
mail  steamers,  rather  than  a  balance  for  mail  service. 

I  reply  that  this  idea  is  negatived  by  the  technical  fact  found 
in  the  case,  namely,  that  the  balance  stands  on  the  books  of  the 
Department  to  the  credit  of  "  steam  mail  service." 

It  is  negatived,  also,  b^  analytical  examination  of  the  appro- 
priation. Thus,  in  a  given  year,  for  instance,  1853-4,  an 
appropriation  is  made  of  so  much  for  the  steam  mail  service. 
But,  when  the  contractors  present  themselves  for  pay,  the  De- 
partment brings  forward  a  demand  against  them  for  set-ofi*  to 
a  certain  amount.  Thereupon,  a  balance  of  the  appropriation 
remains,  by  reason  of  excess  of  appropriation  to  the  amount 
of  the  set-ofi*;  and  that  balance  is  of  appropriation  for  ^^trans- 
portation of  the  mails"  by  the  express  language  of  the  acts  of 
Congress.     (E.  g.  Act  of  Mareh  3d,  1853,  eh.  189,  s.  1.) 
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As  to  the  question  of  reversion  to  the  Treasury,  that  is,  such 
reversion  as  would  have  the  effect  of  abstracting  this  money 
from  applicability  to  the  specific  use,  that  question  is  disposed 
of  by  sundry  acts  of  Congress. 

The  act  of  March  8d,  1795,  sec.  16,  (i  Stat,  at  Large,  p. 
437,)  enacts  that  in  regard  to  any  sum,  which  shall  have  re- 
mained unexpended  for  more  than  two  years  after  the  expira- 
tion of  the  year  of  appropriation,  upon  any  appropriation  other 
than,  among  others,  for  "  a  purpose  in  respect  to  which  a  longer 
duration  is  specially  designed  by  law,"  the  same  shall  be  car- 
ried to  the  account  of  the  "  Surplus  Fund,'*  in  the  Treasury. 

Afterwards,  by  the  act  of  May  Ist,  1820,  (v  Stat,  at  Large, 
p.  667,*)  more  particular  provision  was  made  on  this  point,  espe- 
cially in  regard  to  the  expenditures  of  the  War  and  Navy  De- 
partments, so  much  of  which  is  on  continuous  contracts  running 
through  a  series  of  years.  This  act  provides  that  the  Secretary 
of  the  Treasury  shall  carry  to  the  Surplus  Fund  all  balance  of 
appropriations  in  the  service  of  the  Navy  or  War  Department, 
"  whenever  he  shall  be  informed,  by  the  Secretaries  of  those 
Departments,  that  the  object,  for  which  the  appropriation  was 
made,  had  been  effected;"  and  the  last-named  secretaries  are 
to  report  to  the  Secretary  of  the  Treasury  any  balance  of  ap- 
propriations unexpended  for  two  ye&rs,  except  in  the  case  of 
an  appropriation  in  respect  of  which  the  law  ^'  shall  assign  a 
longer  duration  (than  two  years)  for  the  completion  of  its 
object." 

Finally,  the  act  of  August  31st,  1852,  re-enacts  the  general 
provision  of  the  act  of  1796,  with  its  exceptions,  though  with 
this  modification,  namely,  that  where  the  two  years  shall  have 
expired  the  unexpended  appropriations  shall  be  deemed  to  have 
ceased  and  determined,  and  if  once  carried  to  the  ^'  Surplus 
Fund"  cannot  be  transferred  back  without  further  specific 
appropriation  by  law,  (x  Stat,  at  Large,  p.  98 ;)  but  this  act 
leaves  unimpaired,  nay,  expressly  reaflSrms,  the  pre-existing 
statute  rule,  that  where  the  subject-matter  of  an  appropriation 
is  of  a  continuous  nature,  and  of  a  longer  duration  than  two 
years,  then  the  successive  appropriations  remain  from  year  to 
year  affected  to  the  particular  contract  or  other  service  and  the 
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payment  of  its  debts,  and,  until  that  be  ended  by  consammation 
or  final  relinquishment,  do  not  lapse  into  the  "  Surplus  Fund." 

In  conformity  with  these  views  it  is,  undoubtedly,  that  the 
several  annual  balances  of  the  steam  mail  service  have  been 
retained  to  the  credit  of  that  service  on  the  books  of  your  De- 
partment. Being  for  a  continuous  service  in  progress  and  not 
yet  completed,  those  balances  endure  affected  to  that  service : 
otherwise  they  should  have  been  transferred  to  the  "  Surplus 
Fund." 

My  opinion  therefore  is,  that  the  balance  above  described  is 
available  for  the  purpose  of  paying  the  mail  service  certified, 
and,  so  far  as  the  said  balance  will  suffice,  the  Department  may 
lawfully  apply  the  same  in  compensation  of  the  service  per- 
formed in  the  current  year,  notwithstanding  the  omission  of 
Congress  to  make  any  specific  appropriation  for  the  same ;  and 
that  if  the  said  balance  be  insufficient  to  make  the  said  quarterly 
payment  in  full,  then  the  parties  are  to  be  paid  pro  rata,  accord- 
ing to  the  amount  certified  to  be  due  to  them,  respectively,  by 
the  Postmaster  General. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient 
servant, 

C.  GUSHING. 

Hon.  James  C.  Dobbin, 

Secretary  of  the  Navy. 


INTERNATIONAL  EXTRADITION. 

A  mere  notification  by  the  local  officer  of  a  foreign  government  of  the  escape 
of  an  aUeged  criminal  is  not  safficient  jprtma/ooe  evidence  of  a  case  to  justify 
the  preliminary  action  of  the  President. 

All  demands  of  international  extradition  mast  emanate  from  the  supreme  poli- 
tical authority  of  the  demanding  state. 

Attorney  General's  Office, 

November  2,  1864. 
Sir:   I  have  received  your  communication  of  yesterday's 
late,  transmitting  to  me  the  note  of  Mr.  Hulsemann,  of  the 
4.uBtrian  Legation,  in  behalf  of  the  government  of  the  Elector 
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of  Hesse  Cassel,  asking  for  the  extradition,  under  the  treaty  of 
July  16th,  1852,  of  one  Maria  Theresa  Gerk,  said  to  be  con- 
victed of  murder  within  the  territory  of  the  said  elector,  and  a 
fugitive  from  the  justice  thereof,  who,  it  is  supposed,  may  have 
taken  refuge  in  the  United  States. 

The  case,  if  duly  proved,  comes  clearly  within  the  purview 
of  the  treaty ;  and  the  gravity  of  the  crime  alleged  to  be  per- 
petrated by  the  party,  in  addition  to  the  obligations  of  the 
treaty  and  the  sound  reasons  of  public  policy  on  which  tHaf  is 
founded,  make  it  desirable  that,  if  it  may  be  lawfully  done,  the 
application  of  Mr.  Hulsemann  should  be  granted. 

But,  on  a  careful  consideration  of  the  only  document  filed  in 
the  case,  it  does  not  seem  to  me  sufficient  to  justify  the  inter- 
position of  the  President. 

That  document  is  in  fact  a  mere  notification  of  the  fact  that 
such  a  party,  guilty  of  such  a  crime,  has  escaped,  and  perhaps 
fled  to  the  United  States,  and  suggesting  her  extradition :  said 
notification  or  certificate  being  under  the  seal  of  the  criminal 
court  of  the  city  of  Fulda.  Such  a  document  is  not  in  con- 
formity with  what  is  required  as  between  the  different  States 
of  the  American  Union  among  ourselves,  in  the  case  of  extradi- 
tion of  criminals  under  the  Constitution  of  the  United  States, 
nor  what  is  required  as  between  us  and  those  foreign  states 
near  us  which  have  a  known  practice  on  the  subject. 

Thus,  as  between  the  States  of  this  Union,  the  demand  for 
extradition  must  come  from  the  executive  authority  of  the 
demanding  State,  (Constitution,  art.  iv,  s.  2,)  and  the  accompa- 
nying justificative  pieces,  that  is,  the  indictment,  or  the  record 
of  conviction,  or  the  testimony  before  the  examining  magistrate, 
must  in  like  manner  be  certified  by  the  executive  authority  of 
the  demanding  State.  (Act  of  February  12th,  1793,  i  Stat,  at 
Large,  p.  302.)  According  to  the  municipal  law,  as  well  of 
England  as  of  the  United  States,  the  mere  seal  of  a  local  court 
is  not  sufficient  on  which  to  act, — the  seal,  and  the  authority 
of  the  court,  must  in  general  be  proved,  either  by  testimony  of 
witnesses,  or  by  the  great  seal  of  the  state,  (i  Starkie's  Evi- 
dence, p.  286  and  notes ;  i  Greenleaf 's  Ev.,  s.  614.) 

In  France,  all  demands  of  the  extradition  of  fugitive  crimi- 
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nals  must  emanate  from  the  executive  authority  of  the  demand- 
ing state,  and  be  authenticated  by  the  same.  (Ortolan,  Le 
Ministfere  Public  en  France,  torn.  2de5  p.  231 ;  Foucart,  Droit 
Pub.  s.  211.) 

So  it  is  in  Spain,  in  the  cases  where  that  government  either 
claims  or  concedes  the  extradition  of  criminals,  fugitives  from 
justice.     (Escriche,  s.  voc.  Extrad.) 

Without  troubling  you  with  further  citations  as  to  the  prac- 
ti(^  of  our  own  or  of  other  governments  in  this  respect,  it 
may  be  stated  as  the  general  rule,  that  the  government,  of 
which  extradition,  whether  by  comity  only,  (Kluber,  s.  66 ; 
Martens,  Prdcis,  s.  101,)  or  by  treaty,  is  demanded, — before  it 
can  be  called  upon  to  act,  must  have  submitted  to  it  reasonable 
prima  facie  evidence  of  the  guilt  of  the  party  accused,  and  the 
evidence  thereof  certified,  as  well  as  the  demand  made,  by  the 
executive  authority  of  the  demanding  state. 

The  document  submitted  here  is  deficient  in  all  these  respects. 
It  is  not  what  there  ought  to  be  in  this  case,  an  exemplification  of 
the  record  of  the  accusation  and  conviction  of  the  accused ;  and 
the  document  is  not  properly  authenticated  by  the  government 
of  the  Elector  of  Hesse. 

I  suggest,  also,  for  information,  that  if  such  papers  were 
presented  in  this  case  as  would  properly  justify  the  Pre- 
sident in  opening  to  him  access  to  the  courts  of  the  country, 
and  if  the  proper  court,  after  hearing  of  the  case,  should  there- 
after return  a  certificate  to  the  President  in  the  terms  of  the 
act  of  congress  making  provision  for  the  execution  of  extradi- 
tion treaties,  (Act  of  Aug.  12th,  1818,  ix  Stat,  at  Large,  p.  303,) 
that  then  an  agent  of  the  government  of  Hesse  would  be  neces- 
sary to  take  possession  of  the  criminal  and  convey  her  to  Hesse ; 
and  the  testimony  of  such  an  agent  might  prove  to  be  conve- 
luent  or  even  indispensable,  at  the  preliminary  examination  of 
the  case  before  the  competent  judicial  tribunal  of  the  United 
States. 

I  am,  very  respectfully, 

0.  GUSHING. 

Hon.  W.  L.  Marct, 

Secretary  of  State. 
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Punishment  of  Official  Misdemeanor. 


PUNISHMENT  OF  OFFICIAL  MISDEMEANOR. 

The  Code  Pinal  of  France  punishes  all  **forfaUwe»,*^  that  is,  oflSeial  crimes  of 
any  sort  committed  by  civil  functionaries,  and  this  by  indictment  before  the 
courts  of  justice. 

But  the  statute  law  of  the  United  States,  with  excess  of  enactment  in  particular 
cases,  is  incomplete  and  without  comprehensiveness  of  penal  scope  regarding 
acts  of  official  malfeasance. 

Acts  of  Congress  provide  for  the  embezzlement  of  public  money,  and  for  that 
of  arms,  ordnance,  munition,  shot,  powder,  habiliments,  or  provisions  of 
war;  but  not  of  any  other  chattels  belonging  to  the  Government. 

In  the  Army  and  Navy,  however,  all  acts  of  malfeasance,  including  embestle- 
ment,  are  punishable  as  military  offences. 

No  remedy  exists  for  the  case  of  a  civilian,  absconding  with  maps  and  collec- 
tions, which  came  into  his  possession  in  the  State  oX  Massachusetts,  but 
which  belong  to  the  Government,  except  by  ordinary  action  at  law. 

Attorney  General's  Office, 

November  7,  1854. 
Sir  :  Yoar  commanication  of  the  4th  instant  is  before  me,  by 
-which  and  the  papers  accompanying  the  same  it  appears,  that 
under  the  authority  given  to  the  Secretary  of  War  by  the  act 
of  March  3d,  1853,  to  employ  such  portion  of  the  corps  of 
Topographical  Engineers,  and  such  other  persons  as  he  may 
deem  necessary,  to  make  explorations  and  surveys  of  a  route 
for  a  railroad  from  the  river  Mississippi  to  the  Pacific  Ocean, 
Jules  Marcoji  was  employed  as  geologist,  mineralogist,  and 
mining  en^neer,  in  the  branch  of  that  service  assigned  to 
Lieutenant  Whipple,  at  a  fixed  rate  of  compensation  of  so  much 
per  annum,  wit!)  expenses  paid  in  addition ;  that  said  Marcou 
is  a  Frenchman,  not  an  officer  of  the*  Army,  and  not  a  citizen 
of  the  United  States ;  that,  in  the  performance  of  his  duties,  he 
accompanied  the  expedition  by  the  way  of  Fort  Smith  and  Albu- 
querque to  the  coast  of  the  Pacific,  making  collections  and  ob- 
servations and  taking  notes  on  the  route ;  that,  returning  by  the 
way  of  the  isthmus  of  Panama,  he  arrived  at  New  York  on  the 
9th  of  May,  1854,  and  from  thence  proceeded  with  his  notes 
and  collections  to  Boston,  where  he  arranged  and  labelled  two 
sets  of  mineralogical  specimens  which  have  been  received  by 
the  Government ;  that  he  also  prepared  for  the  Government  a 
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general  description  of  the  geological  character  of  the  route, 
with  a  colored  section  of  it,  under  date  of  July  26th,  1854 ; 
that  correspondence  arose  between  him  and  Lieutenant  Whipple 
as  to  the  preparation  of  a  full  report  for  which  Marcou  claimed 
specific  compensation,  contemplating  to  perform  the  work  in 
Prance ;  that,  without  any  decision  having  been  made  as  to  the 
rate  of  compensation  to  be  thus  allowed,  the  Secretary  of  War 
objected  to  have  the  work  done  out  of  the  United  States,  of 
which  notice  was  given  to  Marcou ;  and  that  thereupon  he  left 
the  country  for  France,  taking  with  him  his  field-notes,  and  a 
portion  of  his  geological  and  mineralogical  collections, — assign- 
ing by  letter  as  a  pretext  for  this  that  he  retained  these  objects 
in  order  to  enforce  payment  of  an  alleged  balance  of  annual 
salary  due  him  iftm  the  Government. 

It  further  appears  by  the  documents  accompanying  your 
comiQunication,  that,  after  the  return  of  Marcou  from  the  sur- 
veying  expedition,  he  was  engaged  by  Captain  Pope  of  the 
corps  of  Topographical  Engineers,  to  examine  and  classify 
certain  collections  made  by  him,  (Captain  Pope,)  while  in  the 
public  service  on  a  survey  from  El  Paso  to  Red  River,  and  to 
prepare  a  report  of  the  geology  and  mineralogy  of  that  route 
on  the  specimens  and  notes  placed  in  his  hands  for  that  pur- 
pose, for  Captain  Pope;  that  Qaptain  Pope  engaged  to  pay 
him  an  agreed  sum,  of  which  half  was  paid  in  advance,  for  this 
work,  which  was  also  to  have  been  done  in  Fr^ince ;  that,  in 
consequence  of  the  objection  of  the  Secretary  of  War  on  this 
point.  Captain  Pope  reclaimed  his  notes  and  specimens,  but  that 
Marcou  has  carried  ofT  the  notes  and  the  most  valuable  part  of 
the  collections,  under  pretext  of  retaining  these  objects  also  for 
payment  or  security  of  balance  of  salary  claimed  to  be  due  him 
from  the  Government. 

As  to  this  matter  of  salary,  the  claim,  presented  in  Marcou's 
letter,  is  for  compensation  for  the  months  from  June  to  Septem- 
ber inclusive,  with  expenses  at  the  rate  of  the  original  employ- 
ment ;  concerning  which  it  appears  that,  until  the  refusal  of 
the  Secretary  of  War  to  allow  the  unfinished  and  future  work 
to  be  done  in  France,  no  salary  claim  was  preferred  by  Marcou, 
but,  on  the  contrary^  it  had  been  agreed,  at  his  request  and  for 
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his  accommodation,  that  his  work  should  be  suspended,  and  his 
compensation  also,  during  those  months,  the  compensation  to  be 
resumed  subsequently  with  the  work  after  his  arrival  in  France. 
The  claim  was  an  afterthought,  a  mere  pretext,  which  may  be 
left  out  of  the  case,  first,  because  contradicted  by  the  special 
agreement  with  Lieutenant  Whipple,  and  secondly,  because, 
upon  the  original  general  contract,  Marcou  must  perform  the 
service  in  order  to  have  any  right  to  compensation.  It  is  quite 
ridiculous  to  suppose  that  payment  of  compensation  is  due  to 
an  employee,  who  runs  away  from  his  employer  leaving  the 
agreed  service  unperformed.  In  the  present  case  the  claim  is 
the  other  way,  damages  being  due  the  Government  by  Marcou 
for  breach  of  contract. 

Upon  these  facts  the  inquiry  is, — ^Whether  the  notes  and 
geological  specimens,  which  Marcou  has  abstracted,  can  be  reco- 
vered by  the  Government,  and,  if  so,  what  measures  should  be 
taken  for  the  object. 

I  assume  as  a  thing  not  susceptible  of  controversy,  that  the 
notes  and  collections  belong  to  the  Government,  at  least  until 
the  purposes  of  public  information  for  which  they  were  obtained 
be  accomplished.  The  Army  Regulations  settle  more  than  this 
in  regard  to  the  Topographical  Engineers,  by  providing  that 
'^Information  collected  by  ofiScers  of  the  corps  shall  not  be 
made  public  without  the  sanction  of  the  War  Department." 
(Art.  883.)  In  their  case,  not  only  the  materials  of  information 
collected,  and  the  field-notes,  but  even  the  conclusions  thereon, 
the  knowledge,  the  ideas,  belong  in  the  first  instance  to  the  Go- 
vernment. As  to  other  persons  employed  by  the  Government, 
it  seems  self-evident  that,  when  the  sole  object  of  their  employ- 
ment is  to  collect  information  and  materials  of  information 
for  the  use  of  the  Government,  such  information  and  such 
materials  belong  to  the  Government.  There  can  be  no  distinc- 
tion in  this  respect  between  the  collection  of  facts  and  the  col- 
lection of  anything  else.  When  a  person  is  employed  and  paid 
by  the  Government  to  collect  geological  specimens  and  make 
scientific  observations,  the  results  belong  to  the  Government 
just  as  much  as  the  results  of  mechanical  or  agricultural  labor 
belong  to  the  proprietor  who  employs  the  laborer. 
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This  person  had  no  more  right  to  do  what  he  has  done  than 
some  person  employed  on  the  Coast  Survey  would  have  to  run 
away  with  the  observations  and  charts  of  that  undertaking,  and 
sell  them  to  a  foreign  government. 

It  is  not  intended  to  say  that  an  officer  of  the  Government 
may  not,  in  his  intervals  of  leisure,  acquire  information,  and 
make  collections  abroad  or  at  home.  Undoubtedly  he  may. 
If,  by  great  industry  and  a  sacrifice  of  his  amusements,  a 
public  officer,  while  conscientiously  performing  his  public  duty, 
meanwhile  is  able  incidentally  to  collect  information  or  mate- 
rials of  information,  instead  of  doing  anything  unlawful,  he 
does  what  is  highly  laudable  as  well  as  lawful.  Xenophon  and 
Caesar  neglected  no  duty,  while  preparing  the  notes  of  their 
model  military  memoirs  in  the  field.  It  is  the  case  of  Cicero  : 
"  Quis  mihi  succenseat,  si  quantum  cseteris  *  *  ad  ipsam  re- 
quiem animi  et  corporis  conceditur  temporis, — quantum  alii 
tribuunt  tempestivis  conviviis,  *  *  tantum  mihi  egomet  ad  hsec 
studia  recolenda  sumpsero  ?*'  The  present  is  no  such  case,  but, 
on  the  contrary,  that  of  a  public  officer  who  wilfully  carries 
away  from  the  country  objects,  which,  in  fact,  and  upon  his 
own  express  admission  in  the  correspondence,  are  the  property 
of  the  Government. 

If  Marcou,  pretending  a  claim  of  right,  had  remained  in  the 
country  retaining  these  objects  in  his  possession  for  the  purpose 
of  trying  the  right,  there  would  have  been  a  semblance  of  jus- 
tification for  it;  but  there  is  none  for  his  going  out  of  the 
country  and  carrying  with  him  what  he  admits  is  not  his ;  that 
act  is  contrary  alike  to  the  dictates  of  law  and  of  honor. 

The  wrong  committed  by  Marcou,  in  regard  to  the  objects 
intrusted  to  him  by  Captain  Pope,  is  more  apparently  flagrant 
than  that  in  regard  to  the  notes  and  collections  which  Marcou 
himself  made ;  but  in  both  cases  there  is  equal  breach  of  trust 
and  of  legal  obligation. 

If  the  party  were  an  officer  of  the  Topographical  Engineers, 
the  case  would  be  a  clear  one ;  for  he  would  then,  according  to 
the  facts  laid  before  me,  have  made  himself  guilty  of  disobedi- 
ence of  orders,  of  an  act  unbecoming  an  officer  and  a  gentle- 
man, and  of  contravention  of  the  Army  Regulations. 
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The  Articles  of  War  punishing  embezzlement,  apply,  as  to 
.  person,  only  to  commissioned  and  non-commissioned  officers  and 
soldiers,  storekeepers,  and  commissaries ;  and,  as  to  objects,  only 
to  money,  or  to  provisions,  forage,  arms,  accoutrements,  clothing, 
ammunition,  or  other  military  stores  belonging  to  the  United 
States.  (Articles  36,  37,  38,  39,  40.)  And  these  are  cases  of 
military  discipline  not  applicable  to  the  present  case. 

Marcou  is,  beyond  all  doubt,  liable  to  an  action  at  law  for  the 
unlawful  conversion  or  detention  of  public  property ;  and  if 
he,  or  the  property  detained,  were  in  the  United  States,  it 
would  be  easy  to  recover  it  by  civil  action.  He  may  be  pur- 
sued in  France  by  civil  action.  Is  there  any  other  process  of 
law  by  which  he  can  be  reached  ? 

The  treaty  of  November  9th,  1843,  between  the  United 
States  and  France,  provides  for  the  mutual  extradition  of 
public  officers,  fugitives  from  justice,  who  shall  be  charged 
with  embezzlement,  when  'the  same  is  punishable  with  infamous 
punishment,     (viii  Stat,  at  Large,  p.  582.) 

Under  this  treaty,  if  there  be  any  law  by  which  the  breach 
of  trust  committed  by  Marcou  can  be  indicted  as  embezzlement, 
he  might  be  reclaimed.  But  there  does  not  seem  to  be  any  law 
adequate  to  the  emergency. 

The  Code  Pinal  of  France  punishes  very  severely  dWforfai- 
tureSj  or  crimes  of  civil  functionaries,  including  the  embezzle- 
ment of  any  public  effects,  (Art.  166-173;)  but  our  statute 
law,  with  much  more  verbosity  of  enactment,  is  less  complete 
and  comprehensive  in  its  penal  scope. 

The  general  act  of  April  30th,  1790,  for  the  punishment  of 
crimes  against  the  United  States,  comprehends  only  the  embez- 
zlement of  arms,  ordnance,  munitions,  shot,  powder,  habili- 
ments, or  provisions  of  war  belonging  to  the  Government,  (i 
Stat,  at  Large,  p.  116.) 

The  act  of  August  6th,  1846,  (ix  Stat,  at  Large,  p.  93,) 
embraces  only  the  embezzlement  of  public  money,  although, 
like  that  of  1790,  it  is  abundantly  comprehensive  as  to  persons. 

If  the  acts  done  by  Marcou  had  been  done  in  the  District  of 
Columbia,  he  would  be  indictable  at  common  law  for  malfeasance 
in  office,  as  I  had  occasion  to  show,  while  discussing  a  case 
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somewhat  like  this,  in  a  communication  of  the  26th  of  June, 
1854,  addressed  to  the  Secretary  of  the  Interior.  (Ante,  vol. 
vi.  p.  599.) 

But  the  conversion  of  these  objects  of  public  property  oc- 
curred, not  in  the  District  of  Columbia,  but  in  the  State  of 
Massachusetts. 

The  penal  laws  of  that  State  provide  abundantly  for  the 
embezzlement  of  any  description  of  property  of  another  under 
trust  by  virtue  of  employment,  but  the  persons  described  are 
the  officers  or  employees  of  any  incorporated  bank  or  other 
company,  or  "  any  agent  or  servant  of  any  private  person  or 
of  any  copartnership,"  or  any  carrier  or  any  person  employed 
in  the  treasury  of  the  State.  (Rev.  Stat.  Massachusetts,  ch. 
133,  s.  10 ;  ibid.  ch.  126,  s.  27-80 ;  Ibid.  Supplement,  1845, 
ch.  215.) 

None  of  these  provisions  meet  the  case  of  embezzlement  by 
an  officer  or  other  employee  of  the  United  States. 

On  the  whole,  therefore,  my  opinion  is,  that  no  legal  means 
of  redress  exist  in  the  present  case,  except  by  an  action  at  law 
in  France. 

I  am,  very  respectfully, 

C.  CUSHINa 

Hon.  Jefferson  Davis, 
Secretary  of  War. 


UNEXPENDED  BALANCE  OF  APPROPRIATION; 

Where  a  oontraot,  or  other  claim  on  the  Government,  is  a  continuous  one,  and 
still  current,  then  the*  balance  remaining  of  the  appropriation  made  in  one 
year  for  such  service  laps  over  into  the  following  year,  and  is  continuously 
applicable  to  the  same  object. 

Such  is  the  legal  effect,  even  though  the  appropriation  be  but  annual  in  its 
terms. 

It  is  proper,  in  such  a  case,  to  begin,  in  each  successive  year,  by  expending 
*the  balance  of  the  previous  year,  before  entering  upon  the  appropriation 
for  the  current  year. 

Attorney  General's  Office. 

November  2,  1854, 
Sir  :  Your  communication  of  the  Slst  ultimo  states  that  con- 
tracts were  entered  into  in  the  year  1846,  between  the  Post 
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Office  Department  anX^ertain  ^pai^ie&^for  the  transportation 
of  the  mails  by  steam  to  antl^^ymi  ITew  York  and  Bremen  and 
Havre,  which  contracts,  with  certain  modifications  not  relevant 
to  the  present  purpose,  still  subsist,  and  will  continue  until  the 
year  1860;  that,  in  the  period  of  time  which  has  elapsed  since 
the  date  of  the  contracts,  appropriations  have  been  made  for 
the  same,  from  year  to  year,  to  the  aggregate  amount,  now,  of 
$1,677,667,  and  that  payments  have  been  made,  during  the 
same  period,  on  account  of  the  same,  to  the  aggregate  amount 
of  $1,610,799,  leaving  a  balance  of  appropriation  unexpended 
at  the  close  of  the  last  fiscal  year  of  $66,867  ;  that  the  service 
under  the  contracts  has  continued  to  be  performed  by  the  par- 
ties thus  far,  in  the  current  fiscal  year,  but  that  no  appropria- 
tions for  the  payment  of  the  same  was  made  at  the  last  session 
of  Congress: 

And  upon  these  facts,  the  question  is  propounded,  whether 
the  unexpended  balance  above  mentioned  of  the  appropriations 
heretofore  made,  can  be  lawfully  applied  to  this  object  by  the 
Post  Office  Department. 

It  being  found  that  the  contracts  are  continuing  ones,  and 
have  not  reached  their  term,  the  legal  question  involved  is  the 
same  which,  in  reference  to  the  steam  mail  contracts  of  the 
Navy  Department,  I  had  occasion  to  discuss  in  an  opinion 
transmitted  to  the  Secretary  of  the  Navy  on  the  9th  ultimo, 
except  that  the  present  is  free  from  some  of  the  incidental  diffi- 
culties which  occur  in  that  case.     (Ante,  p.  1*) 

By  the  copy  of  that  opinion,  which  is  herewith  enclosed,  you 
will  perceive  that,  upon  sufficient  consideration  of  the  subject,  I 
came  to  the  conclusion  that,  as  a  general  rule,  where  a  contract 
or  other  claim  on  the  Government  is  a  continuous  one,  and  still 
current,  there  the  balance  remaining  of  the  appropriation  made 
in  one  year  for  such  service  laps  over  into  the  following  year, 
and  is  continuously  applicable  to  the  same  object. 

No  room  for  controversy  on  the  point  can  exist,  unless  by 
the  lapse  of  time  the'  balance  of  appropriation  be  alleged  to 
belong 'to  the  surplus  fund  in  the  Treasury.  That  happens  in 
two  years  after  the  expiration  of  the  fiscal  year  for  which  an 
appropriation  is  made,  except  in  certain  cases,  namely,  where 
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the  object  of  the  appropriation,  being  of  a  continnoas  nature, 
and  having  a  longer  duration  than  two  years,  has  not  reached 
its  consummation.  The  present  is  such  a  case,  and  therefore, 
in  mj  judgment,  the  balance  of  the  appropriation  remains  law- 
fully in  the  hands  of  the  Post  Office  Department. 

There  is  another  view  of  the  subject,  not  presented  in  my 
letter  to  the  Secretary  of  the  Navy,  which  would  of  itself  con- 
stitute a  satisfactory  ground  of  decision  in  the  premises. 

The  appropriations  for  the  contracts  now  under  consideration 
begin  with  the  Act  of  June  19th,  1846,  (ix  Stat,  at  Large,  p. 
19),  which  appropriates  $25,000  for  mail  transportation  by 
steam  to  and  from  Bremen. 

Next,  the  Act  of  March  2d,  1847,  (ix  Stat,  at  Large,  p.  163,) 
appropriates  $258,609  for  the  same  service,  according  to  con- 
tract made  with  Edward  Mills. 

There  follows,  for  the  same  contract,  an  appropriation  of 
$400,000  on  the  10th  of  July,  1848.  (ix  Stat,  at  Large,  p. 
246.) 

On  the  3d  of  March,  1849,  the  appropriation  is  for  the  same 
contract  modified,  and  becomes  that  of  the  Ocean  Steam  Navi- 
gation Company  of  New  York ;  and  the  sum  appropriated  is 
$16,391,  "  in  addition  to  the  sum  of  $383,609  of  former  appro- 
priation for  the  same  object,  which  it  is  estimated  will  remain 
unexpended  on  the  30th  of  June,  1849."  (ix  Stat,  at  Large,  p. 
879.)  Here  we  see  express  recognition  by  Congress  of  the 
rule  that  a  balance  of  the  appropriation  of  a  past  year  is  appli- 
cable to  the  same  service  in  the  current  year. 

A  similar  fact  occurs  the  next  year  in  the  act  of  September 
16th,  1850,  (ix  Stat,  at  Large,  p.  461,)  where  the  appropriation 
is  of  $66,667,  "  in  addition  to  the  unexpended  balance  of  former 
appropriations,"  for  the  same  contract,  so  modified  by  the  De- 
partment as  to  be  divided  into  two  contracts,  one  for  service 
from  New  York  to  and  from  Bremen,  and  the  other  from  New 
York  to  and  from  Havre.  Here,  be  it  observed,  the  balance 
referred  to  is  of  "  former  appropriations,"  in  the  plural  number, 
thus  recognising  their  serial  and  connected  character. 

Phraseology  of  the  same  tenor  is  employed  in  the  next  act, 
making  appropriation  for  this  service,  that  of  March  3d,  1851, 
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(ix  Stat,  at  Large,   p.  592,)  and  also  in  that  of  August  30  th, 
1852.     (x  Stat,  at  Large,  p.  61.) 

Finally,  in  the  last  act  making  appropriations  for  the  ocean 
mail  service,  that  of  March  3d,  1853,  and  in  terms  for  the  fiscal 
year  ending  June  30th,  1854,  there  is  an  appropriation  of 
9350,000  for  the  execution  of  the  subsisting  contract  with  the 
Ocean  Steam  Navigation  Company  of  New  York,  (x  Stat,  at 
Large,  p.  240.) 

First,  these  acts  bear  testimony  to  the  truth  of  the  general 
doctrine,  that,  although  it  shall  happen  in  any  case  that  each 
appropriation  be  annual  only  in  its  terms,  yet  if  there  be  a 
series  of  appropriations  applicable  to  a  continuous  service,  then 
those  appropriations  are  to  be  treated  as  having  a  continuous 
relation. 

Secondly,  it  is  patent  on  the  face  of  these  acts  that  no  ques- 
tion need  arise  of  possible  transfer  to  the  surplus  fund,  because 
it  is  proper  for  the  Department,  in  each  successive  year,  to 
begin  by  expending  any  balance  on  hand  of  the  appropriation 
of  the  previous  year,  and  thus  to  carry  forward  to  the  succeed- 
ing year  only  the  balance  of  the  next  preceding  one.  In  this 
way,  unless  the  balance  of  a  previous  year  exceed  in  amount  the 
whole  expenditure  of  the  present  year,  no  balance  of  two  or 
more  years  will  ever  exist.  The  present  balance,  thereforei  is 
only  a  balance  of  the  last  year. 

For  the  reasons  assigned  in  my  letter  to  the  Secretary  of  the 
Navy,  above  referred  to,  and  for  the  additional  reasons  herein 
expressed,  it  is,  in  my  opinion,  lawful  and  proper  to  apply  the 
balance  in  question  to  the  payment,  in  rateable  proportions,  of 
whatever  may  ha»ve  been  earned  in  the  current  year  by  the 
separate  parties  now  holding  under  the  previous  contract  with 
the  Ocean  Steam  Navigation  Company  of  New  York. 
I  am,  very  respectfully, 

, .  C.  GUSHING. 

Hon.  James  Campbell, 

Postmaster  General. 

Vol.  Vn.— 2 
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CELEBRATION  OP  MARRIAGES  BY  CONSULS. 

Consals  of  the  United  States  have  no  lawfal  authority  as  such  to  solemnize 
marriages  in  countries  comprehended  irithin  the  pale  of  the  international 
pablic  law  of  Christendom. 

SecttSf  in  countries  not  Christian,  where  by  convention  or  in  fact  the  rights  of 
exterritoriality  are  possessed  by  citizens  of  the  United  States. 

^  Attorney  General's  Office, 

November  4,  1854. 

Sir  :  Your  communication  of  the  3d  instant  states  that  it  is 
the  practice,  to  some  extent,  of  the  consuls  of  the  United  States 
abroad  to  marry  parties,  either  citizens  of  the  United  States  or 
not,  and  this  without  observance  of  the  laws  of  the  particular 
place  regarding  marriage, — and  suggests  the  inquiry  whether 
such  marriages  are  valid  in  the  United  States,  either  as  to  the 
personal  status  of  the  parties  themselves  and  their  issue,  or  as 
to  any  of  the  rights  of  property  depending  on  the  matrimonial 
relation. 

This  inquiry  belongs  to  international  law  private^  as  distin- 
guished from  international  law  public :  that  is  to  say,  it  regards, 
not  the  relations  of  nations  among  themselves,  but  the  relations 
of  individuals  to  the  laws,  civil  or  criminal,  of  different  nations. 
(Foelix,  Dr.  Int.  Priv^,  tit.  Prfl.) 

The  different  states  of  Christendom  are  combined,  by  reli- 
gious faith,  by  civilization,  by  science  and  art,  by  conventions, 
and  by  usages  or  ideas  of  right  having  the  moral  force  of  law, 
into  a  community  of  nations,  each  politically  sovereign  and 
independent  of  the  other,  but  all  admitting  much  interchange 
of  legal  rights  or  duties.  (Vattel,  Droit  des  Gens,  Pr^l.  s.  11 ; 
Wheaton's  Elements,  p.  40 ;  Garden,  Code  Dip.  de  TEurope, 
tom.  i.  Int.  p.  3.) 

As  between  themselves,  the  general  rule  of  public  law  is,  that 
each  independent  state  is  sovereign  in  itself,  and  has  more-qr 
less  complete  jurisdiction  of  all  persons  being,  matters  happen- 
ing, contracts  made,  or  acts  done,  within  its  own  territory. 
(Kluber,  Droit  des  Gens,  s.  21  and  passim;  Story's  Conflict  of 
Laws,  ch.  2.) 

I  say  more  or  less  complete,  because,  although  each  nation 
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possesses  its  territory  as  its  own,  and  exercises  jurisdiction 
within  itself,  not  only  as  to  persons,  whether  subjects  or 
foreigners,  their  acts  and  their  property  therein,  and  in  ge- 
neral neither  claims  itself,  nor  concedes  to  others,  external 
jurisdiction,  yet  each  yields  to  the  other  certain  reciprocal 
rights  within  itself,  which  are  sometimes  denominated  by  the 
civil  law  term  of  servitudes  of  the  public  law  or  law  of  nations. 
(Martens,  Precis,  s.  83.) 

These  privileges,  servitudes,  or  easements  of  public  law  have 
grown  up  either  by  express  convention,  or  by  usage  founded  on 
consent.  (Per  Ch.  J.  Marshall,  The  Exchange,  vii  Granch,  p. 
136.)  Among  them  are  the  effect,  which,  in  certain  cases,  one 
state  concedes  to  the  laws  of  another  in  regard  to  contracts 
made  in  the  latter,  and  the  reciprocal  rights  conceded  of  per- 
sonal residence  or  commercial  intercourse,  and  of  the  inter* 
change  of  ministers  and  consuls ;  which  concessions  modify,  to 
a  certain  degree,  the  hypothetical  completeness  of  the  internal 
sovereignty  of  each  nation. 

Hence,  in  discussions  of  private  international  right,  the 
fundamental  and  all-pervading  distinction  between  the  statute 
personal,  or  the  laws  of  one's  own  proper  domicil,  and  the 
statute  real,  or  the  laws  which  are  independent  of  the  person, 
and  which  regulate  in  a  foreign  country*  his  acts  or  interests 
irrespective  of  his  domicil.  The  personal  statute  is  transitory, 
and  follows  the  person ;  the  real  statute  is  chiefly  confined  to 
things,  which  it  controls  only  in  the  locus  rei  %itce^  or  the  given 
territory.  (Dalloz,  Diet.  Juris,  s.  v.  Loi  Pers. ;  Proudhon,  Des 
Personnes,  toili.  i,  p.  8.) 

To  the  regular  jurisdiction,  however,  of  each  country  over 
persons,  things,  and  acts  being  or  done  within  it,  there  exist, 
by  received  public  law,  certain  absolute  exceptions.  These 
exceptions  are  the  several  cases  of  exterritoriality :  that  is,  the 
various  conditions  in  which  a  person,  though  abroad,  is  exempt 
from  the  foreign  jurisdiction,  and  is  deemed  to  be  still  within 
the  territory  and  jurisdiction  of  his  own  country. 

The  doctrine  of  exterritoriality  is  denounced  by  some  specu- 
lative publicists  as  if  it  were  a  mere  fiction  of  law.  (See  Pin- 
heiro  Ferreira,  Droit  Public,  tom.  ii,  p.  197.)    This  view  of  the 
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matter  is  superficial,  for  it  is  only  a  cavil  as  to  the  name ;  and 
erroneous,  because  it  argues  upon  the  name,  and  not  the  thing 
which  it  represents. 

The  word  "exterritoriality"  is  a  sufBciently  definite  technical 
designation  for  the  peculiarity  of  legal  condition  already  defined 
as  attaching  to  certain  persons  in  a  foreign  country,  to  wit,  the 
case  of  an  actual  sovereign  of  an  independent  state,  his  person, 
suite,  residence,  and  furniture,  while  he  resides  or  sojourns 
peaceably  in  a  foreign  country;  a  foreign  army,  whether  in 
peace  or  war ;  a  ship  of  war  generally,  and  sometimes  a  mer- 
chant ship,  in  a  foreign  port,  and  either  of  them  on  the  high 
seas,  in  all  circumstances ;  and  a  foreign  ambassador.  (Whea- 
ton*s  El.,  p.  139.) 

In  all  these  cases,  and  expressly  in  that  of  foreign  ministers, 
the  privilege  of  exterritc^iality  extends  to  the  residence  as  well 
as  the  person  of  the  foreign  minister,  and  to  certain  legal  acts 
performed  in  his  presence.  (Yattel,  1.  8,  ch.  7,  8,  9 ;  Kluber, 
8.  204 ;  Martens,  Precis,  1.  7,  ch.  5 ;  Fcelix,  liv.  2,  tit.  2,  ch.  2, 
8.  4 ;  Ch.  de  Martens,  Guide  Diplomatique,  ch.  5.) 

Such  are  the  rights  of  an  ambassador  or  other  foreign  minis* 
ter.  But,  although  consuls  are  not  merely  commercial  agents, 
as  many  authors  assert,  (Wicquefort,  Ambas.,  vol.  i,  p.  133 ; 
Bynkersh.  de  F.  Legat.,  p.  165;  Wildman's  Institutes,  p.  165  ;) 
and  although  they  undoubtedly  have  certain  of  the  qualities 
and  some  of  the  rights  of  a  foreign  minister,  (see  De  Cussy, 
E^glements  Consulaires,  sec.  7 ;)  still  it  is  undeniable  that  they 
do  not  enjoy  the  privileges  of  exterritoriality,  according  to  the 
rules  of  public  law  received  in  the  United  States.  (Clark  v. 
Cretico,  i  Taunton,  106 ;  The  Anna,  iii  Wheaton,  446 ;  United 
States  V.  Ravara,  ii  Dallas,  297 ;  Viveash  v.  Beeker,  iii  Maule 
&  Sel.  284;  Barbuit's  Case,  Ca«es  Temp.  Talbot,  281;  Com- 
monwealth V.  KestoflF,  V  Serg.  &  B.  54 ;  Durand  v.  Halback, 
i  Miles,  46 ;  Davis  v.  Packhard,  vii  Peters,  276 ;  S.  C,  vi  Wend. 
827;  S.  C,  X  Wend.  50;  Flynn  v.  Stoughton,  v  Barb.  S.  0. 
R.  115 ;  State  v.  De  la  Foret,  ii  Nott  &  M.  217 ;  Mannhard  v. 
Soderstrom,  i  Bin.  138 ;  Hall  v.  Young,  iii  Pick.,  80 ;  Sartori 
V.  Hamilton,  i.  Green's  R.  107.) 

In  all  the  adjudged  cases  above  cited,  it  is  either  expressly 
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ruled,  or  the  point  presented  assumes,  that  consuls  are  subject 
to  the  local  jurisdiction.  The  same  doctrine  is  recognised  in 
the  modem  law  treatises  of  authority,  whether  in  the  United 
States  or  in  Great  Britain.  (Wheaton's  Elements,  p.  298; 
i  Kent's  Com.,  p.  48 ;  i  Wildman's  Inst.,  p.  130 ;  Flynn's  Brit. 
Consuls,  ch.  5.) 

Notwithstanding  the  somewhat  vague  speculations  of  Vattel 
and  some  other  continental  authors  on  the  question  whether 
consuls  are  quasi  ministers  or  not,  (Vattel,  Droit  des  Gens,  1. 
iv,  ch.  8 ;  De  Cussy,  R^glements  Consulaires,  sec.  6 ;  Moreuil, 
Agents  Consulaires,  p.  848 ;  Borel,  Des  Consuls,  ch.  3,)  it  is 
now  fully  established  by  judicial  decisions  on  the  Continent, 
and  by  the  opinions  of  the  best  modem  authorities  there,  that 
consuls  do  not  enjoy  the  diplomatic  privileges  accorded  to  the 
ministers  of  foreign  powers ;  that  in  their  personal  affairs  they 
are  justiciable  by  the  local  tribunals  for  offences,  and  subject 
to  the  same  recourse  of  execution  as  other  resident  foreigners ; 
and  that  they  cannot  pretend  to  the  same  personal  inviolability 
and  exemption  from  jurisdiction  as  foreign  ministers  enjoy  by 
the  law  of  nations.  (Foelix,  1.  ii,  tit.  2,  chap.  2,  s.  4 ;  Dalloz, 
Die.  de  Jurispr.,  tit.  Agents  Diplomatiques,  no.  85;  Ch.  de 
Martens,  Guide  Diplomat.,  s.  88.) 

In  truth,  all  the  obscurity  and  contradiction  as  to  this  point 
in  different  authors  arise  from  the  fact  that  consuls  do  unques- 
,  tionably  enjoy  certain  privileges  of  exemption  from  local  and 
political  obligation ;  but  still  these  privileges  are  limited,  and 
fall  very  far  short  of  the  right  of  exterritoriality.  (Massd, 
Droit  Commercial,  torn,  i,  nos.  488,  439.) 

Thus,  in  the  United  States,  consuls  have  a  right,  by  the  Con- 
stitution, to  the  jurisdiction  of  the  federal  courts  as  against 
those  of  States.  They  are  privileged  from  political  or  military 
service,  and  from  personal  taxation.  In  some  cases  we  have 
by  treaty  given  to  consuls,  when  they  are  not  proprietors  in 
the  country,  and  do  not  engage  in  commerce,  a  domijciliary  and 
personal  immunity  beyond  what  they  possess  by  the  general 
public  law;  and  the  extreme  point  to  which  these  privileges 
have  been  carried  in  any  instance  may  be  seen  in  the  Consular 
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Convention  of  the  28d  of  February,  1858,  between  the  United 
States  and  France,     (x  Stat,  at  Large,  p.  992.) 

Having  premised  this  explanation  of  the  exact  stattu  of  con* 
suls  by  the  law  of  nations,  it  remains  for  me  to  deduce  from  the 
general  doctrine  the  particular  conclusions  applicable  to  the 
special  subject  of  inquiry. 

In  regard  to  the  contract  of  marriage,  the  general  principle 
in  the  United  States  is,  that,  as  between  persons  suijurisy  mar- 
riage is  to  be  determined  by  the  law  of  the  place  where  it  is 
celebrated.  If  valid  there,  then,  although  the  parties  be  tran- 
sient persons,  and  the  marriage  not  in  form  or  substance  valid 
according  to  the  law  of  their  domicil,  still  it  is  valid  every- 
where : — with  some  exceptions,  perhaps,  of  questions  of  incest 
and  polygamy.  If  invalid  where  celebrated,  it  is  invalid  every- 
where. (Story's  Conflict  of  Laws,  s.  113 ;  Bishop  on  Marriage, 
8.  125.) 

The  only  exceptions  to  this  last  proposition,  namely,  that  mar- 
riages not  valid  by  the  lex  loci  contractus  are  not  valid  anywhere 
else,  are,  first,  in  favor  of  marriage,  when  parties  are  sojourning 
in  a  foreign  country  where  the  law  is  such  that  it  is  impossible  for 
them  to  contract  lawful  marriage  under  it.  Secondly,  in  certain 
cases  in  which,  in  some  foreign  countries,  the  local  law  recog- 
nises a  marriage  as  valid  when  contracted  according  to  the  law 
of  domicil.  Thirdly,  where  the  law  of  the  country  goes  with 
the  parties,  that  is,  in  the  contingency  of  their  personal  exter- , 
ritoriality,  as  in  the  case  of  an  army  and  its  followers  invading 
or  taking  possession  of  a  foreign  country,  (Ruding  v.  Smith,  ii 
Hag.  C.  R.,  371 ;  Huber.  Prselec.  J.  0.  de  con.  leg.,  i,  tit.  3,  s. 
10 ;  J.  Voet,  in  Dig.  1.  xxii,  tit.  2 ;)  and,  perhaps,  of  an  army 
in  transitu  through  a  friendly  state,  (Wheaton's  EL,  p.  140,) 
and  of  a  foreign  ship  of  war  in  the  ports  of  the  nation,  (The 
Exchange,  vii  Cranch,  p.  136.) 

It  follows  by  necessary  consequence,  save  in  the  excepted 
cases  enumerated,  that  a  marriage,  celebrated  in  any  given 
place,  must  be  celebrated  according  to  the  law  of  the  place,  and 
by  a  person  whom  those  laws  designate,  unless  the  person  by 
whom,  or  the  premises  in  which,  it  is  celebrated,  possess  the 
privileges  of  exterritoriality. 


Digitized  by 


Google 


TO  THE  SECRETARY  OF  STATE.  23 

Celebration  of  Marriages  by  CodbuU. 

Therefore  it  may  be,  according  to  the  opinion  of  Lord  Stow- 
ell,  that  the  presence  of  a  foreign  sovereign  sojourning  in  a 
friendly  country,  or  that  of  his  minister  plenipotentiary,  or  the 
act  of  a  clergyman  in  the  chapel  or  hotel  of  such  sovereign  or 
his  ambassador,  may  give  legality  to  marriage  between  subjects 
of  his  or  members  of  his  suite.  (Ruding  v.  Smith,  ii  Haggard's 
C.  R.  371;  Prentiss  v.  Tudor,  i-Hagg.  0.  R.  136;  i  Surge  on 
Col.  &  F.  Laws,  p.  168.) 

But  even  such  right  of  a  foreign  sovereign  or  his  ambassador 
to  celebrate  a  marriage,  if  it  exist,  applies  only  to  his  subjects, 
countrymen,  or  suite.  Such  persons  would  be  married  accord- 
ing to  the  law  of  their  domicil,  or  that  of  the  sovereign  or 
ambassador  in  whose  service  they  are,  on  the  assumption  that, 
for  all  the  purposes  of  legal  right,  their  domicil  goes  with  them, 
and  that  they  are  still  at  home,  and  in  point  of  law  are  not  in 
the  foreign  country  where  the  marriage  is  in  fact  celebrated. 
A  marriage,  celebrated  by  such  sovereign  or  hid  ambassador  in 
a  foreign  country,  between  citizens  of  that  country,  or  foreign- 
ers residing  there  or  sojourning  there,  would  derive  no  force 
from  him :  it  would  be  null  and  void,  unless  legal  according  to 
the  law  of  the  place. 

Consuls,  it  is  still  more  evident;  have  no  shadow  of  power  to 
celebrate  marriage  between  foreigners.  Kor  can  they  between 
their  own  countrymen,  linless  expressly  authorized  by  the  law 
of  their  own  country ;  because,  according  to  the  law  of  nations, 
they  have  not  the  privileges  of  exterritoriality,  like  an  ambas- 
sador. 

That  American  consuls  have  no  such  power  is  clear,  because 
it  is  not  given  to  them  by  any  act  of  Congress,  nor  by  the 
common  law  of  marriage  as  understood  in  the  several  States. 
(See  Kent  v.  Burgess,  xi  Simons,  361.)  And  marriage,  in  the 
United  States,  is  not  a  federal  question,  but  one  of  the  resort 
of  the  individual  States.  (Bishop  on  Marriage,  passim.)  Hence, 
it  is  impossible  for  me  to  doubt: 

First,  that  marriages  celebrated  by  a  consul  of  the  United 
States  in  any  foreign  country  of  Christendom,  between  citizens 
of  the  United  States,  would  have  no  legal  effect  here,  save  in  one 
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of  the  exceptional  cases  above  stated  of  its  being  impossible  for 
the  parties  to  marry  by  the  lex  loci. 

And,  secondly,  that  marriages  celebrated  by  a  consul  of  the 
United  States,  in  a  foreign  country,  between  parties  not  citizens 
of  the  United  States,  would  have  no  legal  effect  here,  unless  in 
case  the  act  be  recognised  expressly  as  valid  by  the  law  of  the 
place  of  contract. 

In  countries  where  the  mere  consent  of  the  parties,  followed 
by  copula,  constitutes  marriage,  as  in  Scotland,  (McAdam  v. 
Walker,  i  Dow*s  R.  148 ;  Dalrymple  v.  Dalrymple,  ii  Hagg. 
C.  R.  97,)  and  where  the  presence  and  testimony  of  any  person 
whatever  suffice  to  prove  the  consent,  there  a  marriage  con- 
tracted before  a  foreign  consul  might  be  valid,  not  because  he 
is  consul,  but  because  the  consent  makes  the  marriage. 

But,  in  most  countries  of  Europe,  specific  forms  of  law  are 
to  be  followed,  without  which  there  can  be  no  valid  marriage ; 
and  as  it  appears  that  the  marriages,  which  the  consuls  of  the 
United  States  have  celebrated  abroad,  have  in  most  cases  been 
celebrated  between  persons  collected  at  some  seaport  for  the 
purpose  of  emigration,  and  who  are  not  only  foreigners  as 
regards  the  United  States,  but  foreigners  also  as  regards  the 
place  in  which  the  marriage  is  celebrated,  it  becomes  material 
to  consider  the  question,  in  the  sense  of  this  impediment  of 
double  alienage,  in  its  relation  to  the  'law  matrimonial  of  the 
United  States. 

The  general  rule  of  our  law  is  to  ascribe  validity  to  marriages 
when  they  are  valid  at  the  place  of  celebration. 

If  the  parties  to  the  marriage  are  at  the  time  actually  in 
their  own  proper  domicil,  as  in  the  case  of  Spaniards  domiciled 
in  Barcelona,  and  married  there,  it  is  clear  that  the  local  juris- 
diction is  absolute  and  complete,  and  that  a  consul  of  the  United 
States  has  no  more  right  to  celebrate  a  marriage  between  such 
parties  there  than  he  has  to  undertake  the  duties  of  Captain 
General. 

Suppose,  however,  that  the  parties  are  foreigners  to  the 
foreign  place,  and  at  the  same  time  not  citizens  of  the  United 
States  ? 

The  other  governments  of  Christendom,  and  especially  those 
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of  Europe,  are,  it  is  notorious,  much  more  exacting  and  punc- 
tflious  than  the  United  States  in  the  application  of  their  own 
laws  of  personal  atatiu  to  their  own  subjects  when  absent  from 
their  country. 

We  may  not  regard  this  here,  but*  they  db  among  themselves ; 
and  therefore  it  is  important  to  look  at  the  legal  bearings  of  a 
marriage  celebrated  in  one  European  country  between  the  sub- 
jects of  some  other  government  of  Europe. 

The  general  rule  there  is,  that  the  civil  obligations  of  a  per- 
son follow  him  into  a  foreign  country,  save  that  in  some  coun- 
tries forms  are  prescribed,  according  to  which  a  subject  may 
relieve  himself  of  his  allegiance  to  his  natural  sovereign  and 
the  consequent  civil  obligations.  It  is  believed  that  many  of 
the  persons,  who  emigrate  from  Europe  to  the  United  States, 
have  not  taken  these  preliminary  steps;  and  therefore,  until 
they  shall  have  acquired  a  new  domicil  in  the  United  States, 
and  while  they  are  sojourning  in  some  other  foreign  country  on 
their  way  for,  and  previous  to,  their  embarcation,  they  must  of 
necessity  be  still  subject  to  the  law  of  their  domicil  in  so  far  as 
this  law  is  respected  by  the  country  of  their  transit  or  of  their 
temporary  sojourn ;  and  the  question  of  the  validity  of  their 
marriage  there  by  a  foreign  consul  must  depend  on  this  legal 
condition  of  the  parties  in  the  countries  of  Europe. 

In  order  to  appreciate  the  legal  relations  in  Europe  of  a 
marriage  between  parties  foreign  to  the  place  of  marriage,  we 
may  take,  as  a  convenient  example,  the  state  of  the  law  in 
France. 

In  France,  of  course,  all  Frenchmen  must  conform  to  the 
precise  provisions  of  their  own  law ;  nay,  as  a  general  rule,  if 
they  marry  abroad,  still  they  must  observe  certain  of  the  con- 
ditions of  the  Code  Civil,  in  order  to  give  effect  to  the  marriage 
in  France.     (Code  Civil,  no.  170 ;  Foelix,  ubi  supra^  no.  88.) 

In  regard  to  such  foreign  marriages  of  Frenchmen,  it  has 
been  adjudged  by  the  courts  of  that  country,  that, — 

1.  Frenchmen  long  established  in  a  foreign  country,  and  who 
have  reserved  no  habitation  and  have  no  domicil  in  France,  are 
not  held  to  the  forms  of  public  notice  there  required  by  the 
Code.     (Dalloz,  Diet.  Jur.,  Mariage,  no.  374.) 
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2.  Generally,  all  acts  appertaining  to  the  civil  condition  of 
Frenchmen  abroad  may  be  proved  by  the  modes  of  proof  prac- 
tised in  the  foreign  country ;  and,  therefore,  a  marriage  may 
be  proved  by  ^ritnesses,  or  by  the  certificate  of  a  diocesan, 
when  celebrated  in  a*  foreign  country  where  no  registers  of  civil 
condition  exist  conformable  to  the  Code.  (Dalloz,  ubi  supra^ 
nos.  346,  856.) 

3.  There  are  no  differences  of  opinion  as  to  the  point,  that 
Frenchmen  who  marry  abroad  must  conform  to  the  provisions 
of  the  Code  as  to  capacity,  age,  consent,  and  other  conditiona 
of  substance ;  but  there  are  contradictory  decisions  and  opinions 
as  to  the  point,  whether  it  be  or  not  essential  to  the  validity  of 
such  marriage  that  there  should  have  been  previous  publication 
of  bans  in  France ;  and  whether,  if  this  be  a  radical  defect,  it 
is  curable  or  not,  (Dalloz,  vM  supra^  nos.  357,  375;)  because 
the  article  of  the  Code  (no.  170),  which  legalizes  a  marriage 
contracted  between  Frenchmen  abroad  according  to  the  forms 
used  in  the  foreign  country,  adds, — provided  (pourvu)  the  mar- 
riage be  preceded  by  the  publication  of  bans,  and  do  not  con- 
travene the  other  conditions  of  law,  as  prescribed  by  the  1st 
and  2d  chapters  of  the  5th  title  of  the  Code.  (See  Toullier, 
Droit  Civil,  tom.  i,  nos.  576,  579.) 

4.  The  Code  (art.  47  and  48)  provides  that  any  civil  act  of 
Frenchmen  abroad  shall  be  valid  if  it  be  drawn  up  in  pursu- 
ance of  the  forms  of  the  place,  according  to  the  rule  locus  regit 
actum ;  or  if  it  has  been  received  conformably  to  the  laws  by 
the  diplomatic  agents  or  consuls  of  France.  It  has  been 
doubted  whether  this  applies  to  marriage;  though  the  better 
opinion  is  that  it  does.  (Dalloz,  vii  supra^  nos.  362,  363 ; 
TouUier,  Droit  Civil,  tom.  i,  no.  360 ;  Merlin,  Rupert.,  Mari- 
age,  p.  641.)  It  is  said,  however,  that  if  one  .of  the  parties  to 
a  marriage  by  a  French  consul  abroad  is  French  and  the  other 
not,  then  the  marriage  is  null,  because  the  consul  has  no  juris- 
diction as  to  the  party  not  French,  and  the  marriage  may  be 
attacked  by  either  party.  (Dalloz,  ubi  supra^  nos.  365,  366.) 
In  one  of  the  cases  where  this  point  was  decided,  the  partiea 
possessed  an  act  of  marriage,  with  twenty  years,  cohabitation, 
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and  two  children.  (Proudhon,  Tr.  des  Personnes,  torn,  i, 
note  a.) 

5.  Finally,  a  marriage  contracted  in  France  by  a  foreigner 
according  to  the  exterior  forms  prescribed  by  the  law  would  be 
null,  of  intrinsic  nullity,  if  the  foreigner  infringed  any  of  the 
prohibitions  of  his  statute  personal;  that  is,  of  the  personal 
law  of  his  domicil.     (Foelix,  iU>i  supra^  s.  88.) 

These  views  might  be  extended  in  detail  to  other  countries 
of  Europe. 

Thus,  in  the  Dutch  Netherlands,  in  addition  to  the  conditions 
of  competency  and  of  publication  of  bans,  there  must  be  legal 
contract  before  the  proper  magistrate,  without  which  the  mar- 
riage is  a  nullity.  (Van  der  Linden,  by  Henry,  p.  83.)  As  to 
this,  no  exception  is  made  in  favor  of  any  persons  whatever, 
being  foreigners,  or  in  itinere,  or  otherwise.  (See  Ruding  v. 
Smith,  ii  Hag.  C.  R.  371,  note.) 

So,  in  Spain,  marriage  must  be  solemnized  by  prescribed 
rule,  that  is,  through  the  intervention  of  the  parish  priest,  or 
other  clergyman  with  license  of  his  ordinary,  according  to  the 
articles  of  the  Council  of  Trent  concerning  the  reformation  of 
matrimony.  (Tapia,  Febrero  Novis.,  lib.  i,  cap.  2 ;  Sala,  De- 
recho  real  de  Espafia,  lib.  i,  tit.  4.) 

It  is  unnecessary  to  extend  these  examples.  Suffice  it  to 
say,  that  in  some  countries  religious  or  ecclesiastical  impedi- 
ments exist ;  in  others,  where  that  is  not  the  case,  the  legal 
conditions  of  capacity  and  requisite  forms  are  very  serious 
obstacles.  A  critical  examination  of  the  law  of  different  coun- 
tries of  Europe  would  only  serve  to  augment  the  weight  of 
legal  objections  to  the  celebration  of  marriages  by  consuls  of 
the  United  States. 

It  may  be,  that  a  marriage  between  foreigners  celebrated  by 
a  consul  of  the  United  States  abroad,  though  utterly  null  in  the 
country  where  it  is  celebrated,  might,  if  the  parties  emigrate  to 
this  country,  acquire  validity  in  some  of  the  States  of  the  Union, 
as  a  marriage  proved  by  repute  and  by  cohabitation  following 
consent,  according  to  the  old  rule  of  the  common  law.  Even 
then,  the  certificate  of  the  consul  would  not  constitute  the  mar- 
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riage ;  it  would  serve  at  most  only  as  proof  of  consent,  to  be 
connected  with  proof  of  cohabitation. 

But  the  practice  of  celebrating  such  marriages  would  be  objec- 
tionable even  then,  because  it  is  in  fraud  of  the  local  jurisdiction, 
and  contrary  to  the  dictates  of  international  comity,  if  not  to 
positive  law. 

In  what  precedes,  the  inquiry  has  been  treated  as  relating 
entirely  to  marriages  assumed  to  be  legalized  by  consuls  of  the 
United  States  residing  officially  in  any  of  the  countries  of 
Christendom. 

For,  in  regard  to  states  not  Christian,  although  we  make  trea- 
ties with  them  as  occasion  may  require,  and  assert  in  our  inter- 
course with  them  all  such  provisions  of  the  law  of  nations  as  are 
of  a  political  nature, — yet  we  do  not  suffer,  as  to  them,  that  full 
reciprocity  of  municipal  obligations  and  rights  which  obtains 
among  the  nations  of  Christendom. 

This  point  is  determined  very  explicitly  in  our  treaty  with 
China,  which,  in  the  most  unequivocal  terms,  places  all  the 
rights  of  Americans  in  China,  whether  as  to  person  or  property, 
under  the  sole  jurisdiction,  civil  and  criminal,  of  the  authorities 
of  the  United  States,  (see  the  treaty,  viii  Stat,  at  Large,  p. 
592 ;)  and  Congress  has  made  provision  to  meet  the  exigencies 
of  the  treaty  in  this  respect.  (Act  of  August  11, 1848,  ix  Stat, 
at  Large,  p.  276.) 

Our  treaty  with  Turkey  is  less  explicit  on  this  point ;  but  it 
expressly  ascribes  to  citizens  of  the  United  States  exterritori- 
ality in  criminal  matters,  (see  the  treaty,  viii  Stat,  at  Large,  p. 
408,)  provision  as  to  which  is  made  by  the  above-cited  act  of 
Congress;  and  as  the  treaty  stipulates  how  controversies  in 
Turkey,  between  citizens  of  the  United  States  and  subjects  of 
the  Porte,  shall  be  adjudicated,  that  is,  by  the  local  authorities 
in  presence  of  a  representative  of  the  United  States ;  and  as  it 
stipulates  that  only  a  certain  class  of  litigation  shall  be  sub- 
mitted to  the  Porte ;  and  as  it  gives  to  Americans  in  Turkey 
all  the  rights  of  the  most  favored  nation,  with  express  reference 
to  "  the  usages  observed  towards  other  Franks," — it  might  be 
assumed  that  the  doctrine  of  exterritoriality  applies  to  Ameri- 
cans in  Turkey,  as  it  certainly  does  to  subjects  there  of  all  the 
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Christian  states  of  Europe.  (Moreuil,  Guide  des  Agents  Con- 
Bulaires,  tit.  2.) 

Our  treaties  with  the  minor  Mohammedan  governments  of 
Tripoli,  Morocco,  Muscat,  and  Bruni,  are  even  less  explicit  than 
that  with  Turkey.  Still,  it  may  be  assumed  in  regard  to  them, 
as  a  principle  of  the  international  law  of  the  world,  so  far  as 
there  is  any,  that  unless  there  be  express  agreement  to  the  con- 
trary, no  Christian  nation  admits  a  full  reciprocity  of  municipal 
rights  as  between  itself  and  any  state  not  Christian ;  and  there- 
fore, that,  in  the  Mohammedan  governments  above  enumerated, 
Americans  possess  the  rights  of  exterritoriality  which  belong  to 
all  other  "Franks,"  that  is,  the  races  of  independent  Christian 
Europe  and  America.  (See  Ward's  Law  of  Nations,  vol.  ii, 
pasiim  ;  Eluber,  Droit  des  Gens,  s.  id. ;  Wildman's  Institutes, 
vol.  L  p.  130.) 

In  our  treaty  with  Siam,  we  have  inconsiderately  engaged 
that  our  citizens  being  there  "shall  respect  mA  follow  the  laws 
and  customs  of  the  country  in  all  points.*'  (See  the  treaty, 
viii  Stat,  at  Large,  p.  455.)  I  do  not  know  how  they  are  to 
do  this,  unless  they  become  Pagans  "  in  all  points."  That  pro- 
vision of  the  treaty  is,  in  the  international  relations  of  the  United 
States,  the  solitary  exception,  it  is  believed,  to  the  rule  that  the 
municipal  rights  of  citizens  of  the  United  States  are  not  subject 
to  the  local  law  of  any  state  not  Christian. 

True,  we  deal  with  such  states  as  govemmentSy  and  apply  to 
them,  so  far  as  we  can,  the  doctrines  of  our  international  law. 
(The  Helena,  iv  Robins.  Adm.  B.  5.)  But,  when  we  speak  of 
the  law  of  nations,  we  mean  the  international  law  of  the  nations 
of  Christian  Europe  and  America.  Our  treaties  with  nations 
other  than  these  bring  them  practically  within  the  pale  of  our 
public  law,  but  it  is  only  as  to  political  rights :  municipal  rights 
remain  as  they  were.  (Wheaton's  Elements,  p.  44;  Poison's 
Law  of  Nations,  p.  17 ;  Phillimore's  International  Law,  p.  86.) 

On  this  point,  as  on  all  others  in  the  course  of  the  present 
opinion,  English  and  American  authorities  are  cited  indiscrimi- 
nately, because  the  law  of  both  countries  maintains  the  same 
doctrine  in  the  premises ;  and  Great  Britain  is  in  advance  of, 
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rather  than  behind,  the  other  nations  of  Christendom,  in  repel- 
ling the  municipal  jurisdiction  of  communities  not  Christian. 

The  doctrine  above  enunciated  applies  to  Japan ;  to  the 
minor  independent  states  of  Asia  and  its  islands,  whether 
Mohammedan,  Indo-Chinese,  Malay,  or  what  others;  to  the 
barbaric  political  communities  of  Africa ;  and  still  more  to  the 
petty  insular  tribes  of  Oceanica. 

Our  treaty  with  the  Hawaiian  Islands  places  them  on  the 
footing  of  a  Christian  state,  with  the  municipal  rights  belong- 
ing to  the  international  law  of  Christendom,  (ix  Stat,  at  Large, 
p.  977.) 

Now,  in  regard  to  the  states  not  Christian,  not  only  the  Mo- 
hammedan states,  but  all  the  rest,  it  seems  to  me  that  the  true 
rule  is,  that  contracts  of  citizens  of  the  United  States  in  gene- 
ral, and  especially  the  contract  of  marriage,  are  not  subject  to 
the  lex  loeiy  but  must  be  governed  by  the  law  of  the  domicil ; 
and  that,  therefore,  in  such  countries,  a  valid  contract  of  mar- 
riage may  be  solemnized,  and  the  contract  authenticated,  not 
only  by  an  ambassador,  but  by  a  consul  of  the  United  States. 

The  English  authorities  come  to  substantially  the  same  con- 
clusion, for  similar  reasons.  "Nobody  can  suppose,"  says 
Lord  Stowell,  "  that  whilst  the  Mogul  Empire  existed,  an  Eng- 
lishman (in  Hindostan)  was  bound  to  consult  the  Koran  for  the 
celebration  of  his  marriage.'*  In  most  of  the  Asiatic  and 
African  countries,  indeed,  law  is  personal,  not  local,  as  it  was 
in  many  parts  of  Modem  Europe  in  the  formative  period  of  its 
present  organization.  Hence,  in  British  India,  Hindus,  Parsis, 
Jews,  Mohammedans,  Christians,  all  marry  according  to  the 
law  of  their  religion.  Nay,  the  ecclesiastical  law  of  England 
goes  further  than  this,  for  it  recognises  the  marriage  of  Eng- 
lishmen, celebrated  according  to  the  English  law,  that  is,  by  a 
clergyman,  in  British  factories  abroad,  though  situated  in 
Christian  countries,  but  countries  of  the  Roman  Catholic  or 
Greek  religion.  (Buding  v.  Smith,  ii  Hagg.  C.  R.,  p.  371 ; 
Kent  V.  Burgess,  xi  Simons,  361.)  Indeed,  in  the  preceding 
cases,  as  in  others,  the  English  authorities,  as  we  have  already 
seen,  lay  down  the  broad  rule  that  where,  owing  to  religious  or 
legal  difficulties,  the  marriage  is  impossible  by  the  Ux  lociy  still 
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ft  lawful  marriage  may  be  contracted,  and  of  course  authenti- 
cated, by  the  best  means  of  which  the  circumstances  admit,  as 
in  many  cases  of  marriages  contracted  in  the  East  Indies  and 
in  other  foreign  possessions  of  Great  Britain.  (See  Gatterall 
V.  Gatterall,  i  Roberts,  580.) 

This  doctrine  is  conformable  to  the  canon  law,  which  gives 
effect  to  what  are  called  matrimonia  clandestinay  that  is,  mar- 
riages celebrated  without  observance  of  the  religious  and  other 
formalities  decreed  by  the  Council  of  Trent,  (Cavalario,  Derecho 
Canonico,  tom.  ii,  p.  172 ;  Escriche,  s.  v.  Matr.,)  when  con- 
tracted in  countries  where,  if  those  decrees  were  enforced,  there 
could  be  no  marriage,  (Walter,  Derecho  Ecclesiastico,  s.  292, 
294.)  Nay^  in  such  countries,  in  the  absence  of  a  priest,  there 
may  be  valid  marriage  by  consent  alone,  conformably  to  the 
canon  law  as  it  stood  before  the  Council  of  Trent,  either  by 
verba  de  prsesenti  or  by  verba  defuturo  cum  copuld^  as  happened 
ex  necessitate  ret,  under  the  Spanish  law,  in  remote  parts  of 
America.  Of  course,  in  circumstances  like  this,  a  marriage 
might  be  legalized  by  a  mere  military  commandant.  (Fatten 
V.  Phil.  &  New  Orleans,  i  La.  An.  R.,  p.  98 ;  see  &lso  Hallett 
V.  Collins,  X  How.  p.  174. 

Surely  this  doctrine  applies  to  the  present  question ;  for, 
seeing  that,  by  the  common  law  of  marriage,  as  now  received  in 
all,  or  nearly  all,  the  States  of  the  Union,  marriage  is  a  civil 
contract,  to  the  validity  of  which  clerical  intervention  is  unne- 
cessary, (Bishop  on  Marriage,  s.  163,)  it  would  seem  to  follow, 
at  least  as  to  all  those  countries,  barbaric  or  other,  in  which 
there  is  in  fact  no  lex  loci,  or  those  Mohammedan  or  Pagan 
countries,  in  which,  though  a  local  law  exist,,  yet  Americans 
are  not  subject  to  it,  that  there  the  personal  statute  accompa- 
nies them,  and  the  contract  of  marriage,  like  any  other  con- 
tract, may  be  certified  and  authenticated  by  a  consul  of  the 
United  States. 

But  thifi  doctrine  does  not  apply  to  the  countries  of  Europe, 
or  their  colonies  in  America  or  other  parts  of  the  world :  in  all 
which  there  is  a  recognised  law  of  the  place,  and  the  rule  of 
locus  regit  actum  is  in  full  force.     There,  in  my  opinion,  a  con- 
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sul  of  the  United  States  has  no  power  to  celebrate  marriage 
between  either  foreigners  or  Americans, 

It  appears  by  the  correspondence  accompanying  your  com- 
munication that,  in  some  parts  of  Europe,  in  consequence  of 
poverty  or  other  impediments  thrown  in  the  way  of  marriage, 
there  is  great  prevalence  of  concubinage ;  that  the  desire  of 
lawful  cohabitation  enters  into  the  inducements  of  emigration ; 
and  that  it  becomes  an  object,  especially  with  emigrant  females, 
to  obtain,  before  leaving  their  country,  if  not  a  marriage,  yet 
an  assured  matrimonial  engagement ;  and  that  such  parties  are 
in  the  practice  of  entering  into  mutual  promises  of  marriage, 
and  procuring  the  contract  to  be  certified  by  the  consul  of  the 
United  States.  Such  a  contract  would  probably  give  rights  of 
action  to  the  parties  in  this  country ;  it  must  have  a  tendency 
to  promote  good  morals,  and  be  particularly  advantageous  to 
the  party  most  needing  protection,  that  is,  the  female  emi- 
grant ;  and  nothing  in  our  own  laws,  or  in  our  public  policy, 
occurs  to  me  as  forbidding  it,  unless  it  be  contrary  to  the  law 
of  the  land  in  which  the  contract  is  made.  « 

I  have  the  honor  to  be,  very  respectfully, 

C.  GUSHING. 

Hon.  Wm.  L.  Marcy, 

Secretary  of  State. 


VIRGINIA  BOUNTY  LAND  SCRIP. 

Land  scrip  of  the  United  States,  issaed  in  exchange  for  bounty  land  scrip  of 
the  State  of  Virghiia,  has  in  some  respects  the  qualities  of  real,  and  in  some 
of  personal  estate ;  but  tbe  determination  of  who  is  entitled  is  independent 
of  that  question,  being  specially  defined  by  acts  of  Virginia  or  of  the  United 
SUtes. 

Attorney  General's  Office, 

November  11,  1854. 
Sir  :  Your  letter  of  the  25th  ultimo  submits  the  question, 
"  Whether  revolutionary  land  scrip,  issued  in  pursuance  of  the 
act  of  August  31st,  1852,  is  to  be  considered  as  real  or  per- 
sonal estate  V* 
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The  material  part  of  that  act  (x  Stat,  at  Large,  p.  143,  ch. 
114,)  is  in  the  following  words : 

'^  Be  it  enacted,  &c.,  That  all  unsatisfied  outstanding  military 
land  warrants  issued  or  allowed  prior  to  the  first  day  of  March, 
1852,  by  the  proper  authorities  of  the  Commonwealth  of  Vir- 
ginia, for  military  services  performed  by  the  officers  and  soldiers, 
seamen  or  marines  of  the  Virginia  State  or  Continental  Lines 
in  the  Army  or  Navy  of  the  Revolution,  may  be  surrendered 
to  the  Secretary  of  the  Interior,  who,  upon  being  satisfied,  &c., 
shall  issue  land  scrip  in  favor  of  the  present  proprietors  of  any 
warrant  thus  surrendered,  for  the  whole  or  any  portion  thereof 
yet  unsatisfied,  at  the  rate  of  one  dollar  and  twenty-five  cents 
for  each  acre  mentioned  in  the  warrant  thus  surrendered  and 
which  remains  unsatisfied,  which  scrip  shall  be  receivable  in 
payment  for  any  lands  owned  by  the  United  States,  subject  to 
sale  at  private  entry ;  and  said  scrip  shall  moreover  be  assign- 
able by  endorsement  attested  by  two  witnesses.  In  issuing  such 
scrip,  the  Secretary  is  authorized,  where  there  are  more  persons 
than  one  interested  in  the  same  warrant,  to  issue  to  each  per- 
son scrip  for  his  or  her  portion  of  the  warrant;  and  where 
infants  or  feme  coverts  may  be  entitled  to  any  scrip,  the  guar- 
dian of  the  infant,  or  the  husband  of  the  feme  covert,  may 
receive  and  sell,  or  locate  the  same.  Providedy  That  no  less 
than  a  legal  subdivision  may  be  entered  and  paid  for  by  scrip 
issued  in  virtue  of  this  act.'' 

Now,  as  to  unlocated  military  bounty  land  warrants  of  the 
State  of  Virginia,  the  statute  of  that  State  is  positive  and 
explicit,  namely,  that  they  are  to  be  deemed  personal  estate. 
(Revised  Code  of  Virginia,  p.  485.  See  also  ji  Randolph,  206, 
and  iv  Randolph,  365.) 

On  the  other  hand,  it  has  been  ruled  repeatedly  by  my  pre- 
decessors that  bounty  land  scrip  of  the  United  States  is  real 
estate,  as  being  the  representative  of  land. 

To  this  effect  are  the  opinions  of  Attorney  General  Berrien, 
October  1st,  1836,  (Opinions,  vol.  i,  p.  735,)  Grundy,  Novem- 
ber 9th,  1838,  (Ibid.  vol.  2,  p.  1221,)  and  Legar^,  May  25th, 
1842,  (Ibid.  vol.  2,  p.  1492.) 

There  is,  to  be  sure,  an  opinion  of  Attorney  General  Butler, 

Vol.  VII.— 8 
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in  the  case  of  one  Triplett,  containing  some  expressions,  the 
general  tenor  of  which  might  seem  to  lead  to  an  opposite  con- 
clusion. But  that  opinion  must,  perhaps,  he  confined  to  the 
case  itself,  as  the  expressions  referred  to  seem  to  contradict  the 
opinions  of  Attorneys  General  Berrien,  Grundy,  and  Legar^. 
(See  Mr.  Butler's  Opinion,  February  9th,  1836,  vol.  i,  p.  989.) 

In  the  present  case,  if  the  scrip  issued  by  the  United  States, 
in  exchange  of  the  scrip  of  the  State  of  Virginia,  is  real  estate, 
while  the  former  is  personal  estate,  this  change  of  character 
may  have  inconvenient  consequences  in  regard  to  the  rights  of 
the  original  parties  in  Virginia. 

I  think  we  are  not  compelled  to  assume  any  such  absolute 
conclusion  of  the  question,  either  side.  To  what  end  the  inquiry, 
whether  the  scrip  issued  by  the  United  States  is  real  or  per- 
sonal estate  ?  Obviously,  only  for  the  purpose  of  applying  to 
such  scrip  some  rule  of  law  assumed  to  be  involved  in  the  con- 
clusion of  real,  or  in  that  of  personal,  estate ;  in  other  words, 
of  giving  to  the  scrip  some  qualification,  or  of  imposing  upon  it 
some  disability,  comprehended  in  one  or  the  other  of  those 
opposite  conclusions. 

But  the  legal  qualities  of  such  scrip  are  fully  declared  by  the 
act  of  1852.  That  act  makes  the  scrip  assignable  by  endorse- 
ment, and  gives  to  it  a  rated  value  per  acre.  It  also  enacts 
that  where  infants  are  entitled  to  any  scrip,  the  guardian  may 
receive  and  sell ;  and  where  a  feme  covert  is  entitled,  the  hus- 
band may  receive  and  sell.  In  these  respects,  the  statute 
allows  the  scrip  to  be  treated  as  personal  estate. 

It  is  true,  the  statute  does  not  speak  of  the  scrip  as  personal 
estate,  or  as  real  estate.  It  may,  perhaps,  have  qualities  of 
each.     It  may  be  neither  real  nor  personal,  but  mixed. 

All  that,  however,  is  a  question  of  words.  The  only  object 
of  the  inquiry  is  to  know  what  person  or  persons  shall  take. 
But  that  is  determined  specifically  by  the  several  statutes  either 
of  the  State  of  Virginia  or  of  the  United  States. 

I  am,  very  respectfully, 

C.  GUSHING. 

Hon.  Robert  McClelland, 

Secretary  of  the  Interior. 
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POWER  OP  ATTORNEY. 

When  a  letter  of  attorney  forms  part  of  a  contract,  and  is  to  secure  the  repay- 
ment of  money  lent,  or  has  other  valuable  consideration,  even  if  not  made 
irrevocable  in  terms,  it  is  to  be  deemed  so  in  law. 

Attorney  General's  Office, 

November  13,  1854. 

Sir  :  Your  memorandum  of  the  12th  ultimo  refers  to  me  a 
question  of  law  arising  upon  the  following  facts; 

It  appears  that  Wm.  H.  Degges  and  Francis  H.  Smith,  by 
the  style  of  Wm.  H.  Degges  &  Co.,  became  the  lowest  bidders 
on  the  proposals  of  the  United  States  for  supplying  bricks 
for  constructing  the  Washington  Aqueduct,  under  an  appropria- 
tion for  that  purpose  made  by  Congress. 

That  bid  having  been  accepted  by  the  Government,  to  supply 
the  bricks  at  $8.75  per  thousand, — and  security  for  faithful 
delivery  of  the  bricks  having  been  required,  in  the  penalty  of 
$30,000, — articles  of  agreement  were  entered  into  between 
Degges  and  Smith,  on  the  one  part,  and  Alexander  H.  Mechlin 
and  Columbus  Alexander,  on  the  other,  by  which,  among  other 
things,  Mechlin  and  Alexander  agreed  to  become  the  sureties 
for  Degges  and  Smith  to  the  United  States ;  and  to  furnish, 
each,  (that  is,  Mechlin  and  Alexander),  $5000  to  commence 
and  carry  on  the  manufacture  of  the  bricks ;  Smith  to  furnish, 
when  required,  $2500,  or  machinery  necessary  for  the  making 
of  the  bricks  to  the  full  value  of  that  sum ;  Degges  not  to  furnish 
any  capital :  these  four  persons  to  be  partners  in  the  contract 
with  the  Government.  The  nett  proceeds  under  the  contract  were 
to  be  applied,  first,  to  reimburse  Mechlin,  Alexander,  and  Smith, 
in  the  order,  proportions,  and  manner  therein  specified.  Degges 
was  to  be  paid,  monthly,  the  sum  of  $60  for  his  superintendence 
of  the  making  of  the  bricks,  that  sum  to  be  considered  as  a  loan 
to  him  by  the  other  three  parties,  and  to  be  reimbursed  to  said 
three  parties  out  of  Degges's  share  of  the  nett  profits  of  the 
contract.  After  reimbursement  of  the  moneys  to  be  furnished  by 
Mechlin,  Alexander,  and  Smith,  respectively,  then  the  nett  profits 
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were  to  be  distributed  between  the  said  four  parties  equally : 
Degges  and  Smith,  as  contractors,  to  execute  their  joint  and 
several  power  of  attorney,  irrevocable,  to  Mechlin  and  Alex- 
ander, by  which  the  said  attorneys,  "  their  heirs,  legal  represent- 
atives or  assigns,  severally,  shall  be  authorized  and  empowered 
to  draw  and  receive  from  the  proper  officer,  officers,  or  authority 
of  the  Government  of  the  United  States,  all  sums  or  sum  of 
money,  that  may,  from  time  to  time,  be  due  and  owing  to  said 
Degges  and  Smith,  their  heirs,  legal  representatives,  or  assigns, 
severally  and  jointly,  on  account,  or  in  consideration  of  said 
contract  for  the  supply  of  said  bricks." 

In  discharge  of  these  undertakings,  Mechlin  and  Alexander 
became  the  securities  of  Degges  and  Smith  for  their  delivery 
of  the  bricks,  and  performance  of  their  contract  with  the  United 
States;  and  Degges  and  Smith,  on  the  24th  January,  1854, 
executed  to  Mechlin  and  Alexander,  the  power  of  attorney 
mentioned  in  the  articles  of  agreement.  That  power  of  attor- 
ney states  that  Mechlin  and  Alexander  had  become  the  sureties 
of  Degges  and  Smith  in  the  sum  of  $30,000  for  the  performance 
of  their  contract  with  the  Government  for  furnishing  bricks  for 
the  aqueduct ;  and  states,  also,  the  agreement  of  Mechlin  and 
Alexander  to  advance  certain  sums  of  money  to  commence, 
carry  on,  and  fulfil  the  said  contract.  Wherefore,  in  conside- 
ration thereof  and  of  five  dollars,  and  "  in  order  to  satisfy  said 
Mechlin  and  Alexander,  and  to  secure  from  loss  the  interests 
they  respectively  have  in  the  profits  of  said  contract,  equally 
with  said  Degges  and  Smith,  and  which  is  hereby  assigned  to 
them,  their  heirs,  legal  representatives,  and  assigns,  we,  the  said 
Degges  and  Smith,  do  hereby,  fully  and  irrevocably,  constitute 
and  appoint  the  said  Alexander  H.  Mechlin  and  the  said  Columbus 
Alexander  their  heirs,  executors,  legal  representatives,  or  assigns, 
jointly,  our  true  and  lawful  attorneys  and  agents,  for  us,  and  in 
our  names  and  steads,  as  said  contractors,  and  for  each  of  us,  to 
ask  for,  recover,  and  receive,  from  the  proper  officer,  officers,  or 
authority  of  the  Government  of  the  United  States,  every  or  all 
sum  or  sums  of  money  that  may  accrue  or  be  found  due  and  owing 
to  us  and  each  of  us  on  account  of  all  bricks  that  may  be  furnished 
for  the  construction  of  said  aqueduct  in  fulfilment  of  our  said 
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contract ;  and  generally  for  us  and  each  of  us  to  transact  all 
business  with  the  United  States  in  relation  to  said  contract. 
And  we,  the  said  Degges  and  Smith,  for  ourselves,  and  for  our 
respective  heirs  and  legal  representatives,  hereby  authorize  and 
empower  our  said  attorneys,  their  respective  heird  and  legal 
representatives,  and  agents,  for  us,  and  in  our  steads,  to  give, 
make,  and  execute  such  sufficient  receipts  and  acquittances  as 
may  be  required,*'  &c.,  &c. 

The  delivery  of  bricks  proceeded  under  the  contract. 

On  the  9th  of  October,  1864,  Degges  and  Smith  filed  with 
Captain  Meigs,  of  the  Engineers,  and  superintendent  of  the 
construction  of  the  aqueduct,  and  the  Government's  disbursing 
agent  of  the  appropriation  for  that  work,  a  writing  reciting 
that  they,  ^^  about  the  24th  January,  1854,  did  execute  and 
deliver  to  Alexander  H.  Mechlin  and  Columbus  Alexander," 
the  power  of  attorney  before  mentioned,  with  a  copy  thereof 
annexed,  and  also  reciting  that  said  power  of  attorney  was  exe- 
cuted and  delivered  in  consideration  of  a  certain  agreement 
then  entered  into  by  and  between  the  said  Mechlin  and  Alex- 
ander and  the  undersigned,  (Degges  and  Smith,)  and  as  part 
of  the  said  transaction,  a  true  copy  of  which  said  agreement  is 
hereunto  annexed  and  made  a  part  hereof,  except  the  date ; 
and  whereas,  since  the  making  of  said  agreement,  and  the 
delivery  of  said  power  of  attorney,  the  said  Mechlin  and  Alex- 
ander have  entirely  failed  in  the  performance  of  their  part  of 
said  agreement,  and  have  refused  and  still  refuse  to  advance 
the  said  sum  of  five  thousand  dollars  each,  *  *  *  whereby  the 
execution  of  said  contract  between  the  undersigned  and  Captain 
Montgomery  Meigs,  ucting  for  the  United  States,  *  *  ♦  has 
been  and  is  entirely  suspended,  and  it  has  become  necessary 
for  the  undersigned  to  look  to  other  means  and  sources  for  the 
means  of  executing  said  contract  on  their  part,  and  the  said 
power  of  attorney  hinders  and  obstructs  them  in  the  procure- 
ment of  said  means,  and  ought  to  be  revokea ;"  and,  therefore, 
the  said  Degges  and  Smith  do  thereby  declare  their  said  power 
of  attorney  to  be  annulled  and  revoked. 

These  are  all  the  writings  necessary  to  the  understanding  of 
the  case ;  upon  which  the  principals  insist  that  they  have  the 
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right,  by  their  own  volition,  and  against  the  consent  of  their 
attorneys,  in  fact  to  revoke  and  annal  their  power  of  attorney, 
and  accordingly  give  notice  to  the  agent  of  the  United  States 
that  they  have  revoked  and  annulled  it.  The  attorneys  insist 
that,  under  the  circumstances,  the  power  given  to  them  is  not 
so  revocable,  and  demand  to  have  and  receive  the  money  which 
has  become  due  under  the  contract  for  the  bricks  delivered. 

And  the  question  is,  whether  the  power  of  attorney  is  to  be 
considered  as  revoked,  or  whether  the  attorneys  in  fact  are 
entitled  to  receive  payment  ? 

The  law  makes  distinction  between  a  naked  power  of  attor- 
ney and  a  power  coupled  with  an  interest.  The  former  is 
revocable  at  the  will  of  him  who  gave  it,  although  the  writing 
should  say  it  was  irrevocable ;  the  latter  is  not  so  to  be  revoked 
and  annulled. 

Chief  Justice  Kent  (Bergen  v.  Bennitt,  i  Caines's  Cases  in 
Error,  p.  1)  gives  this  lucid  definition : — "  A  power  simply  col- 
lateral and  without  interest,  or  a  naked  power,  is  where,  to  a 
mere  stranger,  authority  is  given  to  dispose  of  an  interest,  in 
which  he  had  not  before,  nor  hath  by  the  instrument  creating 
it,  any  estate  whatever ;  but  when  a  power  is  given  to  a  per- 
son who  derives  under  the  instrument  creating  the  power,  or 
otherwise,  a  present  or  future  interest  in  the  land,  it  is  then  a 
power  relating  to  the  land." 

Chief  Justice  Marshall,  in  delivering  the  opinion  of  the 
court,  in  Hunt  v.  Rousmaniers's  Administrators,  (viii  Wheat. 
201,  202,  &c.,)  explains  at  large  the  doctrine  respecting  a 
power  of  attorney,  simple  and  naked,  and  one  coupled  with  an 
interest.  It  is  therein  said: — "This  instrument  contains  no 
words  of  conveyance  or  assignment,  but  is  a  simple  power  to 
sell  and  convey.  As  the  power  of  one  man  to  act  for  another, 
depends  on  the  will  and  license  of  that  other,  the  power  ceases 
when  the  will,  or  this  permission,  is  withdrawn.  The  general 
rule,  therefore,  is*  that  a  letter  of  attorney  may,  at  any  time, 
be  revoked  by  the  party  who  makes  it ;  and  is  revoked  by  his 
death.  But  this  general  rule,  which  results  from  the  nature  of 
the  act,  has  sustained  some  modification.  Where  a  letter  of 
attorney  forms  a  part  of  a  contract,  and  is  a  security  for  money, 
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or  for  the  performance  of  an j  act  which  is  deemed  valuable,  it 
is  generally  made  irrevocable  in  terms,  or  if  not  so,  is  deemed 
irrevocable  in  law.  Although  a  letter  of  attorney  depends, 
from  its  nature,  on  the  will  of  the  person  making  it,  and  may, 
in  general,  be  recalled  at  his  will,  yet  if  he  binds  himself  for  a 
consideration,  in  terms,  or  by  the  nature  of  his  contract,  not  to 
change  his  will,  the  law  will  not  permit  him  to  change  it.  *  *  * 
The  general  rule  that  a  power  ceases  with  the  life  of  the  person 
giving,  admits  of  one  exception.  If  a  power  be  coupled  with 
an  *  interest^*  it  survives  the  person  giving  it,  and  may  be  exe- 
cuted after  his  death."     (viii  Wheaton,  203.) 

These  authorities,  and  many  others  to  the  same  effect,  which 
might  be  cited,  preclude  all  doubts  as  to  how  the  question  pro- 
pounded is  to  be  answered. 

The  power  of  attorney  given  by  Degges  and  Smith  to  Mech- 
lin and  Alexander,  forms  a  part  of  the  contract  between  those 
parties.  That  contract  relates  to  another  contract,  subsisting 
between  Degges  and  Smith  and  the  Government  of  the  United 
States,  for  furnishing  bricks  for  the  aqueduct,  in  which  last 
contract  Mechlin  and  Alexander  became  copartners  in  interest 
with  Degges  and  Smith,  and  also  became  their  sureties  to  the 
Government  for  performance  of  the  contract  for  the  delivery 
of  the  bricks.  For  the  considerations  expressed  in  the  contract 
between  the  four  parties,  Degges,  Smith,  Mechlin,  and  Alex- 
ander, Degges  and  Smith  bound  themselves,  expressly,  to  give 
a  power  of  attorney  to  MechUn  and  Alexander,  which  should 
be  irrevocable ;  they,  the  principals,  for  good  and  valuable  con- 
siderations, in  terms,  and  expressly,  bound  themselves  not  to 
revoke  the  power  of  attorney.  The  power  of  attorney,  as  exe- 
cuted and  delivered,  alludes  to  the  considerations  upon  which 
it  is  given ;  to  the  copartnership  of  the  attorneys  with  the  prin- 
cipals ;  arid  to  the  attorneys  becoming  sureties  for  their  princi- 
pals; and,  moreover,  it  declares  the  power  of  attorney  as 
intended  to  secure  them,  the  said  Mechlin  and  Alexander,  from 
loss,  and  to  be  irrevocable. 

Of  course,  this  power  of  attorney  is  not  a  naked  power,  but 
one  coupled  with  an  interest.  It  forms  part  of  a  contract,  and 
is  of  a  class  deemed,  in  law,  not  revocable  at  the  mere  will  of 
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those  who  gave  ,it.  They,  by  their  own  volition,  can  no  more 
revoke  and  annul  their  power  of  attorney  to  Mechlin  and  Alex- 
ander, than  they  can  release  and  absolve  their  sureties  from 
obligation  to  the  Government. 

The  very  instrument,  by  which  Degges  and  Smith  profess  to 
revoke  their  power  of  attorney  to  Mechlin  and  Alexander, 
recites  the  considerations  and  purposes,  and  the  contract  upon 
which  the  power  was  given,  and  so  upon  its  face  shows  their 
attempt  to  revoke  that  power  to  be  an  illegal  and  void  act  in 
itself,  null  and  void  in  law. 

In  my  opinion,  therefore,  the  parties,  Mechlin  and  Alexander, 
must  be  regarded  as  entitled  to  have  and  receive  the  moneys 
due,  or  to  become  due,  from  the  Government,  for  bricks  deli- 
vered under  the  contract,  in  pursuance  of  the  terms  of  the 
irrevocable  power  of  attorney  granted  them  by  Degges  and 
Smith. 

I  have  the  honor  to  be,  very  respectfully, 

C.  GUSHING. 

Hon.  Jefferson  Davis, 
Secretary  of  War. 


EFFECT  OF  RECEIPTS. 

When  the  accoantiiig  officers  of  the  Treasury,  in  settling  the  acconnts  of  a  dis- 
bursing officer  of  the  United  States,  ha^e  allowed  an  alleged  payment  upon 
a  genuine  receipt  of  the  party  to  which  the  money  purports  to  have  been 
paid,  the  latter  cannot  be  suffered  to  claim  the  money  of  the  Qovemment  in 
his  own  name  on  the  pretence  that  he  gave  the  receipt  without  actually 
receiving  the  money ;  and  if  he  be  aggrieved,  his  remedy  is  against  the  dis- 
bursing agent  of  the  Government 

Attorney  General's  Office, 

November  28,  1854. 
Sir  :  I  have  examined  the  papers  communicated  with  yonr 
letter  of  the  27th  of  October  last,  in  regard  to  the  case  of  Cap- 
tain Sears. 

Captain  John  Sears,  of  the  California  Battalion,  in  Novem- 
ber, 1846,  furnished  to  his  company  on  detached  service,  pro- 
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visions  to  the  amount  of  $80.75, — a  bill  of  particulars  of  which 
was,  on  28th  of  January,  1847,  presented  by  Captain  Sears  to 
Henry  King,  Commissary  of  Subsistence. 

It  sufficiently  appears  on  the  face  of  the  papers,  and  other- 
wise, that  King  did  not  pay  the  account,  but  gave  to  Captain 
Sears  an  official  certificate  that  there  was  due  to  Captain  John 
Sears,  of  Company  D,  the  sum  of  thirty  dollars  and  seventy- 
five  cents,  for  provisions  furnished  by  him  to  his  company, 
whilst  on  detached  service,  November  1st,  1846.     .     $30.75. 

On  the  same  day  (28th  January,  1847)  Henry  King  took 
from  Captain  Sears,  at  the  foot  of  the  account  of  particulars, 
amounting  to  $30.75,  this  receipt : — 

"  Received,  Monterey,  January  28th,  1847,  of  Henry  King, 
Commissary  of  Subsistence,  California  Battalion,  thirty  dollars 
and  seventy-five  cents,  in  full  of  the  above  account. 

(Signed,)  "  John  Sbars." 

The  official  certificate  of  the  Commissary,  King,  approved  by 
Lieutenant  Colonel  Fremont,  so  given  to  Captain  Sears,  was 
by  him  endorsed : — 

"Please  pay  to  the  order  of  Dickson  &  Hay.     13th  Feb- 
ruary, 1847.  Captain  John  Sears." 
"  Pay  to  Joseph  B.  Eaton  or  order. 

"  Dickson  &  Hay." 

By  the  6th  section  of  the  act  of  Slst  August,  1852,  (x  Stat. 
at  Large,  p.  108,)  Congress  enacts : — 

"  That  for  the  pay  and  equipment,  as  mounted  riflemen,  find- 
ing their  own  horses  and  forage,  of  the  volunteers  serving  under 
the  command  of  Captain  John  C.  Fremont,  in  California,  during 
the  year  1846,  as  appears  by  the  muster  rolls  on  file  in  the  War 
Department,  and  for  the  subsistence  and  supplies  consumed  by 
said  volunteers  in  said  service,  $168,000  is  hereby  appropriated 
out  of  any  money  in  the  treasury  not  otherwise  appropriated ; 

"  And  the  Secretary  of  War  is  authorized  and  empowered  to 
appoint  three  competent  and  disinterested  officers  of  the  Army 
to  examine  and  report  to  Congress  upon  all  9^ach  claims  as  may 
be  presented  {or  funds  advanced^  and  subsistence^  and  supplies 
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of  all  kindSy  famished  or  taken  for  the  use  of  said  command 
whilst  thus  engaged  in  the  public  seryice." 

To  this  board  of  officers  various  claims  were  presented,  and 
by  them  allowed  and  reported ;  and  among  others,  this  claim  of 
Captain  J.  Sears  upon  the  Commissary's  certificate,  and  Lieu- 
tenant Colonel  Fremont's  approval  before  recited,  in  all  amount- 
ing to  J129,886.23i,  which  report  was  submitted  by  the  Secre- 
tary of  War  to  Congress,  and  thereupon  Congress  appropriated, 
August  5th,  1854,  (x  Stat,  at  Large,  p.  579,)  "  For  payment 
of  claims  adjudicated  by  the  board  of  officers  appointed  by  the 
Secretary  of  War,  under  the  6th  section  of  the  act  of  August 
Slst,  1852,  one  hundred  and  twenty-nine  thousand  eight  hun- 
dred and  eighty-six  dollars,  twenty-three  and  a  half  cents.'* 

It  is  clear,  as  already  stated,  and  is  admitted  on  all  hands, 
that  King  did  not  pay  Captain  Sears,  anyotherwise  than  by 
giving  his  official  certificate  that  the  amount  of  supplies  receipted 
for  remained  due  to  Sears. 

Moreover,  it  appears  that  King  had  no  public  money  in  his 
hands  in  January,  1847,  wherewith  to  pay  Captain  Sears,  and 
could  have  done  this  only  by  advancing  his  (King's)  private 
funds  for  that  purpose. 

So  that,  on  the  part  of  King,  the  transaction  was  plainly  in 
violation  of  law ;  for  all  the  circumstances  of  the  case  admit 
but  of  the  two  suppositions :  Either  King  had  public  money  in 
his  hands,  and  instead  of  disbursing  it,  gave  due  bills, — or  he 
had  no  such  public  money  in  his  hands. 

If  he  had  held  public  funds  in  his  hands  in  January,  1847, 
liable  to  be  disbursed  in  payment  of  this  claim,  and  had  taken 
the  receipt  of  28th  January,  and  issued  the  certificate  of  that 
date  instead  of  actual  payment,  and  had  transmitted  that  receipt 
to  the  Treasury  to  be  allowed  in  his  favor, — then  he  would  have 
incurred  the  penalty  of  the  16th  section  of  the  act  of  August 
7th,  1846,  which  makes  such  an  act  a  felony,  (ix  Stat,  at 
Large,  p.  68.) 

If,  on  the  other  hand,  he  had  actually  paid  cash  for  these 
supplies,  then,  as  he  had  no  public  money  in  his  hands  out 
of  which  to  make  the  payment,  it  was  "funds  advanced" 
by  him  within  the  precise  terms  of  the  act  of  Congress,  and 
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was  not  claimable,  either  by  him,  or,  after  his  decease,  by  his 
representative,  without  being  passed  upon  by  the  Board. 

Nevertheless,  in  1847,  King  presented  his  accounts  against 
the  Government  for  sundry  payments  alleged  to  have  been  made 
by  him  ;  and  the  claim  was  pursued  by  his  representative  after 
his  decease ;  and  at  length  an  account  was  stated  in  his  favor 
by  the  Second  Auditor,  (who  audits  a  part  of  the  accounts  of 
the  War  Department,)  in  favor  of  the  estate  of  the  deceased 
Commissary  King,  for  about  $800,  which  was  suspended  by 
the  Second  Comptroller,  because  he  doubted  whether  Commis- 
sary King  ^'had  been  in  a  situation  to  advance  his  private 
funds  for  Government  expenditures,  which  he  must  have  done 
to  have  this  balance  actually  due/'  This  account  in  favor  of 
the  estate  of  Commissary  King,  deceased,  was,  however,  in 
September,  1854,  approved  by  the  Second  Comptroller,  and 
thereafter  paid  at  the  Treasury, — in  which  sum  of  about  $800 
so  paid  to  the  representative  of  Commissary  King,  deceased, 
this  sum  of  $30.75,  due  Captain  Sears,  and  other  sums  in  like 
situation,  were  included. 

Because  of  the  receipt  so  given  by  Captain  Sears  to  Com- 
missary King,  in  January,  1847,  and  the  payment  so  made  to 
his  representative  in  September  or  October,  1854,  the  Third 
Auditor  and  Second  Comptroller  have  refused  to  allow  the 
award  of  the  board  of  officers  in  favor  of  Captain  Sears ;  and 
the  question  is  of  his  legal  rights  in  the  premises. 

The  Second  Comptroller,  whose  report  contains  a  very  clear 
statement  of  the  points  of  the  case,  assumes  that,  admitting  the 
money  to  be  still  due  to  Captain  Sears,  yet  he  is  to  seek  redress 
from  the  estate  of  Commissary  King,  because  the  Govern- 
ment made  the  allowance  to  King  on  the  faith  of  the  receipt 
signed  by  Captain  Sears. 

I  felt  disposed  at  first  to  doubt  the  propriety  of  this  decision, 
because  of  the  rule  of  law,  that  a  receipt  for  money  is  not  con- 
clusive,— that  it  is  subject  to  explanations, — in  a  word,  that  it 
is  at  best  prima  facie  evidence. 

But  further  reflection  on  the  subject  satisfies  me  that  the 
ruling  of  the  Second  Comptroller  was,  nevertheless,  correct. 

Although  a  receipt  is  not  conclusive,  and  is  open  to  explana- 
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tion,  yet  if  the  Government  pay  on  the  faith  of  it,  and  without 
knowledge  that  it  was  given  erroneously,  or  was  unlawfully 
issued  by  such  officer,  still  it  seems  to  me  that  the  accounting 
officers  of  the  Treasury  have  no  authority  to  allow  it  a  second 
time. 

If  this  be  inconvenient  to  the  party,  he  has  a  remedy  against 
the  public  officer  and  his  sureties,  or  he  may  apply  to  Congress 
for  relief. 

The  inconvenience  of  the  opposite  doctrine  would  be  more 
serious,  in  the  confusion  it  would  introduce  into  the  public 
accounts,  and  the  frauds  to  which  it  would  subject  the  Govern- 
ment. • 
I  have  the  honor  to  be,  very  respectfully, 

C.  GUSHING. 

Hon.  Jefferson  Davis, 
Secretary  of  War. 


TENURE  OF  PUBLIC  BUILDINGS. 

Public  buildings  are  not  legally  in  the  possession  of  the  Head  of  Depart- 
menty  Military  or  Na^al  Commandant,  or  other  public  officer  on  duty  there- 
in, but  in  the  possession  of  the  United  States. 

Hence,  an  ejectment  brought  against  such  officer,  under  pretence  of  his  being 
tenant  in  possession,  is  without  jurisdiction  in  law,  as  a  means  of  trying  the 
title  of  the  United  States. 

The  United  States  having  assumed  the  defence  of  such  a  suit,  the  public  officer 
is  to  be  considered  as  a  nominal  party, — and  the  suit  is  subject  to  the  con- 
trol of  the  Govemment. 

Attorney  General's  Office, 

December  4,  1854. 
Sir  :  It  appears  by  the  letter  of  Mr.  Gregory,  the  District 
Attorney  of  the  Eastern  District  of  Virginia,  of  the  20th  nit., 
that  he  has  in  his  hands  executions  for  costs,  in  the  name  of 
Bt.  Brigadier  General  Bankhead  and  of  Colonel  Crane,  against 
Mr.  James  S.  French,  on  account  of  the  suits  pending  in  the 
State  of  Virginia,  affecting  the  title  of  the  United  States  to  a 
portion  of  the  site  of  Fortress  Monroe;  upon  which  certain 
questions  arise. 
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In  the  first  place,  it  is  inquired,  to  whom  the  money,  derivable 
from  the  executions,  shall  be  paid. 

The  executions  being  for  taxable  costs,  the  proceeds  should 
go  to  pay  the  fees  of  the  officers  as  taxed  in  the  suits,  and  the 
balance,  if  any,  or  the  whole  if  they  have  been  paid  otherwise, 
should  be  accounted  for  in  account  with  the  fund  of  your  De- 
partment, which  has  been  charged  with  the  expenses  of  the 
controversy. 

In  the  second  place,  the  inquiry  is  made,  whether  it  be  law- 
ful and  proper  for  the  United  States  to  grant  a  stay  of  levy 
under  said  executions,  on  the  application  of  Mr.  French,  to 
afford  him  opportunity  to  negotiate  with  the  United  States  for 
the  sale  to  them  of  certain  structures  erected  by  him  on  land  of 
the  State  of  Virginia  at  Old  Point  Comfort,  adjoining  Fortress 
Monroe. 

As  to  the  power  of  the  United  States  to  do  this,  it  is  clear 
that,  in  the  circumstances  of  the  case,  General  Bankhead  and 
Colonel  Crane  have  been  nominal  parties  only, — since  the 
land  and  other  rights  in  question  belong  to  the  United  States, 
who  have  in  fact  assumed  all  the  expense  and  responsibility  of 
the  suits ;  and,  therefore,  it  seems  to  me  that  the  whole  matter 
is  absolutely  subject  to  the  direction  of  the  proper  Department. 

I  think  the  propriety  of  granting  the  delay  depends  on  the 
question  whether  you  deem  it  expedient  to  make  the  purchase 
proposed  by  Mr.  French.  If  that  be  contemplated,  it  seems  to 
me  reasonable  to  grant  delay,  provided  this  be  for  a  specific 
time  only,  definitely  fixed,  and  provided  also  care  be  taken  to 
see  that  the  Government  be  expressly  secured,  by  Mr.  French 
and  his  sureties,  against  all  possibility  of  loss  in  the  premises 
in  consequence  of  such  accommodation. 

I  presume  arrangements  to  this  end  can  be  make  by  Mr. 
Gregory. 

I  am,  very  respectfully, 

(Signed,)  C.  CUSHING. 

Hon.  Jefferson  Davis, 

Secretary  of  War, 
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DISTRICT  ATTORNEYS. 

For  the  performance  of  a  duty  not  enumerated  in  the  act  regulatiug  the  fees 
of  District  Attorneys,  they  are  entitled  to  compensation  either  in  the  analogy 
of  the  fees  fixed  by  that  act,  or  at  the  discretion  of  the  Head  of  Department 
ordering  the  senrice. 

Attorney  General's  Office, 

January  25,  1855. 

Sir:  Tour  letter  of  August  30th  submits  the  question, — 
whether  a  District  Attorney  of  the  United  States  is  entitled  to 
special  compensation  for  performing  the  duty  of  examining,  at 
the  request  of  any  Head  of  Department,  the  title  of  lands  pro- 
posed to  be  purchased  by  the  United  States. 

I  have  had  some  hesitation  on  this  subject,  in  view  of  the 
provisions  of  the  act  of  Congress  of  February  26th,  1853,  de- 
fining the  fees  of  District  Attorneys,  Marshals,  and  Clerks  of 
the  Circuit  and  District  Courts.     (Sess.  Acts,  1832-3,  p.  161.) 

That  act  provides  no  fee  for  this  duty,  although  it  is  required 
of  District  Attorneys  to  make  such  examination  of  titles  and 
abstracts  thereof  for  the  information  of  the  Attorney  General, 
to  enable  him  to  pass  on  titles,  according  to  the  provisions  of 
the  joint  resolution  of  September  11th,  1841.  (v  Stat,  at  Large, 
p.  468.) 

The  duty  is  a  delicate  and  important  one,  requiring  legal 
science  and  much  care  and  personal  attention. 

On  the  whole,  it  seems  to  me  reasonable  to  consider  the  act 
of  1853  as  providing  the  fees  only  of  the  duties  enumerated ; 
and  that  for  duties  not  enumerated,  he  is  to  have  a  fee  either 
in  the  analogy  of  those  fixed  by  the  act,  or  at  the  sound  discre- 
tion of  the  Head  of  Department  ordering  the  service. 

I  beg  leave  to  add  that  the  fee  for  this  service,  in  each  case, 

should,  it  seems  to  me,  when  determined  by  the  respective 

Head  of  Department,  be  charged  to  the  appropriation  for  the 

particular  purchase  of  which  there  may  be  question. 

I  have  the  honor  to  be,  very  respectfully, 

C.  GUSHING. 
Hon.  James  Guthrie, 

Secretary  of  the  Treasury. 
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WILLS  IN  THE  DISTRICT  OF  COLUMBIA. 

The  qaestion  of  the  Talidity  and  of  the  formal  parts  and  operation  of  a  will 

made  in  the  District  of  Columbia  as  it  now  exists,  mainlj  depends  on  the 

laws  of  the  State  of  Maryland. 
In  order  that  a  devise  of  real  estate  shall  be  effective  on  lands  situated  in  the 

District  of  Columbia,  such  devise  must  have  been  executed  in  conformity 

with  the  statutes  of  the  State  of  Maryland. 
The  distribution  of  the  personal  effects  of  a  decedent  situated  in  the  District,  is 

governed  by  the  lex  domicilii,  not  the  lex  loci  rd  titm. 

Attorney  General's  Office, 

February  5,  1855. 

Sir:  Tour  commanication  of  the  26th  ultimo,  encloses  a 
dispatch  from  Mr.  Stoeckl,  Russian  Minister  to  the  United 
States,  submitting,  in  the  name  of  his  government  the  follow- 
ing question : 

Whether  a  testament,  written  from  beginning  to  end  by  the 
hand  of  the  testator,  (an  olograph  testament,)  signed  by  him 
and  duly  dated,  but  without  attestation  of  witnesses,  is  consi- 
dered legal  according  to  the  laws  in  force  in  the  District  of 
Columbia  ? 

It  is  not  possible  to  give  to  this  question  a  simple  and  cate- 
gorical answer,  of  either  negative  or  afiSrmative,  because  in  one 
state  of  facts  an  olograph  testament  not  witnessed  is  good  and 
effectual,  and  in  others,  not ;  in  some  cases,  such  a  writing, 
though  not  valid  as  a  testament,  might  have  legal  effect  in  rela«> 
tion  to  an  existing  testament ;  and  the  domicil  of  the  testator,  or 
the  9itu9  of  his  property,  may  be  ess.ential  to  a  proper  determi- 
nation of  the  subject. 

All  which  the  generality  of  the  question  propounded  admits 
of,  is  to  lay  down  premises  of  decision,  and  to  indicate  certain 
of  the  lines  of  inquiry,  comprehended  within  the  scope  of  that 
general  question. 

The  District  of  Columbia  consisted  originally  of  distinct  and 
separate  cessions  from  the  States  of  Virginia  and  Maryland,-^ 
and,  by  the  provisions  of  the  act  of  Congress  of  February  27th, 
1801,  the  existing  laws  of  Virginia  were  to  continue  in  force 
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in  that  part  of  the  District  ceded  by  Virginia,  and  the  laws  of 
Maryland  in  the  part  ceded  by  Maryland. 

But  on  the  9th  of  July,  1846,  all  that  part  of  the  District 
which  came  from  the  State  of  Virginia  was  retroceded  to  that 
State ;  and  all  which  remains  therefore,  that  is,  the  whole  Dis- 
trict as  now  constituted,  depends  on  the  laws  of  the  State  of 
Maryland,  subject  to  be  modified  by  any  act  of  the  Congress  of 
the  United  States. 

It  will  be  assumed  that  the  matter  of  the  inquiry  is  the  law 
of  the  actual  District,  and  so  referable  in  the  first  instance  to 
the  laws  of  the  State  of  Maryland. 

By  a  statute  of  that  State,  enacted  on  the  20th  of  January, 
1798,  not  repealed  by  any  act  of  Congress,  and  still  in  force  in 
the  District  of  Columbia,  (see  the  case  of  Ennis  v.  Smith, 
Howard's  R.  vol.  xiv,  p.  400,)  it  is  provided  that  all  devises  of 
lands  must  be  in  writing,  and  signed  by  the  party  so  devising 
the  same,  or  by  some  other  person  in  his  presence  and  by  his 
express  directions,  and  shall  be  attested  and  subscribed,  in  the 
presence  of  the  said  devisor,  by  three  or  four  credible  wit- 
nesses ;  or  else  they  shall  be  utterly  void  and  of  none  effect. 
(See  Kelty's  Statutes  of  Maryland,  vol.  ii,  1798,  ch.  101,  no. 
3,  4 ;  Dorsey's  Statutes  of  Maryland,  vol.  i,  p.  371.) 

But  this  provision  of  the  statute  does  not  apply  to  a  testa- 
ment of  merely  personal  property ;  and  it  is,  therefore,  well 
settled,  by  numerous  adjudications  of  the  legal  authorities 
of  the  State  of  Maryland,  that  a  testament,  which  is  good  and 
sufficient  in  other  respects,  although  it  be  not  attested  by  three 
or  more  witnesses,  and  therefore  not  effectual  to  pass  real  estate, 
is  yet  valid  to  all  intents  as  a  will  of  personal  property.  (See 
Belt  V.  Belt,  Harris  &  McHenry's  Reports,  vol.  i,  p.  409; 
Visiters  of  the  Free  School  v.  Bruce,  ibid.  p.  509 ;  Tilghman  v. 
Stewart,  Harris  &  Johnson's  Reports,  vol.  iv,  p.  156 ;  Brown 
V.  Tilden,  Harris  &  Johnson's  Reports,  vol.  v,  p.  371 ;  Mason 
V.  Harrison,  ibid.  p.  480 ;  Wareham  v.  Sell,  Gill  &  Johnson's 
Rep.  vol.  ix,  p.  98.) 

In  further  explanation,  it  needs  to  be  observed,  that,  by  the 
general  rules  of  law  as  received  in  this  country,  the  validity  of 
a  devise  of  real  estate  is  determined  by  the  law  of  the  locus  ret 
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9itie ;  while  a  testament  of  personal  property  is  regulated  by 
the  domicil  of  the  testator.  (Story's  Conflict  of  Laws,  s.  464.) 
Indeed,  this  doctrine  may  almost  be  considered  as  belonging  to 
the  ju%  gentium.  (See  Ennis  v.  Smith,  Howard's  Reports,  vol. 
xiv,  p.  400 ;  Foelix,  Droit  Inter.  Priv^,  p.  161.) 

Of  course^  what  has  been  said  herein  of  the  laws  of  the  Dis- 
trict of  Columbia,  as  to  a  devise  of  real  estate,  is  intended  of 
lands  situated  in  the  District ;  and  as  to  personal  property  of 
a  testator  lawfully  domiciled  in  the  District. 

If,  therefore,  the  question  be  of  a  devise  by  will  of  real  estate 
in  the  District  of  Columbia,  such  testament  is  not  valid,  unless 
it  be  duly  attested  according  to  the  requisitions  of  the  State  of 
Maryland. 

If,  on  the  other  hand,  the  question  be  of  personal  property, 
wherever  situated,  then  the  will  is  valid  in  the  District,  pro- 
vided the  testator  had  his  domicil  here ;  otherwise,  the  legal 
effect  of  the  writing  depends  on  the  law  of  the  testator's  domi- 
cil, and,  if  valid  there,  it  is  entitled  to  ancillary  probate  in  the 
District  of  Columbia.     (Story's  Conflict  of  Laws,  s.  467-471.) 

Concerning  the  secondary  questions  which  may  by  possibility 
be  involved  in  the  main  question, — as  for  instance,  what  legal 
relation  a  writing,  purporting  to  be  a  testament,  may  have  to 
a  previous  testament,  and  whether  to  have  operated  by  way  of 
codicil  or  of  revocation, — nothing  will  be  said,  because  the  con- 
sideration of  those  matters  would  reqxdre  knowledge  of  many 
facts  not  presented  by  the  communication  of  Mr.  Stoeckl. 

I  have  the  honor  to  be,  very  respectfully, 

C.  CUSHING. 

Hon.  Wm.  L.  Makoy, 

Secretary  of  State. 


Vol.  VII.- 
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ACTIONS  BY  THE  UNITED  STATES. 

Generally,  actions  in  behalf  of  the  OoTerament  are  brought  in  the  name  of 

the  United  States,  not  of  any  public  officer. 
The  form  of  procedure  in  the  District  Courts  of  the  United  States  is  that  of  the 

respective  State,  subject  to  discretional  change  on  the  part  of  the  courts  of 

the  United  States. 

Attorney  General's  Office, 

February  6,  1855. 
Sir  :  Tour  communication  of  the  9th  ultimo,  enclosing  the 
copy  of  a  letter  from  the  C<)mmissioner  of  Indian  Affairs,  pre- 
sents the  following  questions  for  consideration : 

1.  In  case  of  its  being  necessary,  in  the  business  of  any  of 
the  Indian  Superintendencies,  to  sue  out  a  writ  of  replevin  to 
obtain  possession  of  property  believed  to  belong  to  the  United 
States,  is  the  suit  to  be  brought  in  the  name  of  the  Superin- 
tendent or  of  the  United  States? 

Undoubtedly,  in  the  name  of  the  United  States.  As  the 
general  rule,  all  suits  in  behalf  of  the  United  States  are  to  be 
in  the  name  of  t]^e  United  States.  Congress  may,  if  it  choose, 
make  provision  for  such  suits  to  be  brought  in  the  name  of  a 
public  officer.  Thus,  it  is  enacted  that  all  suits  for  the  recovery 
of  debts  or  balances  due  the  Oeneral  Post  Office  shall  be  insti- 
tuted "  in  the  name  of  the  Postmaster  General  of  the  United 
States." .  (iv  Stat,  at  Large,  p.  112.)  But  except  in  such  ex- 
ceptional cases,  in  which  express  provision  to  the  contrary  is 
made  by  statute,  the  suits  of  the  United  States  must  be  brought 
in  their  name.  And  there  is  no  act,  which  makes  any  such 
special  provision  to  take  the  present  case  out  of  the  general 
rule. 

2.  Would  not  the  form  of  the  action  and  all  the  proceedings 
be  governed  by  the  laws  of  the  State  in  which  the  suit  may  be 
instituted  ? 

The  process  acts  of  September  29th,  1789,  (i  Stat,  at  Large, 
p.  93,)  of  May  8th,  1792,  (i  Stat,  at  Large,  p.  275,)  and  of 
May  19th,  1828,  (iv  Stat,  at  Large,  p.  278,)— all  contemplate, 
that  the  forms  and  modes  of  proceeding  of  the  courts  of  the 
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United  States  in  the  several  States  shall  be  the  same  as  those 
of  the  courts  of  the  State,  where  the  particular  proceeding 
takes  place.  • 

The  process  act  of  1828,  however,  establishes  as  the  rule  that 
the  forms  of  mesne  process  and  of  proceeding  in  suits  in  courts 
of  the  United  States,  at  common  law,  shall  be  the  same  in  each 
of  the  original  States,  ^'  as  are  now  used  in  the  highest  court 
of  original  and  general  jurisdiction  of  the  same,  subject  to  such 
alterations  and  additions  as  the  said  courts  of  the  United  States, 
respectively,  shall  in  their  discretion  deem  expedient."  The 
effect  of  this  language  of  the  act  is  understood  to  be,  to  adopt 
in  the  practice  of  the  courts  of  the  United  States,  the  practice 
of  those  of  the  given  State,  as  it  was  at  the  time  when  the  law 
was  enacted, — subject,  of  course,  to  a  discretional  change  on 
the  part  of  the  courts  of  the  United  states. 

3.  Is  not  a  replevin  bond  required  generally,  as  in  cases  of 
corporations  and  individuals  ? 

There  is  no  act  of  Congress  to  determine  this  point ;  and,  of 
course,  it  must  depend  upon  the  law  or  practice  of  the  State  in 
which  the  suit  may  be  instituted. 

I  am  not  able  to  answer  the  last  two  questions  any  more  ex- 
plicitly ;  because  it  does  not  appear  by  the  case  stated  in  what 
part  of  the  United  States  it  is  proposed  to  bring  the  suit  spoken 
of  by  the  Commissioner  of  Indian  Affairs. 
I  have  the  honor  to  be,  very  respectfully, 

C.  CUSHING. 

Hon.  R.  McClelland, 

Secretary  of  Interior. 


EXTRADITION  OF  FUGITIVES  FROM  SERVICE. 

A  person,  haTing  been  indicted  and  conTicted  on  trial  before  the  District 
Coort  of  the  United  States  for  the  State  of  Wisconsin,  for  the  forcible  rescue 
of  a  fa^^tive  fh>m  serrice  in  another  State,  who  had  been  arrested  by  due 
prooesB  preparatory  to  extradition;  and  he  having,  after  conviction,  been 
released  by  the  Supreme  Court  of  the  State  on  habetu  corpus : — 

Held,  that  the  action  of  the  tribunals  of  the  State  was  unlawful,  and  should  be 
brought  for  review,  by  writ  of  error,  before  the  Supreme  Court  of  the  United 
States. 
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Attorney  General's  Office, 

February  23,  1855. 

Sir  :  I  return  herewith  the  letter  of  Mr.  Sharpstein,  District 
Attorney  of  the  United  States  for  Wisconsin,  with  its  conclu- 
sions referred  to  me  by  your  note  of  this  instant,  and  transmit 
at  the  same  time  other  papers,  appertaining  to  the  same  subject- 
matter. 

The  opinion  of  the  Supreme  Court  of  Wisconsin,  which  is 
among  these  papers,  reviews  and  in  eflfect  reverses  the  judg- 
ment of  the  District  Court  of  the  United  States  of  Wisconsin, 
in  the  case  of  one  Booth,  tried  before,  and  sentenced  by,  the 
latter  under  indictment  for  violation  of  the  provisions  of  an 
act  of  Congress. 

The  due  administration  of  justice,  it  seems  to  me,  requires 
that  these  proceedings  of  the  Supreme  Court  of  the  State  of 
Wisconsin  should  be  considered  by  the  Supreme  Court  of  the 
United  States,  in  order  that  the  questions  involved  may  be  de- 
termined by  the  highest  judicial  authority  known  to  the  Consti- 
tution. 

You  are  therefore  advised  and  requested  to  obtain,  by  allow- 
ance of  the  Chief  Justice,  a  writ  of  error  from  the  Supreme 
Court  of  the  United  States  to  that  of  the  State  of  Wisconsin, 
to  bring  up  this  case  for  review  under  the  25th  section  of  the 
act  of  September  24th,  1789,  the  writ  to  issue  in  the  name 
of  the  United  States  as  plaintiff,  and  of  said  Booth  as  de- 
fendant. 

When  the  writ  of  error  shall  have  been  allowed,  please  to 

return  to  this  office  the  opinions  and  other  papers,  which  may 

be  useful  in  the  preparation  of  the  case  for  argument  in  the 

Supreme  Court. 

I  am,  very  respectfully, 

C.  CUSHING. 
F.  B.  Streeter,  Esq., 

Solicitor  of  the  Treasury. 
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DISTRICT  ATTORNEYS. 

A  district  attorney  may  lawfully  receive  special  compensation  foe  extra-official 
senrices  in  the  pursuit  and  collection  of  public  funds  embezzled  by  a  deputy 
postmaster. 

Attorney  General's  Office, 

February  23,  1865. 

Sir:  Tour  communication  of  the  21st  instant  presents  the 
question  whether,  for  certain  services  performed  by  Mr.  Garvin, 
the  District  Attorney  of  the  United  States  for  the  Northern 
District  of  New  York,  compensation  may  be  paid  him,  irre- 
spective of  the  provisions  of  the  act  of  February  26th,  1853, 
for  the  regulation  of  fees  and  costs  in  the  Circuit  and  District 
Courts  of  the  United  States. 

It  appears  from  the  contents  of  your  communication,  and  the 
explanations  of  Mr.  Garvin  on  file,  that,  by  personal  diligence 
and  eiTorts,  not  by  collection  upon  suit,  he,  acting  under  your 
authority,  obtained  payment  of  a  considerable  sum  of  public 
money  due  from  the  late  Deputy  Postmaster  of  Troy. 

In  construction  of  the  laws  as  they  stood  prior  to  1853,  it 
was  repeatedly  ruled  that  services  of  this  nature,  performed  by 
a  district  attorney,  are  extra-o£Scial,  and  entitle  him  to  com- 
pensation, the  same  as  if  they  had  been  performed  at  the  request 
of  the  Post  OflSce  Department  by  any  other  citizen  of  the  United 
States.  (See  Mr.  Attorney  General  Johnson's  Opinion  of  No- 
vember ISth,  1849 ;  and  that  of  Mr.  Attorney  General  Butler 
of  March  7th,  1836.) 

I  do  not  perceive  anything  in  the  act  of  1853  to  change  the 
rule  in  this  respect. 

In  my  opinion,  therefore,  Mr.  Garvin  is  lawfully  entitled  to 
receive  from  you  such  compensation  in  the  premises  as  you  may 
think  reasonable,  the  amount  being  a  matter  as  to  which  there 
is  of  course  no  occasion  for  me  to  speak,  that  question  resting, 
in  every  case,  wholly  in  the  discretion  of  the  Head  of  Depart- 
ment, by  whom  any  services  of  this  class  may  have  been 
required. 

I  have  the  honor  to  be,  very  respectfully, 

0.  GUSHING. 

Hon.  James  Campbell, 

PoftmaBter  General. 
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IMPROVEMENTS  UNDER  THE  CHEROKEE  TREATT. 

A  professed  award,  for  the  value  of  an  improvement  under  the  provisions  of 
the  Cherokee  treaty  of  1835,  which  was  made  by  the  Commissioners  in 
blank  as  to  the  sum,  cannot  be  paid  as  an  award  in  virtue  of  the  act  of 
July  81  St,  1834,  making  appropriations  for  the  execution  of  that  treaty. 

Attorney  General's  Office, 

February  2&,  1855. 

Sir  :  Tour  communication  of  the  6th  of  September  last  pre- 
Bents  a  question  as  to  the  legal  effect  of  a  provision  of  an  act 
of  Congress  of  the  31st  of  July,  1854,  in  its  relation  to  the  case 
of  Ann  Hyatt. 

The  provision  referred  to  is  in  the  following  words : 

"  That  to  enable  tte  Secretary  of  the  Interior  to  settle  and 
pay  the  awards  of  commissioners  on  file  for  reservations,  pre- 
emptions, and  for  rents  and  improvements,  under  the  12th,  13th, 
and  16th  articles  of  the  Cherokee  treaty  of  29th  December, 
1835,  in  pursuance  of  the  stipulations  of  the  third  article  of  the 
treaty  of  August  6th,  1846,  the  sum  heretofore  appropriated 
for  those  purposes,  and  carried  to  the  surplus  fund,  is  hereby 
appropriated."     (x  Stat,  at  Large,  p.  333.) 

By  the  ninth  article  of  the  Cherokee  treaty  of  December 
29th,  1835,  the  United  States  agreed  to  appoint  suitable  agents, 
to  make  *^  a  just  and  fair  valuation  of  all  such  improvements  as 
were  then  in  possession  of  the  Cherokees,  as  added  any  value 
to  the  lands"  ceded  to  the  United  States,  (vii  Stat,  at  Large, 
p.  482.) 

Under  this  article  of  the  treaty,  Messrs.  Eaton  and  Stubley 
were  appointed  commissioners,  and  they  made  awards  in  favor 
of  various  persons,  including  Ann  Hyatt;  but,  in  her  case, 
left  the  amount  in  blank.  Appropriations  were  made  and  duly 
expended  for  the  payment  of  such  awards,  that  of  Ann  Hyatt 
remaining  unpaid ;  and  the  balance  of  appropriation  unexpended 
was,  in  due  time,  carried  to  the  surplus  fund  of  the  Treasury,  as 
indicated  by  the  above  cited  act  of  reappropriation ;  and  the 
inquiry  now  is,  whether,  out  of  that  fund,  you  may  discharge 
the  claim  of  Ann  Hyatt. 
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Although  it  maj  be  admitted  that  the  United  States  are 
under  obligation  to  cause  improvements  to  be  valued  in  execution 
of  the  treaty,  and  to  be  paid  for ;  still,  that  obligation,  of  itself, 
confers  on  the  Secretary  of  the  Interior  no  power  to  appoint 
new  commissioners  or  other  agents,  to  make  such  valuations  in 
cases  where  they  were  pretermitted  by  the  previous  commis- 
sioners. The  language  of  the  act  of  1854  plainly  excludes  the 
idea  of  your  possessing  such  authority.  You  are  authorized 
"  to  settle  and  pay  the  awards  of  the  commissioners  on  file," — 
that  is  a  limited  power.  You  can  "settle,'*  that  is  to  say, — 
cause  account  to  be  stated  as  on  awards  in  the  usual  manner, 
and  then  "pay"  such  awards  as  are  "on  file:"  which  assumes 
an  award  made  and  an  amount  ascertained,  not  an  award  to  be 
made,  and  an  amount  to  be  ascertained.  Such,  it  seems  to  me, 
is  the  limit  of  your  power  to  draw  on  this  reappropriation. 

In  my  opinion,  therefore,  the  award  to  Ann  Hyatt,  being  in 
blank,  and,  in  order  to  possess  validity,  requiring  a  valuation, 
cannot  be  paid  by  you  out  of  the  appropriation  made  by  this 
act  of  Congress. 

I  should  have  replied  to  your  communication  at  an  earlier 
date,  but  for  the  fact  that  the  Senate  of  the  United  States,  by 
resolution  of  inquiry  of  the  4th  of  August,  1854,  referred  to  me 
a  series  of  questions,  arising  under  the  above-mentioned  Chero- 
kee treaties,  which  questions  might,  by  possibility,  have  com- 
prehended the  case  of  Ann  Hyatt.  That  general  inquiry  having 
been  disposed  of,  there  no  longer  remains  any  obstacle  to  the 
conclusion  of  the  particular  case  before  me. 

I  have  the  honor  to  be,  very  respectfully, 

C.  GUSHING. 

Hon.  Robert  McClelland, 

Secretary  of  the  Interior. 
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ROaATORY  COMMISSIONS. 

Prior  to  the  enactment  of  the  act  of  March  2d,  1855,  no  law  existed  for  the 
execution  of  foreign  rogatory  commissions  to  take  testimony  in  the  United 
States. 

Attorney  General's  Office, 

February  28,  1855. ' 

Sir  :  I  had  the  honor,  on  the  4th  of  February  last,  to  receive 
your  letter  of  that  date,  covering  a  communication  of  the 
Comte  de  Sartiges,  Minister  of  France  in  the  United  States, 
desiring  the  aid  of  this  Government  in  the  execution  of  a  roga- 
tory commission,  issued  by  one  of  the  tribunals  of  France,  in 
order  to  obtain,  for  the  purposes  of  a  suit  pending  before  said 
tribunal,  the  deposition  of  one  Giberton,  said  to  be  commorant 
in  the  State  of  New  York. 

This  application  brought  to  my  attention  a  defect,  which  at 
present  exists,  as  well  in  the  laws  of  the  United  States  as  of  the 
several  States,  and  the  existence  of  which  has  prevented  an 
earlier  satisfactory  reply  on  my  part  to  the  communication  of 
the  Comte  de  Sartiges. 

Rogatory  commissions  to  this  effect  are,  from  time  to  time, 
addressed  by  courts  in  the  United  States  to  the  courts  of  other 
countries,  where,  in  most  cases  (but  not  in  all),  they  have 
received  their  duo  execution. 

On  the  other  hand,  like  rogatory  commissions  from  abroad 
have  been  addressed  repeatedly  to  the  proper  authorities  in  the 
United  States  and  been  executed  by  them  voluntarily,  there 
being  in  the  laws  of  the  country  nothing  to  forbid  this,  and  the 
execution  of  such  commissions  being  a  proper  act  of  national 
comity. 

In  some  of  the  States  limited  provision  exists  by  statute  for 
the  execution  of  such  commissions ;  but  there  is  no  provision 
therefor  in  any  law  of  the  United  States. 

The  very  case  presented  by  M.  de  Sartiges  has  been  before 
the  courts  as  well  of  the  United  States  as  of  the  State  of  New 
York ;  which  have  concurred  in  the  conclusion  that  any  magis- 
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trate  might  lawfully  execute  the  present  commission,  provided 
the  party,  whose  deposition  is  desired,  should  voluntarily  appear 
to  certify  and  depose;  but  that  no  lawful  authority  exists  to 
compel  him  to  appear  for  that  purpose. 

I  felt  greatly  chagrined  on  satisfying  myself  that  sucH  is  the 
state  of  the  law ;  not  only  because  of  the  impossibility  thus  aris- 
ing to  comply  at  once  with  the  reasonable  and  proper  wish  of 
M.  de  Sartiges  in  the  premises,  repeatedly  expressed  by  him  to 
myself  as  well  as  to  you,  but  also  because  the  execution  of  simi- 
lar commissions  heretofore  in  France,  at  the  instance  of  our 
courts,  gave  to  her  a  special  right  to  the  exercise  of  corres- 
pondent international  comity  on  the  part  of  the  United  States. 

In  this  state  of  things,  two  remedies  present  themselves,  one, 
that  of  a  treaty  on  the  subject,  and  the  other,  the  enactment  of 
a  suflScient  law  by  Congress. 

Of  these  common  methods  of  reaching  the  desired  end,  one, 
a  treaty,  would  involve  more  probable  delay  in  the  given  case, 
and,  although  it  would  constitute  an  arrangement  of  the  gene- 
ral question  so  far  as  regards  France,  yet  it  would  avail  nothing 
as  to  other  countries,  with  each  of  which  it  would  be  necessary 
to  make  separate  treaty  stipulations  for  the  mutual  execution 
of  commissions  of  this  class.  Besides  which,  it  seemed  to  me 
better  in  all  respects  for  the  United  States  to  proifer  at  once, 
of  their  own  accord,  to  all  foreign  nations,  due  facilities  of  this 
nature  in  the  administration  of  that  public  justice,  which  is  not 
of  one  country  only,  but  should  be  the  universal  attribute  and 
bond  of  association  of  all  the  civilized  nations  of  the  earth. 

I  have  sought,  therefore,  to  secure  a  prompt,  general,  and 
complete  remedy  for  the  present  defect  in  our  law,  by  means 
of  an  act  of  Congress ;  and  have  the  pleasure  to  announce  that 
the  two  Houses,  recognising  the  propriety  of  suggestions  made 
on  the  subject,  have  passed  a  bill,  which  provides  that,  where 
letters  rogatory  shall  have  been  addressed  from  any  court  of  a 
foreign  country  to  any  Circuit  Court  of  the  United  States,  and 
a  United  States  commissioner  designated  by  said  Circuit  Court, 
to  take  the  examination  of  witnesses  in  said  letters  mentioned, 
said  commissioner  shall  be  empowered  to  compel  the  witnesses 
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to  appear  and  depose  in  the  same  manner  as  to  appear  and 
testify  in  court. 

I  take  it  for  granted  that  this  bill  will  become  a  law  before 
the  close  of  the  present  week,  and  thus  afford  the  means,  which 
hitherto  have  h6t  existed,  of  executing  the  commission  trans* 
mitted  to  the  Comte  de  Sartiges  by  his  Government. 
I  am,  very  respectfully, 

C.  GUSHING. 
Hon.  Wm.  L.  Marcy, 

Secretary  of  State. 


COMMENCEMENT  OF  EFFECT  OF  A  STATUTE. 

The  Act  of  Congress  of  March  8d,  1855,  entitled  **  An  act  further  to  amend 
the  act  entitled  *  An  act  to  reduce  and  modify  the  rates  of  postage  in  the 
United  States,  and  for  other  purposes/  "  takes  effect  at  the  commencement 
of  the  next  fiscal  quarter  generally,  but  not  until  January  in  regard  to  the 
particular  of  requiring  postmasters  to  place  stamps  on  prepaid  letters. 

Attorney  General's  Office, 

March  8,  1855. 

Sir  :  I  have  duly  considered  your  letter  of  the  7th  instant, 
presenting  inquiry  as  to  the  construction  of  an  act  of  Congress 
of  the  8d  instant,  entitled  *^An  act  further  to  amend  the  act 
entitled  *  An  act  to  reduce  and  modify  the  rates  of  postage  in 
the  United  States,  and  for  other  purposes.'  " 

That  act  contains  three  sections,  and,  among  other  things, 
defines  the  rates  of  postage,  requires  all  letter  to  be  prepaid, 
provides  for  the  registration  of  letters  when  required  by  the 
writer,  and  makes  the  sale  of  postage  stamps  at  a  rate  beyond 
its  face  a  misdemeanor. 

In  the  Bccond  section,  interposed  in  the  midst  of  substantive 
provisions  of  the  bill,  are  the  following  words: 

'^  This  act  to  take  effect  and  be  in  force  from  and  after  the 
commencement  of  the  next  fiscal  quarter  after  its  passage."  ; 

Notwithstanding  that  these  words  are  wholly  out  of  place,  j 

yet  they  cannot  be  overlooked,  and  must,  of  necessity,  be  con-  * 
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Btrued  as  prescribing  the  time  at  which  the  act  as  such,  and  in 
the  whole,  is  to  go  into  operation. 

In  the  first  section  are  the  following  clauses : 

^'  And  upon  all  letters  passing  through  or  in  the  mail  of  the 
United  States,  excepting  such  as  are  to  or  from  a  foreign 
country,  the  postages  above  specified  shall  be  prepaid,  except 
upon  letters  and  packages  addressed  to  officers  of  the  Govern- 
ment on  official  business,  which  shall  be  so  marked  on  the  enve- 
lope. And  from  and  after  the  first  day  of  January,  eighteen 
hundred  and  fifty-six,  the  Postmaster  General  may  require 
postmasters  to  place  postage  stamps  upon  all  prepaid  letters 
upon  which  such  stamps  may  not  have  been  placed  by  the 
writers." 

Here  is  a  time  of  commencement  for  the  authority  of  the 
Postmaster  General  to  require  postmasters  themselves  to  place 
stamps  on  letters  which  the  writers  have  prepaid,  not  with 
stamps,  but  with  cash,  different  from  the  time  prescribed  for 
the  general  effect  of  the  law. 

It  is  quite  probable  that  if  Congress  had  applied  a  continuous 
and  systematic  thought  to  the  enactment  of  this  law,  it  would 
have  made  no  distinction  between  the  commencement  of  opera- 
'  tion  for  all  the  parts.  But  such  distinction  is  made ;  and  there 
is  no  incompatibility  between  the  several  enactments  in  this 
respect.  Each  may  stand  with  perfect  sense  of  its  own,  and 
intelligible  relation  to  the  rest  of  the  act.  Suppose,  for  instance, 
that  the  clause  quoted  from  the  second  section  were  not  in  it ; 
then  the  act  would  go  into  effect  immediately  on  its  passage, 
with  exception  of  the  provision  as  to  the  duty  of  postmasters  to 
affix  postage  stamps  to  letters  in  certain  cases.  That  same 
exception  is  equally  consistent  with  the  hypothesis  of  the  act 
going  into  effect  as  a  general  whole  at  some  day  future,  whether 
this  future  commencement  of  operation  be  under  a  general  law, 
as  provided  in  some  governments,  or  by  provision  of  the  par- 
ticular act,  as  in  the  present  instance. 

In  my  opinion,  therefore,  the  act  goes  into  operation  at  the 
commencement  of  the  next  fiscal  quarter  in  everything  but  one, 
namely,  the  particular  duty  imposed  on  postmasters  as  above 
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described,  and,  in  that  case,  it  takes  effect  from  and  after  the 
first  of  next  January. 

I  am,  very  respectfully 

C.  GUSHING. 
Hon.  James  Campbell, 

PoBtmaster  Q-eneraL 


LEGAL  BEPRESENTATIVES. 

The  words  "  legal  representatiyes*'  in  a  statute  generally  intend  executors  and 
administrators,  but  may,  according  to  the  context.and  subject-matter,  intend 
heirs  at  law. 

Attorney  General's  Office, 

March  9,  1855. 

Sir  :  Your  letter  of  the  23d  of  January  presents  a  question 
as  to  the  true  construction  and  execution  of  a  private  act  of  the 
first  session  of  the  last  Congress,  entitled  '^  An  act  for  the  relief 
of  William  Senna  Factor." 

This  act  in  substance  directs  the  sum  of  92000  to  be  paid  to 
William  S.  Factor,  as  indemnity  in  full  for  property  of  "  Rose  • 
Factor  destroyed  or  taken  for  public  use  by  order  of  officers  of 
the  Army  of  the  United  States  in  the  course  of  the  war  with 
the  Seminoles.  Provided,  that  the  Secretary  of  the  Interior 
shall  first  be  satisfied  that  said  William  S.  Factor  is  the  legal 
representative  of  Rose  Factor,  deceased." 

Congress  manifestly  intended  the  payment  of  indemnity  as 
to  Rose  Factor.  Hers  jvas  the  injury,  and  hers  the  loss.  It 
also  knew  that  she  was  deceased ;  for  she  is  thus  described  in 
the  act.  What  is  intended  was  to  make  just  disposition  of  a 
debt  due  from  the  Government  to  Rose  Factor.  Therefore, 
whilst  in  the  first  instance  directing  the  payment  to  be  made 
to  William  S.  Factor,  it  afterwards  proceeded  on  reflection  to 
make  this  payment  subject  to  the  condition  of  its  being  ascer- 
tained that  he  is  the  legal  representative  of  Rose  Factor.  The 
act  is  therefore  to  be  construed  precisely  as  if  William  S.  Factor 
were  not  mentioned  by  name,  and  as  if  it  had  provided  directly 
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and  simply  for  the  payment  of  02000  to  the  legal  representa- 
tive or  representatives  of  Rose  Factor. 

This  phrase,  "legal  representatives,"  when  employed  to  de- 
fine the  destination  of  property,  is  of  uncertain  signification, 
and  may  import  either  the  executor  of  a  party  or  his  heirs  at 
law,  according  to  the  particular  facts  of  the  case,  the  subject- 
matter,  and  the  general  context  and  tenor  of  the  instrument. 

"Legal  representatives,'  in  its  ordinary  use,  is  undoubtedly 
synonymous  with  "executors  and  administrators."  (See  Price 
17.  Stranger,  vi  Madd.  167,  per  Sir  John  Leach.)  But  this 
ordinary  sense  of  the  expression  may  be  controlled  by  a  difier- 
ent  intention  appearing  upon  the  whole  instrument ;  and  has  in 
many  cases  been  held  to  mean  next  of  kin,  heirs  at  law,  or  de- 
scendants. (See  Baines  v.  Otley,  i  M.  &  K.  p.  465,  per  Sir  J. 
Leach ; — and  Robinson  v.  Smith,  vi  Sim.  47 ;  Walter  v.  Makin, 
vi  Sim.  148 ;  and  Sty th  v.  Monro,  vi  Sim.  49 ;  all  per  Sir  J. 
Shadwell.) 

These  examples,  it  is  true,  are  of  the  construction  of  wills, 
in  which  the  intention  of  the  testator  is  to  be  sought ;  but  so, 
in  such  an  act  as  this,  are  we  to  seek  for  the  intention  of 
Congress. 

It  appears,  in  point  of  fact,  although  it  is  not  so  stated  in 
the  act,  that  William  S.  Factor  claims  as  the  son,  that  is,  pro 
tanto,  the  heir  at  law,  of  Rose  Factor. 

It  further  appears  that  Rose  Factor  left  "  a  daughter  with 
several  grandchildren ;" — ^which  it  is  presumed  means  "  a  daugh- 
ter with  several  children,  not  a  daughter  and  grandchildren  of 
that  daughter,  nor  grandchildren  by  some  child  other  than  that 
daughter,  or  William  Senna.  That  is  to  say :  at  the  time  of 
the  death  of  Rose  Factor,  her  next  of  kin,  descendants,  and 
heirs  at  law,  were  a  son  and  a  daughter,  that  son  being  William 
S.  Factor. 

Under  these  circumstances,  having  already  paid  half  of  the 
J2000  to  William  S.  Factor,  you  inquire  whether  you  may 
rightfully  retain  the  other  half,  until  satisfied  of  the  non-exist- 
ence of  any  other  child,  or  legal  representative  by  descent,  of 
Rose  Factor? 

In  my  opinion  you  may.     I  think  the  act  is  susceptible  of, 
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and  may  lawfully  receive,  the  construction  which  you  have  placed 
iipon  it,  of  intending  to  provide  for  the  legal  representatives  of 
Rose  Factor  by  right  of  inheritance. 

If  it  be  otherwise,  however,  and  this  be  not  the  true  con- 
struction of  the  act,  at  any  rate  William  S.  Factor  has  no 
cause  to  complain  of  such  construction ;  for  the  alternative  is 
to  make  payment  only  to  the  executor  of  Rose  Factor,  or  her 
duly  appointed  administrator ;  in  which  case  William  S.  Factor 
might  have  been  excluded  wholly,  and  can  have  no  claim  now, 
save  by  presenting  himself  as  executor  of  Rose  Factor,  or 
administrator  with  will  annexed,  or  proving  that  she  died  intes- 
tate, and  obtaining  administration  as  for  intestacy:  in  which 
case,  he  will  have  to  account,  according  to  law,  for  the  whole 
sum  appropriated  by  the  act,  not  only  to  his  co-heir,  but  also  to 
the  creditors  of  Rose  Factor. 

It  may  prove  convenient,  perhaps,  in  the  end,  to  fall  back 
on  this  construction  of  the  act ;  because  it  aiTords  the  readiest 
means  of  relieving  the  Government  of  all  responsibility  in  the 
premises. 

I  am,  very  respectfully, 

C.  GUSHING. 

Hon.  Robert  McClelland, 

Secretary  of  the  Interior. 


SURETIES  ON  A  MARSHAL'S  BOND. 

The  President  has  no  authority  to  release  the  sureties  on  a  bond  given  to  the 
United  States  by  a  marshal  for  the  faithful  discharge  of  the  duties  of  his 
office. 

Attorney  General's  Office, 

March  12,  1855. 
Sir  :  I  duly  received  your  letter  of  the  3d  ultimo  enclosing 
the  application  made  by  Messrs.  Cleveland,  Brown,  and  Bates, 
through  the  Hon.  E.  S.  Dargan,  to  be  released  from  their  obli- 
gations to  the  United  States,  as  co-sureties  with  James  D.  God* 
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bold,  on  the  bond  of  Cade  M.  Godbold,  as  Marshal  of  the  United 
States  for  the  Southern  and  Middle  Districts  of  Alabama. 

My  first  impression  regarding  this  application,  was  communi- 
cated to  you  some  time  since,  to  the  effect,  that  no  power  exists 
in  the  Executive  to  discharge  the  sureties  in  such  a  case.  The 
earnest  desire  which  you  repeatedly  expressed,  both  orally  and 
in  writing,  on  the  subject,  has  induced  a  more  careful  considera- 
tion, the  result  of  which  is  confirmatory  of  my  previous  impres- 
sions. 

In  some  of  the  States,  provision  exists  for  the  release  or  ex- 
change of  sureties  on  official  bonds,  but  no  such  provision  is 
found  in  the  statutes  of  the  United  States. 

Applications  of  this  nature  have  been  presented  to  the  Go- 
vernment in  many  instances,  but  have  been  refused  uniformly, 
as  well  on  the  ground  of  want  of  power  to  grant  them,  as  of 
the  confusion  and  embarrassment  which  the  practice  would  pro- 
duce in  the  settlement  of  the  accounts  of  the  receiving  and  dis- 
bursing officers  of  the  United  States. 

In  some  cases  cumulative  bail  has  been  required,  but  without 
discharge  of  the  pre-existing  suretyship.  The  object  has  been 
accomplished  in  such  cases  only  by  means  of  the  authority  of 
the  President  to  remove  the  party  in  case  he  should  refuse  to 
furnish  the  additional  bail  required  by  the  Government. 

In  the  present  case,  no  question  is  presented  as  to  the  integ- 
rity of  the  Marshal  or  the  sufficiency  of  his  bond.  He,  indeed, 
voluntarily  offers  to  give  a  substitute  bond  if  required,  but  the 
acceptance  of  that  offer,  so  as  to  affect  any  past  time,  is  forbid- 
den by  the  considerations  of  public  policy  above  intimated  and 
by  the  practice  of  the  Government. 

I  have  the  honor  to  be,  very  respectfully, 

C.  GUSHING. 

Hon.  P.  Philips, 

SotMe  of  jRepresentatives. 
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LIABILITY  FOR  ADVANCES  TO  PATENT  OFFICE. 

The  Patent  Office  made  a  deposit  with  S.  W.  C,  bankers  in  Washington,  snb* 
ject  to  the  draft  of  D.  J.  B.,  an  agent  of  the  office  in  London,  upon  the  cer^ 
tificate  of  which  B.  B.  C,  bankers  in  London,  advanced  money  to  D.  J.  B., 
after  which,  and  before  repayment  of  the  advances  made  by  B.  B.  C,  S.  W. 
C.  suspended  payment : — 

Held,  that  the  Patent  Office  most  indemnify  B.  B.  C. 

Attorney  General's  Office^ 

March  13,  1855. 
Sir:    Tour  communication  of  the  30th  of  December  last 
states  that  the  Patent  OfiSce  placed  $10,000  in  the  hands  of 
Selden,  Withers  &  Co.,  and  received  from  them  a  letter  in  these 
words  and  figures : 

"  Washington,  Aug.  26,  1854. 
"  Messrs.  Baring,  Brothers  &  Co.,  London. 

"  Gent. :  We  have  the  pleasure  to  establish  a  credit  for  the 
sum  of  nine  thousand  seven  hundred  dollars  (9700),  in  favor  of 
Daniel  Jay  Browne,  whose  drafts  on  us  to  that  extent,  through 
you,  payable  at  sight,  shall,  on  presentation,  meet  due  honor. 

''This  credit  to  cease  after  the  expiration  of  four  months 
from  this  date. 

(Signed)  "  Selden,  Withers  &  Co."  ' 

Under  this  letter  of  credit,  Messrs.  Baring,  Brothers  k  Co. 
paid  Daniel  J.  Browne  <£688,  and  assumed  to  pay  the  further 
sum  of  <£1316,  as  mentioned  in  a  paper  given  by  one  of  the 
copartners  to  Mr.  Browne,  in  these  words  and  figures : 

"  Note  of  payments  to  D.  J.  Browne,  Esq.,  under  credit  from 
Messrs.  Selden,  Withers  &  Co. 
"1854. 

"Sept.     Paid  his  order £568 

"  Oct.  5th.     By  his  draft,  8d  Oct.,  Paris      .         .         20 
"  Oct.  12th.     By  his  order  ...       100 

£688 

"  In  addition  to  the  above,  Mr.  Browne  has  requested  the 
following  payments  to  be  made : 
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"  To  Vilmorin,  Andrieux  &^Co.,  Paris  .         .        f.  20,000 

about  <£800 

« To  Wm.  H.  Davis 16 

"  And  any  amount  he  may  require  at  Liverpool,  to 
the  extent  of '  .        .600 


£2004" 


Messrs.  Baring,  Brothers  &  Co.,  by  their  letter  to  D.  J. 
Browne,  Esq.,  agent  of  the  Patent  Office,  dated  at  London, 
December  8th,  1864,  say : 

"  That,  in  consequence  of  the  suspension  of  Messrs.  Selden, 
Withers  &  Co.,  we  shall  look  to  the  Patent  Office  for  a  remit- 
tance against  the  drafts  which  may  be  passed  upon  us  by  Messrs. 
Vilmorin,  Andrieux  &  Co.,  under  the  credit  for  f.  20,000  opened 
by  you,  and  also  for  the  amount  due  to  us  by  Messrs.  Selden, 
Withers  &  Co.,  for  our  payment  to  you,  say  j£600  to  j£700, 
which  is  the  amount  not  yet  provided  for." 

Upon  which  the  question  is,  whether  the  Patent  Office  is 
liable  to  Messrs.  Baring,  Brothers  4;  Co.,  or  whether  they  are 
bound  to  look  solely  to  Selden,  Wiihers  &  Co.  for  payment. 

The  determination  of  this  question  depends  on  the  legal 
character  of  facts  about  which  there  is  no  room  for  contro- 
versy. 

The  Patent  Office  trusted  its  money  with  Selden,  Withers  & 
Co.  upon  deposit,  and  solely  upon  the  credit  and  responsibility 
of  that  company.  That  is  undeniable.  On  the  other  hand,  it 
seems  to  me.  Baring,  Brothers  &  Co.,  advanced  their  money  to 
the  agent  of  the  Patent  Office,  both  upon  the  credit  and  respon- 
sibility of  the  Patent  Office,  and  also  upon  the  guaranty  of 
Selden,  Withers  &  Co. 

In  the  transactions  between  Baring,  Brothers  k  Co.  and  the 
agent  of  the  Patent  Office  (D.  J.  Browne),  the  Patent  Office 
became  bound  to  Baring,  Brothers  &  Co.  as  principal,  and  Sel- 
den, Withers  &  Co.  only  as  sureties  for  the  Patent  Office. 

Such,  in  my  judgment,  is  plainly  the  legal  effect  of  the  letter 
of  credit  given  by  Selden,  Withers  &  Co.  to  Daniel  Jay  Browne, 
the  agent  of  the  Patent  Office,  addressed  to  Baring,  Brothers 
&  Co. 

Vol.  VII.— 6 
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The  letter  of  Selden,  Withers^  &  Co.  to  Baring,  Brothers  & 
Co.,  in  favor  of  Browne,  says :  *'  whose  drafts  on  us  to  that 
extent  ($9700),  through  you,  *  *  *  shall,  on  presentation,  meet 
due  honor." 

If  D.  J.  Browne  had  drawn  a  bill  or  bills  in  favor  of  Baring, 
Brothers  &  Co.,  on  Selden,  Withers  &  Co.,  within  the  limits  as 
to  the  sum  and  time  expressed  in  this  letter  of  credit,  then  the 
drawers,  in  case  of  their  refusal  to  accept  and  pay,  might  have 
been  liable  to  Baring,  Brothers  &  Co.  for  a  breach  of  promise, 
according  to  the  principles  expressed  in  the  cases  of  Coolidge 
V.  Payson,  ii  Wheat.  66 ;  Boyce  &  Henry  v.  Edwards,  iv  Peters, 
121;  Edmondson  v.  Drake  and  Mitchell,  v  Peters,  624 ;  and 
Lee  V.  Dick,  x  Peters,  491. 

But,  although  they  might  have  had  remedy  against  Selden, 
Withers  &  Co.,  in  case  of  their  refusal  to  accept,  or  refusal  to 
pay  after  acceptance,  nevertheless,  the  remedy  of  Baring,  Bro- 
thers &  Co.  against  the  drawer,  upon  protest  for  non-payment, 
would  remain  unimpaired.  But  Baring,  Brothers  &  Co.,  accord- 
ing to  the  terms  of  this  letter,  could  have  no  legal  demand  upon 
Selden,  Withers  &  Co.,  until  the  Patent  OflSce  or  its  agent,  D. 
J.  Browne,  had  drawn  on  Selden,  Withers  &  Co.,  in  favor  of 
Baring,  Brothers  &  Co. 

Suppose  the  business  had  been  transacted  in  the  proper 
mercantile  course,  the  agent,  Browne,  would  have  drawn  a  bill 
or  bills,  in  favor  of  Baring,  Brothers  &  Co.,  to  the  amount  of 
$9700,  on  Selden,  Withers  4;  Co. ;  then  the  said  holders.  Bar- 
ing, Brothers  &  Co.,  would  have  acquired  a  legal  right  upon 
the  failure  and  insolvency  of  Selden,  Withers  &  Co.,  to  cause 
the  draft  or  drafts  to  be  protested  for  non-payment,  and  there- 
upon to  have  recourse  to  the  drawer. 

But  no  bill,  no  draft,  no  order  on  Selden,  Withers  &  Co.,  was 
given  by  the  Patent  Office,  or  its  agent,  to  Baring,  Brothers  & 
Co.  The  four  months  from  26th  August,  1864,  have  expired, 
and  Selden,  Withers  &  Go.  are  not  bound  by  their  letter  of 
26th  August,  1854,  to  stand  as  acceptors  of  any  bill,  or  to 
honor  any  draft  in  favor  of  Baring,  Brothers  k  Co.,  drawn, 
«fter  the  expiration  of  the  four  months,  by  the  Patent  Office,  or 
its  agent.   Even,  however,  within  the  months,  but  after  Selden, 
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Withers  &  Co.  had  stopped  payment,  and  were  known  to  be  bank- 
rupt, it  could  not  have  been  reasonably  asked  of  Baring,  Brothers 
k  Go.  to  advance  their  money  upon  faith  of  a  bill  drawn  upon 
a  house  notoriously  insolvent.  Such  a  bill  could  have  been 
negotiated  only  upon  the  credit  of  the  drawer,  the  drawee  being 
then  entitled  to  no  credit,  and  having  none. 

The  letter  of  Selden,  Withers  &  Co.  to  Baring,  Brothers  k 
Co.,  operated  in  law  as  a  security  only,  a  guaranty  to  Baring, 
Brothers  &  Co.  for  the  payment  of  such  draft  or  drafts  as  the 
agent  of  the  Patent  OflSce  should  make  in  favor  of  them  on 
Selden,  Withers  &  Co.,  not  exceeding  the  sum  of  $9700,  and 
within  four  months  from  26th  August,  1854.  That  letter  of 
credit  delivered  to  Baring,  Brothers  &  Co.,  did  not  make  them 
sureties  to  tl^e  Patent  Office  for  the  money  which  had  been 
deposited  with  Selden,  Withers  &  Co.,  nor  guarantors  of  the 
solvency  of  Selden,  Withers  &  Co. 

No  act  of  Baring,  Brothers  &  Co.  is  stated,  either  of  commis- 
sion or  omission,  which  can  render  them  liable,  in  law  or  in 
equity,  to  bear  any  loss  of  the  money  deposited  by  the  Patent 
Office  with  Selden,  Withers  k  Co.,  arising  from  their  insol- 
yency. 

The  money  was  voluntarily  deposited  by  the  Patent  Office 
with  Selden,  Withers  k  Co. ; — ^in  that  Baring,  Brothers  k  Co. 
had  no  act  or  part.  After  it  was  so  deposited.  Baring,  Brothers 
k  Co.  were  not  invested  by  the  Patent  Office  or  its  agent  with 
any  legal  right,  or  supplied  with  any  lawful  means,  whereby  to 
demand,  have,  and  receive  the  money,  or  any  part  of  it,  from 
Selden,  Withers  k  Co. 

For  the  deposit  of  the  money,  appropriated  by  Congress  for 
the  use  of  the  Patent  Office,  with  Selden,  Withers  k  Co.,  and 
for  suffering  it  to  remnin  in  deposit  until  they  stopped  payment 
and  declared  themselves  insolvent,  Messrs.  Baring,  Brothers  k 
Co.  are  in  no  degree  chargeable  or  responsible. 

As  the  four  months  mentioned  in  the  letter  of  credit  have 
now  expired,  and  no  draft  has  been  given  to  Baring,  Brothers 
k  Co.  on  Selden,  Withers  k  Co.,  for  the  said  sum  of  $9700, 
the  money  is  now  subject  to  be  demanded  and  received  of  Sel- 
den, Withers  k  Co.  by  the  Patent  Office,  without  being  hindered 
by  anything  in  the  letter  of  26th  August,  1854,  obtained  from 
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Selden,  Withers  &;  Co.  by  the  Patent  OflSce,  and  delivered  ta 
Baring,  Brothers  &  Go. 

I  am,  very  respectfully, 

C.  GUSHING. 
Hon.  James  Guthrie, 

Secretary  of  the  Treasury. 


ESTATE  OP  SONTAG  ROSSI. 

During  a  professional  Tisit  of  Madame  Sontag  Rossi  to  the  United  States,  she 
inrested  the  sum  of  twenty-five  thousand  dollars  in  stocks  of  the  United  Slates 
in  her  own  personal  name,  and  after  her  decease  administration  upon  this 
property,  as  legal  assets  in  the  State  of  New  Tork,  was  granted  by  the  surro- 
gate of  the  county  of  New  York  to  **  George  Christ,  of  the  eity  of  New  York, 
the  attorney  in  fact  of  Charles  Count  Rossi,  husband  of  Henrietta  Rossi, 
deceased,  late  of  Vienna,  Austria;"  the  power  of  attorney  referred  to,  hay- 
ing been  executed  by  Count  Rossi  after  the  death  of  Madame  Sontag  Rossi, 
and  giving  to  Mr.  Christ  authority  ■*  to  collect  and  receive  any  and  all  money 
due  to  me  in  any  way,  and  to  sell  any  stocks  standing  in  my  name  on  the 
books  of  any  company  in  the  United  Slates,  and  the  dividends  on  the  same 
to  receive." 

Held,  1.  This  power  of  attorney  does  not  by  the  laws  of  the  State  of  New  York 
apply  to  the  stocks  in  question,  which  stocks  having  been  invested  in  the 
name  of  the  wife,  and  not  having  been  reduced  to  possession  by  her  husband 
during  her  lifetime,  are  not  of  necessity  money  or  effects  due  or  growing 
due  to  Count  Rossi. 

2.  In.  general,  by  the  statutes  of  New  York,  administration  on  the  estate  of 
the  deceased  wife  is  grantable  to  the  husband  jure  mariti,  but  that  rule  does 
not  apply  here,  beeaufc  the  distribution  of  the  effects  of  decedents  is  go- 
verned by  the  personal,  not  the  local,  statute,  and  depends  in  this  case  on 
the  Ux  domicilii,  that  is  of  Austria.         * 

8.  In  the  present  case,  the  rights  of  property,  appertaining  to  Count  Rossi  in 
the  premises,  if  any,  must  be  determined  in  Austria. 

4.  Count  Rossi  being  a  non-resident  alien,  is  not  by  the  statutes  of  New  York 
entitled  to  administration  there,  and  not  beingten titled  himself,  he  cannot 
communicate  any  representative  right  of  administration  to  Mr.  Christ. 

6.  It  is  doubtful  whether  the  mere  fact  of  a  given  dividend,  on  any  stocks  of 
the  United  States,  being  transmitted  to  the  Assistant  Treasurer  of  New  York 
for  payment,  makes  those  stocks  local  assets  in  the  State  of  New  York. 

Attorney  General's  Office, 

March  28,  1855. 
Sir  :  I  have  considered  the  question  referred  to  me  by  your 
letter  of  the  10th  instant. 
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It  appears  that  the  late  Countess  Rossi,  (Henrietta  Sontag,) 
whose  domicil  was  the  city  of  Vienna,  in  the  Empire  of  Austria, 
had,  during  her  professional  visit  to  the  United  States,  invested 
the  sum  of  $25,000  in  stocks  of  the  United  States  of  the  loans 
of  1847  and  1848,  which  investments  were  made  in  her  own 
name,  and  so  remained  at  the  time  of  her  decease,  on  the  16th 
of  June  last,  in  the  citj  of  Mexico. 

It  further  appears  that,  on  the  8d  of  February  last,  adminis- 
tration on  her  effects,  in  the  State  of  New  York,  was  granted 
by  the  Surrogate  of  the  county  of  New  York,  to  George  Christ 
of  the  city  of  New  York,  the  attorney  in  fact  of  Charles  Count 
Rossi,  husband  of  Henrietta  Rossi,  deceased,  late  of  Vienna, 
Austria. 

These  letters  of  administration  are  based  on  the  alleged  fact 
recited  therein  of  the  existence,  in  the  county  of  New  York,  of 
assAs  belonging  to  the  Countess  Rossi,  and  are  made  to  the 
said  George  Christ  on  the  warrant  of  a  general  power  of  attor- 
ney, signed  by  Count  Rossi,  and  executed  at  New  York  on  the 
14th  of  September  last,  in  and  by  which  the  constituent  em- 
powers his  attorney  "to  collect  and  receive  any  and  all  money 
due  or  to  grow  due  to  me  in  any  way,  and  *  *  to  sell  any 
stocks  standing  in  my  name  on  the  books  of  any  company  in 
the  United  States,  and  the  dividend  on  the  same  to  receive ; 
to  receive  the  proceeds  of  any  sale  of  the  same,  and  to  invest 
any  money  which  comes  into  his  hands  in  such  security  as  he 
shall  see  fit,  or  to  deposit  the  same  in  bank,  or  loan  the  same 
on  security  or  interest  at  his  discretion;"  the  declared  induce- 
ment of  the  act  being  the  intended  departure  of  the  constituent 
for  Europe. 

Upon  these  facts  the  question  presented  is,  "  whether,  in  virtue 
of  the  above-described  letters  of  administration,  Mr.  Christ  is 
entitled  to  demand  and  receive,  from  the  Assistant  Treasurer 
of  the  United  States  at  New  York,  the  dividends  upon  the 
stocks,  standing  in  the  name  of  the  late  Countess  Rossi."  In- 
deed, the  inquiry  must  be  extended,  for,  if  Mr.  Christ  has, 
under  these  letters  of  administration,  authority  to  demand  and 
receive  the  dividends,  he  has  equal  right  to  sell  and  transfer  the 
stocks  themselves. 
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There  are  superficial  objections  to  this  pretension  to  be  en- 
countered at  the  very  threshold  of  the  inquiry.  The  special 
authority,  given  by  Count  Rossi  to  Mr.  Christ,  is,  to  deal  with 
stocks  "  standing  in  my  name  on  the  books  of  any  company  in 
tlie  United  States;''  but  the  stocks  in  question  do  not  stand  on 
the  books  ''  of  any  company,''  nor  do  they  stand  in  the  name 
of  Count  Bossi.  It  is  true  that  there  is  a  general  authority  to 
Mr.  Christ,  in  the  power,  to  "  collect  and  receive  any  and  all 
money  due  or  to  grow  due  in  any  way**  to  Count  Rossi ;  but 
there  is  no  evidence  whatever  that  the  stocks  in  question  belong 
to  Count  Rossi ;  or  that  the  power  was  intended  to  apply  to 
them ;  and  the  contrary  of  this  is  cogently  implied  by  the 
special  description,  inserted  in  the  power  afterwards,  of  "any 
stock  standing  in  my  name  on  the  books  of  any  company  in 
the  United  States."  Moreover,  if  that  power  was  designed  as 
authority  for  what  is  here  attempted,  it  is  very  singular  tUat, 
executed  as  it  was  after  the  death  of  the  Countess  Rossi,  it  is 
destitute  of  any  reference  to  her  or  to  her  estate,  and  covers 
expressly  only  money  and  certain  dtocks  of  Count  Rossi. 

But  graver  difficulties  occur  on  a  careful  scrutiny  of  the 
subject. 

The  Surrogate's  Court  in  New  York,  and  other  courts  of 
similar  functions,  by  whatever  name  known,  as  courts  of  pro- 
bate, of  wills,  orphans'  courts,  and  so  forth,  are  of  limited  or 
statute  jurisdiction,  especially  in  the  United  States. 

Now,  it  is  well  settled  that  not  only  are  proceedings  of  the 
ecclesiastical  courts  void  when  they  have  no  jurisdiction  over 
the  subject-matter,  as  in  other  cases  of  proceedings  coram  non 
judice ;  but,  if,  for  instance,  administration  be  granted  upon 
the  supposition  that  no  will  exists,  and  a  will  afterwards  appear, 
all  proceedings  under  the  administration  are  void.  (Toller's 
Exec.  p.  120 ;  Williams  on  Exec.  vol.  i,  p.  460.)  Indeed,  it 
has  been  held  that  evidence  of  acts  in  pais  showing  want  of 
jurisdiction  to  grant  letters  of  administration,  is  admissible  in 
a  collateral  suit.  (Holyoke  v.  Haskins,  v  Pick.  R.  p.  20 ;  S. 
C.  ix  Pick.  R.  p.  259.)  If  this  doctrine  is  to  be  received  with 
some  reserve,  yet  certain  it  is,  that  if  want  of  jurisdiction  be 
patent  on  the  record,  the  letters  of  administration  are  not 
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merely  voidable  as  on  appeal,  but  void  with  absolute  nullity. 
(Elliot  V.  Piersol,  i  Peters,  227 ;  Thompson  v.  Tolmine,  ii  Peters, 
157  ;  Grignon  v.  Astor,  ii  How.  819.) 

Having  these  considerations  before  us,  it  becomes  important 
then  to  remember  the  general  rule  of  law  in  regard  to  such 
matters,  received  throughout  Christendom, — one  of  the  settled 
doctrines  of  the  jus  gentium  privatum, — that  the  succession  and 
distribution  of  the  personal  effects  of  a  decedent  are  governed 
by  the  law  of  the  domicil,which,  in  the  present  case,  is  the  city 
of  Vienna,  (See  Story's  Conflict  of  Laws,  ch.  12 ;  and  Foelix, 
Droit  International  Privd,  p.  16.)  This  doctrine  has  been  ex- 
pressly recognised  in  the  decisions  of  the  present  learned  Sur- 
rogate of  the  City  and  County  of  New  York.  (See  the  case  of 
The  Public  Administrator  v.  Hughes,  1  Bradford's  Rep.  p. 
125.) 

Of  course,  whether  or  not  Count  Rossi  is  entitled  to  admi- 
nister on  the  estate  of  his  deceased  wife,  in  pretended  right  of 
pecuniary  interest  in  that  estate,  as  distinguished  from  the 
mere  ju8  mariti,  depends  not  only  on  what  may  be  the  general 
law  of  Austria  in  this  respect,  but  also  upon  sundry  special 
facts,  which  can  only  be  legally  known  to,  or,  at  any  rate,  duly 
examined  by,  the  courts  of  Austria ;  such  as,  for  example,  whe- 
ther, by  antenuptial  contract  between  the  Count  and  Countess 
Rossi,  or  otherwise,  there  was  either  community  or  separation 
of  their  estates,  and  whether  or  not  there  was  a  lawful  testament 
of  the  Countess  Rossi. 

These  considerations  are  not  mere  suggestions  of  technical 
hypercriticism ;  for  it  is  well  understood  that  the  Countess 
Rossi  left  lawful  issue,  who  may  have  interests  in  her  estate  to 
the  exclusion  of,  or  at  least  in  conflict  with,  those  of  Count 
Rossi. 

If  the  Count  and  Countess  Rossi  married  under  the  law  of 
community,  or,  if  otherwise  he  was  entitled  as  husband  to  all 
the  effects  of  his  wife,  it  is  singular  that  these  particular  stocks 
were  invested  so  carefully  in  the  name  of  the  Countess. 

Even  at  common  law  the  power  of  attorney,  held  by  Mr. 
Christ,  could  not  touch  these  effects,  for,  if  Count  Rossi  had 
legal  power  to  appropriate  them  during  the  coverture,  that 
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power  would  cease  on  the  death  of  his  wife ;  and  the  stocks, 
if  not  reduced  to  possession  by  him  during  the  coverture,  might 
or  might  not  belong  to  him  afterwards,  according  to  what  should 
appear  of  his  legal  relation  to  the  estate  of  his  Countess;  and 
it  must  be  noted  that,  in  any  the  broadest  possible  construction 
of  the  power  of  attorney,  while  executed  after  the  dissolution 
of  the  coyerture  by  the  death  of  Countess  Rossi,  it  is  confined 
in  terms  either  to  certain  effects,  belonging  at  the  time  of  its 
date  to  Count  Rossi  himself,  or  to  "  money  due  or  to  grow  due 
to  Azm,"  which  words  do  not  necessarily,  or  naturally,  compre- 
hend the  succession  of  the  Countess  Rossi. 

All  these  considerations  are  material,  for  the  reason  that  the 
letters  of  administration  are  granted,  not  to- George  Christ  in 
his  own  personality,  but  to  George  Christ  as  attorney  of  Count 
Rossi. 

To  these  objections,  it  is  no  answer  to  say,  what  is  true,  that 
the  husband  administers  in  New  York,  not  as  next  of  kin  or 
distributee  of  the  estate,  but  jure  mariti,  whether  interested  or 
not  in  the  estate.  (McCasker  v.  Golden,  i  Bradford's  R.  64.) 
I  say,  that  doctrine  does  not  relieve  the  present  case ;  because 
the  letters  of  attorney  are  granted  to  Mr.  Christ  as  attorney  of 
Count  Rossi,  and  although  executed  subsequently  to  the  death 
of  the  Countess,  they  are  nothing  but  letters  authorizing  the 
attorney  to  collect  money  belonging  to  him,  but  not  to  claim  his 
right  of  administration  on  the  estate  of  the  deceased  Countess. 

There  is  yet  another  objection  to  these  letters  of  administra- 
tion, which  appears  to  forbid  conclusively  their  being  recognised 
by  the  Treasury  of  the  United  States. 

It  is  patent  on  the  face  of  the  letters  that  both  the  Count 
and  the  Countess  Rossi  are  aliens,  and  that  neither  she,  at  the 
time  of  her  decease,  nor  he,  at  that  of  granting  the  letters, 
had  either  a  domicil,  or  even  a  residence,  in  the  State  of  New 
York. 

Undoubtedly,  at  common  law,  letters  of  administration,  whe- 
ther in  case  of  intestacy  or  with  will  annexed,  may  be  granted 
to  the  attorney  of  the  party  entitled  as  such  attorney.  (See 
De  la  Viesca  v.  Lubbock,  x  Simons,  p.  629;  Chambers  v. 
Bicknell,  ii  Hare,  p.  637 ;  Goods  of  the  Elector  of  Hesse,  i 
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Haggard's  Rep.  p.  98 ;  l^ucas  v.  Lucas,  ii  Lee's  Rep.  p.  576.) 
Or  administration  may  be  granted  to  an  attorney,  durante 
abaentia  of  the  executor.  (Williams  on  Executors,  ed.  1849, 
pp.  420  and  361.)  But,  in  all  such  cases,  the  constituent  must 
himself  be  entitled  to  administration,  and  he  cannot  communi- 
cate to  his  attorney  any  other  or  larger  power  than  such  as 
he  himself  possesses. 

Now,  granting  of  administration  in  New  York  is  fully  regu- 
lated by  statute,  according  to  which  a  husband,  as  such,  is 
entitled  to  letters  on  his  wife's  estate,  only  in  case  "  he  be 
otherwise  competent  according  to  law."  .(Revised  Statutes  of 
New  York,  vol.  2,  p.  259.)  But  no  letters  of  administration 
can  be  granted  io  New  York  to  a  person  not  a  citizen  of  the 
United  States,  unless  such  person  resides  within  the  State. 
(Ibid.  p.  260.)  Hence,  it  is  clear  that  the  Count  Rossi  himself 
was  incompetent  to  receive  letters  of  administration  at  New 
York,  and  of  course  it  is  equally  clear  that  he  could  not  dele- 
gate any  representative  or  vicarious  competency  to  Mr.  Christ. 
Moreover,  by  other  statutes  of  the  State  of  New  York,  an 
officer  is  provided  to  be  the  public  administrator  in  the  city  of 
New  York ;  and  it  is  enacted  that,  in  right  of  his  office,  he  shall 
have  authority  to  take  charge  of  the  personal  estate,  within  the 
city  and  county  of  New  York,  of  foreigners,  whether  dying 
abroad  pr  in  the  State  of  New  York.  (Ibid.  pp.  802-307.) 
These  provisions  of  the  statute  are  a  mere  nullity,  if,  when  a 
foreigner  dies  abroad,  leaving  another  foreigner  next  of  kin,  or 
otherwise  generally  entitled  to  administer,  the  latter,  though 
incompetent  as  alien  to  administer  himself,  may  yet  administer 
through  the  intervention  of  an  attorney  appointed  in  New  York. 

It  is  unnecessary,  therefore,  to  say  anything  here  as  to  one 
of  the  questions  suggested  in  your  letter,  namely,  whether  an 
authority,  given  by  you  to  the  Assistant  Treasurer  at  New  York, 
to  pay  dividends  on  the  public  stocks,  imparts  to  such  stocks  the 
quality  of  being  local  assets  in  New  York. 

If,  therefore,  (which  may  be  doubted,)  there  is  either  legal 
cause  or  occasion  for  administration  in  New  York,  it  seems  to 
belong  to  the  public  administrator,  in  which  form  of  proceeding 
there  will  be  notice  to  the  Austrian  Consul,  and  through  him  to 
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parties  interested  in  Austria ;  or  original  administration  may 
be  taken  out  in  Austria,  and  ancillary  letters  thereon  in  the 
United  States. 

I  have  the  honor  to  be,  very  respectfully, 

C.  GUSHING. 
Hon.  James  Guthrie, 

Secretary  of  the  Treasury. 


DISPOSITION  OP  STOLEN  GOODS. 

T.  A.  R.,  clerk  in  a  post  oflBoe,  was  indicted  for  purloining  money  from  letters, 
but  the  jury  on  three  successive  trials  failed  to  agree.  On  the  arrest  of  R., 
bank'Dotes  found  in  his  possession  were  seized  by  the  officer  on  probable  sus* 
picion  of  being  the  stolen  money  or  the  proceeds,  but  the  same  has  not  been 
identified. 

Held,  that  if  K  be  acquitted,  or  the  prosecution  discontinued,  the  bank-notes 
must  be  returned  to  him. 

Attorney  General's  Office, 

March  14,  1855. 

Sir:  Your  communication  of  the  9th  instant  exhibits  the 
following  facts : 

.T.  A.  R.,  a  clerk  in  the  post  oflSce  of  the  city  of  New  York, 
was  arrested,  and  indicted  before  the  proper  court  of  the  United 
States,  on  the  charge  of  purloining  money  from  letters  passing 
through  that  office;  and  upon  three  successive  trials  of  that 
indictment,  the  jury  have  failed  to  agree ;  but  no  final  disposi- 
tion of  the  case  has  yet  been  made  by  the  district  attorney. 

On  the  arrest  of  R.,  a  quantity  of  specie  and  of  bank-notes, 
amounting  in  all  to  $1891,  was  taken  from  his  possession,  be- 
cause of  its  being  supposed  to  be  the  money  or  the  proceeds  of 
the  money  stolen  by  him  from  the  mail,  and  the  stealing  of 
which  was  the  subject  of  the  indictment.  But  no  part  of  this 
money  has  been  identified  as  actually  abstracted  from  the  mails, 
notwithstsCnding  the  lawful  grounds  of  suspicion  in  the  case, 
which  led  to  the  indictment  and  the  trial  of  R. 

Upon  these  facts,  the  inquiry  is,  whether  the  Department 
can  lawfully  continue  to  hold  this  money,  and  successfully  defend 
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its  agent  against  a  suit  for  its  recovery,  or  whether  it  must  be 
paid  over  to  the  order  of  R.  ? 

Provision  is  made  by  statute  in  England,  and  in  various  of 
the  States  of  the  Union,  for  restoring  to  the  owner  property 
proved  to  be  stolen,  and  for  stealing  which  indictment  has  been 
found,  and  which  property,  at  common  law,  would  have  been 
forfeited  to  the  Crown,  (iv  Blacks.  Com.  363  ;  i  Waterman's 
Archbold,  192,  notes.) 

But  to  work  the  forfeiture  of  property  suspected  to  have 
been  stolen,  it  is  not  sufficient  that  such  suspicions  exist,  how- 
ever reasonable  they  may  be.  Nor  can  any  person  claim  to 
have  such  property  delivered  up  to  him  as  his,  and  as  having 
been  stolen  from  him,  without  proof  of  such  facts. 

In  the  present  case,  the  specie  and  bank-notes  impounded 
must  be  proved  to  have  been  stolen ;  or  it  might  possibly  suffice 
to  prove  that  they  are  the  proceeds  of  stolen  property.  Doubt- 
less, in  such  case,  the  money  might  be  retained  by  the  United 
States  until  the  true  owner  should  appear.  At  any  rate,  if 
proved  to  be  stolen  property,  no  action  to  recover  the  posses- 
sion  of  it  could  be  maintained  by  the  thief  against  any  lawful 
agent  of  the  Department. 

But  if  B.  be  acquitted,  or  if  the  Government  desist  from  the 
indictment,  and  so  relinquish  all  idea  of  establishing  his  imputed 
guilt,  then,  of  course,  there  is  no  proof  that  the  money  was  stolen, 
and  it  may,  in  my  opinion,  be  lawfully  reclaimed  by  R. 

At  the  same  time,  the  finding  of  the  indictment,  and  the  fact 
that  neither  of  the  three  successive  traverse  juries  acquitted^ 
would  serve  effectually,  it  seems  to  me,  to  protect  the  agent  of 
the  Department  from  suit  for  the  detention  of  that  money,  down 
to  the  time  of  the  lawful  conclusion  of  the  pending  criminal  pro- 
ceedings against  R. 

I  am,  very  respectfully, 

C.  GUSHING. 

Hon.  Jambs  Campbell, 

PoBtmoBter  G-eneral. 
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STOPPAGE  OF  LETTERS. 

H.  D.  Bacon,  a  member  of  the  firm  of  Page  &  Bacon  of  St.  Louis,  and  also  of 
that  of  Page,  Bacon  &  Company  of  San  Francisco,  applied  to  the  Postmaster 
General  for  an  order  to  the  Deputy  Postmaster  of  the  city  of  New  York,  that 
all  the  correspondence  of  the  firm  in  San  Francisco  addressed  to  their  several 
agents  in  the  Atlantic  and  Western  States,  and  daily  expected  in  New  York 

'  by  the  steamer  bringing  the  mails  from  San  Francisco,  should  be  deliyered 
to  him,  H.  D.  Bacon. 

Held,  1.  The  writer  of  a  letter  has  no  such  general  property  in  it  as  to  entitle 
him  in  every  case  to  reclaim  it  while  in  transitu. 

2.  Exceptional  cases  may  exist  of  right  to  reclaim  a  letter  in  the  anlilogy  of 
the  cases  of  stoppage  in  transitu  by  the  law  merchant. 

8.  All  such  cases  are  exceptional,  each  depending  on  its  own  special  merits ; 
and  there  is  no  authority  in  law  for  the  issue  of  the  order  asked  in  this  case 
of  the  Postmaster  General. 

Attorney  General's  Office, 

March  28,  1855. 

Sir  :  Your  communication  of  the  20tli  of  January  referred 
to  me  two  letters,  one  from  Mr.  H.  D.  Bacon  to  the  Hon.  J.  S, 
Phelps,  of  the  House  of  Representatives,  and  another  from  Mr, 
Phelps  to  yourself,  and  submitted  for  consideration  the  question 
of  law  upon  the  application  thus  made  to  the  Department  by 
Mr.  Phelps  in  behalf  of  Mr.  Bacon. 

That  application  was  of  such  a  nature  that  any  postponement 
of  decision  upon  it  would,  in  effect,  have  been  its  rejection ;  and, 
therefore,  the  reference  demanded  immediate  attention  at  my 
hands.  At  the  same  time  the  magnitude  of  the  interests, — ^public 
and  private, — involved  in  the  question,  required  that  any  written 
opinion  concerning  it  should  be  drawn  up  with  deliberation  and 
care.  It  was  impossible  for  me,  on  that  or  the  succeeding  day, 
to  prepare  such  an  opinion,  by  reason  of  my  official  engage- 
ments in  the  Supreme  Court ;  and  all  which  could  be  done  at 
the  moment  was  to  state  to  you  orally  my  conclusions  and  the 
considerations  upon  which  they  were  founded. '  I  now  proceed 
to  put  them  in  writing,  for  the  justification  of  what  was  deter- 
mined at  the  time  by  the  Post  Office  Department. 

The  facts  represented  in  the  papers  constituted  an  incident 
of  the  embarrassments,  to  which  the  banking  house  of  Page  & 
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Bacon,  of  St.  Louis,  ^ere  then  temporarily  subjected,  and  are 
as  follows: 

Mr.  Bacon  and  Mr.  D.  D.  Page  constitute  the  banking  house 
at  St.  Louis.  These  same  persons,  together  with  a  third  party, 
constitute  the  house  of  Page,  Bacon  jn  Co.,  at  San  Francisco, 
Mr.  Page  being  the  senior  partner  in  each  firm.  * 

Mr.  Bacon's  application  was  for  an  order  from  the  Postmaster 
General  to  the  deputy  postmaster  of  the  city  of  New  York,  for 
the  delivery  to  him  (Mr.  Bacon)  of  the  correspondence  of  the 
firm  in  San  Francisco,  addressed  to  their  several  agents  in  the 
Atlantic  and  Western  States,  that  correspondence  being  daily 
expected  at  New  York,  by  the  mail  steamers  bringing  the  mails 
from  San  Francisco. 

Without  entering  into  the  question  of  fact  as  to  the  mode  of 
identifying  the  correspondence,  or  the  authority  of  the  firm  in 
St.  Louis,  fully  represented  by  Mr.  Bacon,  to  control  the  afiairs 
of  the  firm  at  San  Francisco, — independently  of  these  second- 
ary questions,  it  seemed  to  me  that  the  application  of  Mr. 
Bacon  could  not,  under  the  circumstances,  be  lawfully  and 
properly  granted  by  the  Postmaster  General. 

Among  the  regulations  of  the  Post  Office  Department  are 
several,  which  have  some  apparent  relation  to  the  general  sub- 
ject. Section  152  provides  that  "  the  persons  entitled  to  let- 
ters received  by  mail  are  those  whose  names  are  in  the  address ;'' 
section  155,  that  '^  a  letter  addressed  to  a  firm  may  be  delivered 
to  any  member  of  the  firm ;"  section  167,  that,  "  to  prevent 
fraud,  the  postmaster  will  be  careful  not  to  return  any  letter 
put  m  his  post  office  for  transmission  by  mail,  unless  to  the 
writer  thereof,  or  some  person  presenting  his  written  order  ;'* 
and  section  169,  that  "a  letter,  bearing  the  frank  of  an  indi- 
vidual, may  be  returned  to  him  at  his  order."  From  these  pro- 
visions it  might  be  inferred  that  the  writer  of  a  letter  may 
reclaim  it  from  the  office  where  it  is  mailed,  but  not  from  the 
office  of  address  to  which  it  may  have  been  transmitted  by  mail. 
However,  it  is  not  important  to  construe  these  regulations, 
which  are  intended  merely  for  the  guidance  of  the  deputy  post- 
master, and  cannot  conclude  the  rights  of  individuals,  nor 
define  or  control  the  authority  of  the  Postmaster  General.     In 
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the  absence  of  any  statute  provision  on  the  subject,  a  solution 
of  the  question  must  be  sought  in  the  general  principles  of  law. 

It  involves  inquiry  as  to  what  property  has  the  writer  of  the 
letter  in  that  letter ;  and  at  what  time,  and  to  what  extent,  does 
the  property  in  a  letter  or  in  its  contents  vest  in  the  person  to 
whom  it  is  addressed. 

There  is  a  class  of  cases,  in  which  the  courts  of  justice  have 
ascribed  to  the  writer  of  a  letter  a  certain  qualified  interest  in 
such  letter,  even  in  the  hands  of  the  person  to  whom  it  may 
have  been  addressed, — a  sort  of  copyright  interest,  in  virtue  of 
which  he  may  restrain  its  publication.  (See  the  cases  collected 
in  Curtis  on  Copyright,  p.  93 ;  and  Story's  Equity  Jurispru- 
dence, vol.  2,  sect.  947.)  This  interest  has  been  spoken  of  in 
the  books  as  a  property;  but  the  doctrine  is  no  wise  applicable 
to  the  present  question. 

There  is  another  class  of  cases,  which  have  more  direct  bear- 
ing on  the  precise  question.  They  are  of  what  is  technically 
called  "  stoppage  in  trarmtUy*  applied  to  mercantile  consign- 
ments, the  doctrine  of  which  is,  that  when  goods  are  consigned 
on  credit  by  one  merchant  to  another,  and  the  consignee  becomes 
bankrupt  while  the  goods  are  on  their  way  to  him,  the  consignor 
may  resume  possession  of  them  at  any  time  before  the  goods, 
having  reached  their  ultimate  destination,  come  into  the  manual 
possession  of  the  consignee.  The  doctrine  on  the  subject  is 
well  stated  in  Smith's  Mercantile  Law,  pp.  645,  655,  and  the 
cases  there  collected  and  abridged. 

If,  upon  the  strength  of  the  analogy  of  the  doctrine  of  stop- 
page in  transitu,  it  be  assumed  that  the  writer  of  a  letter  has  a 
legal  right  ta^r^daim  that  letter  under  certain  circumstances, 
still  the  cjl^^umstances  are  the  essence  of  the  right,  and  would 
justify  a  postmaster  in  the  restoration  of  a  letter  to  its  writer, 
at  the  post^offiee'  of  delivery,  or  intermediate  transit,  only  in 
the  contingency  of  the  letter  ^containing  value,  addressed  to  a 
bankrupt  ^^    ^  ^  ^: '-  • ' '  '  .  \ 

There  is^J^^ther  class-^cases,  which  negative  the  idea  of 
there  being  any'genei^al  or  unlimited  right  on  the  part  of  the 
writer  of  a  letter  to  stop  it  in  transitu;  for  it  may  well  happen 
that  the  fact  of  mailing  a  letter  addressed  to  another  party, 
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shall  suffice  to  constitute  a  complete  legal  contract.  (See,  for 
instance,  the  case  of  Tayloe  v.  The  Merchants'  Fire  Insurance 
Co.,  ix  Howard,  890.)  Numerous  illustrations  of  the  same  idea 
occur  in  the  case  of  letters  of  notice  or  advice.  (See  the  rule, 
as  applied  to  notice  of  the  non-acceptance  or  non-payment  of 
bills  of  exchange,  in  Chitty  on  Bills,  by  Perkins,  p.  472.) 

In  the  present  case,  it  is  not  suggested  by  Mr.  Bacon,  that 
all' the  parties  or  any  of  them,  to  whom  the  letters  of  Page, 
Bacon  &;  Go.  are  addressed,  have  become  insolvent  since  the 
letters  were  written  and  mailed.  No  legal  cause  whatever  for 
detention  of  the  letters  is  indicated.  No  list  is  presented  of 
particular  letters  which  it  is  desired  to  reclaim.  The  applica- 
tion is  for  authority  to  take  from  the  mail  at  New  York  all  the 
letters  of  Page,  Bacon  &  Co.,  to  whomsoever  addressed  in  any 
part  of  the  United  States.  I  do  not  think  you  have  authority 
to  order  any  such  general  arrest  of  the  correspondence  of  Page, 
Bacon  &  Co. 

I  am  not  prepared  to  say  that  some  cases  may  not  occur,  in 
which  you  might  lawfully  authorize  the  writer  of  a  letter  to 
reclaim  it  in  transitUy  upon  satisfactory  proof  that  he  is  the 
writer  of  it,  and  that  adequate  legal  cause  of  stoppage  exists ; 
but,  if  this  can  be  done,  it  must  be  upon  very  specific  proof 
applied  to  the  particular  emergency.  Any  such  exceptional 
case  will  stand  on  its  own  merits,  and  cannot  afford  authority 
for  granting  the  application  of  Mr.  Bacon. 

I  am,  very  respectfully, 

C.  CUSHING. 

Hon.  James  Campbell, 

Postmaster  General. 
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MANDAMUS  AGAINST  INDIAN  SUPERINTENDENT. 

Bafael  and  Manuel  Armijo  sued  out,  in  the  Territorial  Court  of  New  Mexico, 
process  of  injunction  and  mandamus  against  the  Governor  as  Superintendent 
of  Indian  Affairs,  to  compel  him,  out  of  the  general  moneys  of  the  Govern- 
ment in  his  hands,  as  such,  to  pay  to  the  petitioners  indemnity  for  losses 
suffered  by  them  through  the  depredations  of  the  Apaches. 

Held,  that  the  courts  have  no  jurisdiction  or  authority  over  such  moneys  of 
the  Government  in  the  hands  of  the  Superintendent,  either  by  injunction, 
mandamus,  or  any  other  process  of  law. 

Attorney  General's  Office, 

March  29,  1855. 

Sir  :  Your  communication  of  yesterday,  in  relation  to  certain 
proceedings  instituted  in  one  of  the  District  Courts  of  New 
Mexico  against  Governor  Merriwether,  as  Superintendent  of 
Indian  Affairs,  has  been  received  and  considered. 

It  appears  that,  as  such  superintendent,  he  has  received  cer- 
tain moneys  appropriated  by  Congress,  in  which  the  Apache 
Indians,  among  others,  were  interested.  It  also  Appears,  that 
Messrs.  Rafael  and  Manuel  Armijo  made  a  claim  against  the 
Apache  tribe,  for  mules  said  to  have  been  stolen  last  December, 
and  presented  it  to  Governor  Merriwether  to  forward  to  the 
Indian  Office,  as  provided  under  the  act  of  1884,  extended  to 
New  Mexico  by  the  act  of  1851,  which  claim  he  transmitted 
accordingly.  That  subsequently,  Messrs.  Rafael  and  Manuel 
Armijo  presented  a  petition  to  one  of  the  District  Courts  of  the 
United  States  for  the  Territory,  praying,  among  other  things, 
tliat  the  court  would  order  him  and  the  attorney  for  said  Indi- 
ans, to  make  discovery,  under  oath,  of  the  amount  of  money  in 
their  hands,  or  under  their  control  in  any  way,  belonging  to 
said  Indians,  and  that  said  court  would  grant  an  injunction, 
forbidding  the  payment  of  any  portion  thereof  to  said  Indians 
before  said  claim  should  be  satisfied,  and  for  an  order  requiring 
them  to  show  cause  why  a  writ  of  mandamus  should  not  be 
issued  to  compel  them  to  pay  said  claim  out  of  said  moneys,  a 
copy  of  which  petition  was  served  on  Governor  Merriwether,  as 
Superintendent  of  Indian  Affairs  for  New  Mexico. 
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In  this  state  of  affairs,  he  requests  instructions  in  relation  to 
his  duty,  and  asks  the  following  questions : 

''  Shall  I  cease  to  expend  the  appropriation  made  by  Con- 
gress for  incidental  Indian  service  in  this  Territory,  or  not  ? 

"  Should  the  injunction  be  granted,  am  I  to  object  ? 

^^  If  the  mandamus  be  awarded,  must  I  pay  the  claim  ? 

^'  If  the  decision  of  the  court  be  against  me,  on  any  or  all  of 
these  points,  must  an  appeal  be  taken  to  a  higher  tribunal  ? 

'^  Shall  I  employ  additional  counsel  to  assist  the  district 
attorney  for  the  United  States  ?" 

It  has  been  repeatedly  decided  by  the  Supreme  Court  of  the 
United  States,  that  the  courts  have  no  jurisdiction  or  authority 
over  the  moneys  of  the  Government  in  the  hands  of  its  agents, 
and  that  such  moneys  cannot  be  enjoined  or  controlled  by  a 
mandamus.  The  courts  in  New  Mexico  would  exceed  their 
jurisdiction,  if  they  should  grant  either  prayer  of  the  petition 
presented  by  the  Armijos.  The  case  is  one  of  importance  to 
the  Government,  and  is,  doubtless,  a  novel  one  in  the  courts  in 
that  Territory.  To  allow  a  decision  against  the  Superinten- 
dent, by  acquiescence,  to  pass  into  a  precedent,  would  lead  to 
very  inconvenient  consequences. 

I  am  of  opinion  that  Governor  Merriwether  should  be  allowed 
to  employ  able  counsel  to  assist  the  district  attorney,  and  that 
he  be  instructed,  if  a  decision  be  made  against  him,  to  appeal 
to  a  higher  tribunal,  including  the  Supreme  Court  of  the  United 
States  if  necessary.  And  he  should  take  appeals  at  the  time 
of  any  decision,  or  within  the  time  provided  by  law,  that  they 
may  operate  as  a  stay  of  proceedings.  This  will  leave  him  at 
liberty  to  obey  the  instructions  of  your  Department,  in  relation 
to  disbursing  the  money  in  his  hands,  without  violating  any 
injunction  or  mandamus,  which  may  possibly  be  granted  by  the 
courts  of  the  Territory. 

Bespectfully, 

C.  CUSHING. 

Hon.  Robert  McClelland, 

Secretary  of  the  Interior. 

Vol.  Vn.— 6 
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EMBEZZLEMENT  OF  PUBLIC  MONEY. 

An  officer  of  the  Navy  in  command,  who  requires  the  purser  to  pay  him  more 
money  than  is  due  to  him,  and  fails  to  account,  is  not  guilty  of  embezzle- 
ment under  any  existing  act  of  Congress. 

Attorney  General's  Office, 

April  6,  1866. 

Sir:  I  have  examined  the  case  of  Lieutenant  Charles  G. 
Hunter,  contained  in  joui;  communication  of  the  5th  instant. 

It  appears  that,  while  in  command  of  the  United  States  Brig 
Bainbridge,  he  required  the  purser  to  pay  him,  upon  his  own 
order,  a  specific  sum  of  money  which  was  not  due  to  him,  and 
for  which  he  has  rendered  no  account.  This  has  been  charged 
to  him,  in  the  adjustment  of  his  account,  by  the  proper  o£Scers 
of  the  Treasury  Department.  It  is  not  alleged  that  he  was  a 
disbursing  oflScer  in  service  of  the  United  States,  or  that  the 
money  was  paid  to  him  for  safe-keeping,  transfer,  or  disburse* 
ment. 

Upon  these  facts,  the  question  is,  can  Lieutenant  Hunter  be 
proceeded  against  criminally,  under  the  act  of  1846  to  provide 
for  the  better  regulation  of  the  Treasury,  (ix  Stat,  at  Large, 
p.  633.) 

The  16th  section  provides,  "  That  all  officers  and  other  per- 
sons, charged  by  this  act,  or  any  other  act,  with  the  safe-keep- 
ing, transfer,  or  disbursement  of  public  moneys,  other  than 
those  connected  with  the  Post  Office  Department,  are*  required 
to  keep  an  accurate  entry  of  each  sum  received,  and  of  each 
payment  or  transfer."  It  then  prohibits  "  any  one  of  the  said 
officers,  or  of  those  connected  with  the  Post  Office  Department," 
using,  loaning,  or  depositing  in  a  bank  the  money  received  for 
safe-keeping,  transfer,  or  disbursement ;  and  to  do  either,  is 
declared  to  be  embezzlement.  It  then  prohibits  accepting, 
receiving,  or  transmitting  to  the  Treasury  Department  to  be 
allowed,  vouchers  where  no  money  has  been  paid  by  any  such 
officer,  and  subjects  him  in  such  case,  and  all  persons  advising 
or  participating  in  any  such  act,  to  the  penalties  provided  in 
cases  of  embezzlement. 
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The  act  further  declares  what  shall  be  sufficient  evidence  in 
cases  of  embezzlement,  as  follows : 

"  And  upon  the  trial  of  any  indictment  against  any  person 
for  embezzling  public  money,  under  the  provisions  of  this  act, 
it  shall  be  sufficient  evidence,  for  the  purpose  of  showing  a 
balance  against  such  person,  to  produce  a  transcript  from  the 
bocks  and  proceedings  of  the  Treasury,  as  required  in  civil 
cases  *  *  *  *  and  the  provisions  of  this  act  shall  be  so  con- 
strued as  to  apply  to  all  persons  charged  with  the  safe-keeping^ 
transfer,  or  disbursement  of  public  money,  whether  such  persons 
be  indicted  as  receivers  or  depositaries  of  the  same,  and  the 
refusal  of  such  person,  whether  in  or  out  of  office,  to  pay  any 
draft,  order,  or  warrant,  which  may  be  drawn  upon  him  by  the 
proper  officer  of  the  Treasury  Department  for  any  public  money 
in  his  hands  belonging  to  the  United  States,  no  matter  in  what 
capacity  the  same  may  have  been  received,  or  may  be  held,  or 
to  transfer  or  disburse  any  such  money  promptly,  shall  be 
deemed  and  taken,  upon  the  trial  of  any  indictment  as  prima 
facie  evidence  of  such  embezzlement." 

This  provision  concerning  evidence  does  not  create  the  offence 
of  embezzlement,  but  simply  declares  what  proof  shall  be  suffi- 
cient. The  offence  is  created  by  the  previous  portions  of  the 
section,  and  is  confined  to  persons  who  receive  public  money  to 
keep,  transfer,  or  disburse,  and  those  who  advise  or  participate 
in  the  accepting,  receiving,  or  transmission  of  certain  vouchers. 
Those  guilty  of  these  offences  may  be  indicted  for  embezzle- 
ment, and  convicted  upon  the  production  of  certain  specified 
evidence.  This  evidence  can  only  be  used  against  persons  who 
are  previously  declared  to  be  guilty  of  embezzlement. 

Lieutenant  Hunter  does  not  appear  to  me  to  come  within 
these  provisions.  The  fact  that  he  was  an  officer  when  he  re- 
ceived the  money,  does  not  constitute  the  receiving  or  retaining 
an  offence.  In  this  respect,  he  stands  upon  the  same  footing  as 
any  other  person  who  may  have  received  public  money.  If  it 
should  extend  to  him,  it  would  equally  include  all  other  persons 
receiving  money  under  the  same  circumstances.  The  terms  of 
this  section  are  too  specific  to  receive  any  such  broad  construc- 
tion. 


Digitized  by 


Google 


84  HON.  CALEB  CUSHING 

District  Attorney. 

I  am  of  opinion,  therefore,  that  the  act  in  question  does  not 
comprehend  such  a  case  as  that  of  Lieutenant  Hunter. 
I  am,  very  respectfully, 

C.  CUSHING. 
F.  B.  Streeter,  Esq. 

Solicitor  of  the  Treasury. 


DISTRICT  ATTORNEY. 

A  District  Attorney  of  the  United  States,  in  charge  of  a  snit  in  the  courts  of 
the  United  States  in  his  district,  does  not  become  entitled  to  extra  com- 
pensation for  service  in  the  argument  of  said  suit,  by  reason  of  his  receiving 
instructions  relating  thereto  from  the  Secretary  of  the  Navy. 

Attorney  General's  Office, 

April  7,  1855. 

Sir  :  Your  communication  of  the  6th  of  September  presents 
the  question  of  the  rights  of  E.  Warren  Moise,  Esq.,  District 
Attorney  of  the  United  States  for  the  Eastern  District  of 
Louisiana,  to  special  or  extra  compensation,  as  for  employment 
by  a  Head  of  Department,  in  the  case  of  the  United  States  v. 
Stewart. 

It  appears  that  this  case  was  pending  in  the  Circuit  Court  of 
the  United  States  for  that  district  at  the  time  of  the  appoint- 
ment of  Mr.  Moise,  since  which  several  arguments  in  the  case 
have  been  made  by  Mr.  Moise,  either  in  the  Circuit  or  District 
Court.  Judgment  has  been  rendered  for  the  United  States : 
as  to  a  part  of  the  judgment,  Mr.  Stewart  acquiesces,  and  as  to 
the  residue  he  has  taken  an  appeal  from  the  judgment  of  the 
District  Court. 

By  the  act  of  Congress  of  September  24th,  1789,  it  is  pro- 
vided that  "  there  shall  be  appointed,  in  each  district,  a  person 
learned  in  the  law  to  act  as  attorney  for  the  United  States  in 
such  district,  *  *  *  whose  duty  it  shall  be  to  prosecute  in  such 
district  all  delinquencies  for  crimes  and  oiFences  cognisable 
under  the  authority  of  the  United  States,  and  all  civil  actions 
in  which  the  United  States  shall  be  concerned,  except  before 
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the  Supreme  Court,  in  the  district  in  which  that  court  shall  be 
hoMen."     (i  Stat,  at  Large,  p.  92.) 

As  to  compensation,  the  act  of  February  23cl,  1799,  provides 
that  "the  annual  sum  of  two  hundred  dollars,  as  a  full  com- 
pensation for  all  extra  services,  shall  be  allowed  and  paid  by 
the  United  States  to  each  District  Attorney  for  the  Districts  of 
Maine,  New  Hampshire,  Vermont,  Rhode  Island,  Connecticut, 
New  Jersey,  Delaware,  Virginia,  North  Carolina,  Georgia, 
Kentucky,  and  Tennessee."  (i  Stat,  at  Large,  p.  625.)  Cor- 
respondent provision  for  the  other  States  was  subsequently 
made,  from  time  to  time,  by  successive  acts,  one  of  which 
includes  Louisiana,  (ii  Stat,  at  Large,  p.  703.)  For  the 
regular  compensation  of  district  attorneys,  provision  is  made 
by  sundry  statutes,  in  the  form  of  stated  fees  on  the  business 
transacted  by  them:  the  whole  now  standing  on  the  act  of 
February  26th,  1853,  which  is  next  to  be  construed  in  reference 
to  the  present  claim  of  Mr.  Moise.     (x  Stat,  at  Large,  p.  161.) 

This  act  provides,  among  other  things,  that,  in  view  of  the 
compensation  now  allowed  by  law  to  *  *  United  States  Dis- 
'trict  Attorneys  *  *  the  following  and  no  other  compensation 
shall  be  taxed  and  allowed.  It  then  proceeds  to  prescribe  fees, 
as  for  trial  by  jury,  or  final  hearing  in  equity  or  admiralty, 
and  so  forth,  and  so  much  for  each  day  of  "  necessary  attend- 
ance in  a  court  of  the  United  States  on  the  business  of  the 
United  States"  and  so  much  " for  travelling  from  the  place 
of  his  abode  to  the  place  of  holding  a  court  of  the  United 
States."  All  the  fees  allowed  the  District  Attorney  are  "  to 
be  taxed  by  a  judge  or  clerk  of  the  court."  This  proper  oflScial 
duty  is  otherwise  indicated  in  the  act  by  the  phrase  "  every 
case  in  which  a  District  Attorney  has  *  *  prosecuted  or 
defended  a  suit  in  which  the  United  States  was  concerned." 
And  penalties  are  prescribed  against  the  demand  or  receipt  by 
him  of  any  othe^  or  greater  compensation  for  any  services 
rendered  by  him,  than  is  provided  by  this  act." 

At  the  same  time,  the  act  allows  "  for  the  service  of  counsel, 
rendered  at  the  request  of  a  Head  of  Department,  such  sum  as 
may  be  stipulated  or  agreed  on."  It  is  in  virtue  of  this  pro- 
vision that  Mr.  Moise  conceives  himself  entitled  to  special 
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compensation  as  counsel  rendering  services  in  the  present  case 
at  the  request  of  the  Secretary  of  the  Navy. 

In  consideration  that  the  prohibitory  enactments  of  this  act 
are  highly  penal,  and  that  it  makes  express  provision  for  no 
service  of  a  District  Attorney,  except  in  the  courts  of  the 
United  States,  and  that  such  fees  as  it  allows  are  to  be  taxed 
in  those  courts,  and  because  the  ordinary  and  statute  duty  of 
District  Attorneys  is  in  the  courts  of  the  United  States, — for 
these  reasons  I  have  held  that  this  statute  does  not  in  terms 
include  service  in  the  State  courts,  and  that  for  such  service  a 
District  Attorney  may  be  allowed  fees  either  in  the  analogy  of 
those  of  the  statute,  or  otherwise  upon  a  special  retainer  by  a 
Head  of  Department  according  to  the  nature  of  the  business, 
and  at  the  charge  of  the  funds  of  such  Department.  (See 
opinion  in  the  case  of  Mr.  Joynes,  of  18th  February,  1854.) 

I  have  also  held  that  for  services  not  officially  incumbent  on 
him,  performed  by  him  at  the  special  request  of  a  Head  of 
Department,  he  may  be  allowed  special  compensation  out  of  the 
funds  of  such  Department.  (See  opinion  in  the  case  of  Mr. 
Garvin,  of  23d  February,  1855.) 

Finally,  I  have  held  that,  for  the  duty  of  preparing  title- 
papers  for  the  examination  of  the  Attorney  General  under  the 
joint  resolution  of  September  11th,  1841,  (iv  Stat,  at  Large, 
p.  464,)  a  most  responsible  duty,  which,  if  not  altogether 
modern,  yet  has  grown  into  magnitude  since  the  salary  of  Dis- 
trict Attorneys  was  fixed,  equitable  compensation  may  be  made 
to  a  District  Attorney  out  of  the  appropriation  for  the  public 
work,  the  site  of  which  is  in  question.  (See  opinion  in  the  case 
of  Mr.  McKeon,  of  25th  January,  1855.) 

But,  in  a  matter  like  that  now  before  me,  which  is  of  the 
direct  official  business  of  a  District  Attorney  in  the  Court  of 
the  United  States  for  his  district,  which  is  of  the  very  class  of 
business  for  which  the  act  of  1853  expressly  and  in  plain  terms 
provides,  and  as  to  which  any  other  compensation  is  emphati- 
cally excluded  by  the  strong  terms  of  that  act,  it  does  not 
appear  to  me  that  any  extra  or  special  compensation  can  be  law- 
fully paid  to  the  District  Attorney. 

Nor,  in  my  judgment,  is  the  case  taken  out  of  the  general 
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rule  by  the  fact  that  the  suit  concerns  immediately  the  business 
of  the  Navy  Department,  and  has  been  the  subject  of  instruc- 
tions from  the  Secretary  of  the  Navy.  All  the  civil  business 
of  the  Government  concerns  some  one  of  its  Departments,  and 
may  require  the  attention  of  its  Head.  It  cannot  be  that  a  suk 
in  the  name  of  the  United  States,  pending  in  the 'District  or 
Circuit  Court,  is  out  of  the  scope  of  the  regular  duty  of  a  Dis- 
trict Attorney,  because  of  its  arising  in  the  business  of  the 
Navy  Department,  rather  than  the  Treasury  or  any  other  De- 
partment; nor  that  in  such  a  case  the  service  of  the  District 
Attorney  becomes  that  of  counsel  specially  retained  by  the 
Department. 

This  latter  enactment  must  have  been  designed,  it  seems  to 
me,  for  contingencies,  where  a  Head  of  Department  needs  pro- 
fessional services  in  a  case  not  provided  for  by  the  particular 
terms  of  the  law,  and  the  special  compensation  to  a  District 
Attorney  for  the  performance  of  such  service  must  depend  on 
that  fact,  not  on  the  fact  that  he  has  been  instructed  by  the 
Head  of  Department.  A  contrary  construction  would  lay  the 
foundation  for  extra  compensation  to  District  Attorneys  in 
almost  every  case  in  which  they  appear  in  civil  actions  in  which 
the  United  States  are  concerned. 

I  feel  constrained,  therefore,  to  conclude  that  Mr.  Moise  is 
not  entitled,  by  the  terms  of  the  act,  to  the  extra  compensation 
which,  he  now  asks  of  the  Navy  Department. 
I  have  the  honor  to  be,  very  respectfully, 

C.  CUSHING. 

Hon.  James  C.  Dobbin, 

Secretary  of  the  Navy. 
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CONTRACTS  BY  GOVERNMENTS. 

When  a  commissioned  officer  or  other  agent  of  the  United  States  makes  a  con- 
tract with  anj  person  for  their  use  and  benefit,  and  with  due  authority  of 
law,  such  officer  or  other  public  agent  is  not  responsible  to  the  party,  whose 
only  remedy,  is  against  the  Government. 

Bat,  in  making  contracts  with  any  one  claiming  to  act  for  the  Government,  it 
is  the  duty  of  the  party  contracting  to  inquire  as  to  the  authority  of  such 
agent  or  officelr : — without  which  it  is  doubtful  whether  the  contract  affects 
the  Government. 

If  a  public  officer,  however,  make  a  government  contract  without  authority, 
and  which  therefore  does  not  bind  the  Government,  such  officer  is  himself 
personally  responsible  to  the  contracting  party. 

But  a  public  officer  or  other  agent,  though  contracting  for  the  Government, 
may,  if  he  see  fit,  may  make  himself  the  responsible  party,  either  exclusively* 
or  in  addition  to  the  Government 

Attorney  General's  Office, 

April  10,  1855. 

Sir  :  Your  communication  of  yesterday  encloses  to  me  the 
copy  of  a  paper  entitled  "  Agreement  between  A.  G.  Benson, 
of  New  York,  and  F.  Barreda  &  Brother,  of  Baltimore,"  and 
submits  the  question,  whether  Mr.  Benson  can,  upon  this 
'*  agreement,"  maintain  a  suit  in  any  of  our  courts  against  Bar- 
reda &  Brother  ? 

This  agreement,  of  which  the  above  quotation  constitutes  the 
titular  and  commencing  clause,  proceeds  to  say,  that 

"  The  undersigned,  A.  G.  Benson,  Esq.,  of  New  York,  and 
F..  Barreda  &  Brother,  of  Baltimore, — the  first  as  the  charter 
for  the  vessels  to  be  named  thereunto,  bound  to  load  at  the 
Lobos  Islands,  and  the  second  acting  as  agents  of  the  Peruvian 
Government,  and  under  instructions  of  *  *  the  Minister  Pleni- 
potentiary of  Peru  at  Washington,  (Mr.  Osma,)  have  entered 
into  the  present  agreement  in  accordance  with  the  concession 
made  by  Mr.  Osma  for  the  taking  up  under  the  charter,  for  the 
account  of  the  Peruvian  Government,  of  the  said  vessels  char- 
tered by  *  Mr.  Benson,  to  be  sent  and  loaded  with  guano  at 
the  Lobos  Islands,  to  wit : 

1st.  A.  G.  Benson  will  endorse  to  F.  Barreda  &  Brother,  the 
charter-parties  of  the  following   vessels,  *  *  *  (enumerating 
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seventeen  by  name,)  the  said  charter-party  to  be  fulfilled  by 
the  said  F.  Barreda  &  Brother,  provided  that  the  captains  of 
these  vessels  may  agree  to  load  at  the  Chincha  Islands  instead 
of  the  Lobos  Islands.  *  * 

"  2d,  The  charter-parties  of  the  vessels  Cyrus,  Helen  Brooks, 
Emily  Taylor,  and  Tartan,  *  *  will  also  be  endorsed  by  Mr. 
Benson  and  fulfilled  by  F.  Barreda  &  Brother,  *  *  *  provided 
that  from  the  investigation  to  be  made  at  San  Francisco  by  the 
agent  of  the  Peruvian  Government,  it  n^ty  appear,  &c. 

"  8d.  With  the  view  of  giving  to  Mr.  Benson  all  possible 
facilities  to  obtain  from  the  owners  *  *  of  the  vessels  he  has 
chartered,  the  change  of  place  to  load  asked  for  per  article  1st 
and  2d,  F.  Barreda  &  Brother,  acting  under  the  instructions 
of  the  Peruvian  minister,  offer,  A;c. 

"  4th.  The  following  vessels,  *  *  will  be  taken  up  and  loaded 
by  F.  B.  &  Bro.,  under  the  same  conditions,  say  at  the  Chincha 
Islands,  for  the  United  States,  provided,  &c.,  (enumerating 
twenty-four  vessels  by  name.) 

"  5th.  F.  Barreda  &  Brother  will  pay  to  these  vessels,  trans- 
ferred by  Mr.  Benson,  the  freight  as  stipulated  per  charter-par- 
ties, and  the  difference  between  the  rate  therein  agreed,  and 
that  of  $20  as  allowed  by  the  Peruvian  minister,  will  be  paid 
to  Mr.  Benson  on  the  same  terms  as  to  the  vessels,  with  the 
deduction  of  five  per  cent,  commission  on  the  total  amount  of 
freight  at  $20,  that  Mr.  Benson  agreed  to  pay  to  the  said  F. 
Barreda  &  Brother. 

"  6th.  It  is  hereby  stipulated  and  agreed  that  the  endorse- 
ment of  Mr.  Benson  will  be  void  and  without  effect  for  those 
charter-parties  of  vessels  whose  captains,  under  any  pretence, 
may  refuse  to  fulfil  them,  or  to  change  the  place  of  loading,  as 
required  in  this  agreement.  The  said  charter-parties,  with 
copies  of  protest  of  the  agent  of  F.  Barreda  &  Brother,  to  be 
returned  to  Mr.  Benson  without  any  responsibility  to  F.  Bar- 
reda &  Bro'ther  for  the  endorsement  now  made  or  for  any  of 
the  conditions,  stipulations,  or  allowances  made  to  Mr.  Benson 
or  to  the  vessels  by  the  said  F.  Barreda  &  Brother,  on  their 
name  or  on  that  of  those  they  represent  in  this  present  agree- 
ment, as  it  is  understood  that  this  arrangement  with  all  its  con- 
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ditioDS,  has  been  made,  is  to  be  considered,  and  will  be  executed 
only  with  reference  to,  and  for  those  Tcssels,  whose  captains 
may  be  wflling  to  carry  into  effect,  fully  and  strictly,  the  char- 
ter-parties made  with  the  said  A.  G.  Benson  or  his  agents,  and 
the  alterations  hereby  mentioned  and  agreed  between  the  said 
Benson  and  F.  Barreda  k  Brother,  in  accordance  with  any 
fulfilment  of  the  offer  made  by  the  PeruYian  minister  in  the 
name  of  the  Peruyian  Government. 

'^  7th.  It  is  understood  that  Mr.  Benson  shall  have  the  right 
of  claiming  the  penalties  stipulated  in  the  charter-parties  or  to 
be  claimed  on  them  from  those  vessels  whose  charter-parties 
may  be  returned  to  him  by  F.  Barreda  k  Brother  in  according 
with  the  preceding  articles,  as  the  non-validity  of  the  endorse- 
ment leaves  to  him  all  the  rights,  privileges,  and  responsibilities 
of  his  engagements. 

^^  In  testimony  thereof  the  parties  have  signed  four  copies  of 
this  agreement,  made  at  Baltimore  on  the  8th  January,  1853. 
(Signed,)  *'  F.  Barreda  k  Bro. 

"A.  G.Benson." 

I  have  thus,  while  abridging  this  agreement  as  much  as  pos- 
sible in  other  respects,  yet  transcribed  literally,  and  in  their 
proper  connexion,  all  those  parts  of  it,  which  bear  on  the  ques- 
tion of  the  legal  relations  and  obligations  of  F.  Barreda  k 
Brother,  and  of  the  Peruvian  Government. 

Now,  there  is  no  doctrine  more  thoroughly  settled  in  our  law 
than  the  immunity,  as  a  general  rule,  of  government  agents  in 
regard  of  any  contract  made  by  them  in  the  name  and  for  the 
behoof  of  their  respective  governments.^ 

In  England^  the  leading  case  is  that  of  Macbeath  v.  Haldi- 
mand,  before  the  King's  Bench,  in  1786,  that  is,  in  the  timo 
of  the  Earl  of  Mansfield.  The  defendant  had  been  Governor 
of  Quebec,  and  as  such,  had  contracted  with  the  plaintiff  "  to 
supply  the  Crown  with  sundry  articles  for  the  use  of  the  Indians 
of  Upper  Canada,  during  the  recent  war  with  the  United  States. 
The  court  were  unanimously  of  opinion  that  the  action  could 
not  be  maintained,  because,  says  Mr.  Justice  BuUer,  ^'  in  any 
case  where  a  man  acts  as  agent  for  the  public  and  treats  in 
that  capacity,  there  is  no  pretence  to  say  that  he  is  personally 
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liable."  The*  counsel  in  the  argument  referred  to  a  previous 
case,  in  which  the  Chancellor  (Lord  Thurlow)  had  dismissed  a 
bill  in  equity  brought  against  General  Burgojne  '^  on  a  contract 
for  the  supply  of  artillery  carriages  iii  America  ;*'  and  Lord 
Mansfield  mentioned  two  eases  lately  tried  before  him,  one 
against  Lord  North,  as  First  Lord  of  the  Treasury,  for  the 
reimbursement  of  expenses  incurred  in  raising  a  regiment  for 
the  public  service.  (See  Macbeath  v,  Haldimand,  i  D.  &  E.  p. 
172.) 

In  the  following  year,  another  case  of  similar  character  came 
before  the  same  court,  it  being  an  action  on  a  charter-party 
entered  into  by  the  defendant,  a  captain  in  the  Navy,  with  the 
plaintiff,  for  the  transportation  of  prisoners  of  war  from  St. 
Helena  to  Europe,  in  which  the  decision  was  that  ^^  a  servant 
of  the  Crown,  contracting  by  deed  on  account  ^of  the  govern- 
ment, is  not  personally  answerable."  (Unwise  v.  Wolseley,  i 
D.  &  E.  p.  674.) 

Li  this  case,  the  Court  of  King's  Bench  seem  to  have  for- 
gotten, rather  than  overruled,  a  recent  case  of  precisely  the 
same  character,  in  which  action  against  a  captain  of  the  Navy 
on  a  charter-party  had  been  sustained.  (Cunningham  v.  Collier, 
iv  Dougl.  edit.  1841,  and  note  a.) 

All  these  cases  arising  at  about  the  ^ame  time,  if  they  show 
that  the  British  Government  had  some  trouble  with  the  army 
or  navy  contracts  which  its  officers  had  entered  into  during  the 
American  revolutionary  war,  yet  incidentally  served  the  pur- 
pose of  clearing  up  the  law  on  this  subject ;  which  underwent 
no  further  important  discussion  until,  so  recently  as  1822,  a 
retired  clerk  in  the  war  office  sued  the  Secretary  of  War,  Lord 
Palmerston,  in  assumpsit,  for  alleged  arrears  of  salary  due.  In 
this  case,  the  doctrine  was  reaffirmed  that  an  action  will  not  lie 
against  a  public  agent  for  anything  done  by  him  in  his  public 
character  and  employment.  (Gidley  v.  Lord  Palmerston,  iii 
Brod.  and  B.  p.  275.  See  also  Melchart  v.  Halsey,  iii  Wilson, 
149,  referred  to  by  Lord  Mansfield  in  Macbeath  v,  Haldimand, 
by  the  name  of  Lutterloh  v.  Halsey ;  and  Bower  v.  Morris,  ii 
Taunt.  374 ;  Stanley  v.  Hawkins,  i  East,  582 ;  Allen  v.  Walde- 
grave,  viii  Taunt.  566 ;  Rice  v.  Chute,  i  East,  579 ;  Myrtle  v. 
Reaver,  i  East,  135.) 
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In  the  United  States,  the  Supreme  Court  have  had  occasion 
to  consider  the  subject  and  to  come  to  the  same  conclusion,  in 
a  somewhat  celebrated  case,  that  of  Hodgson  v.  Dexter.  Here, 
"  Joseph  Hodgson,  of  the  City  of  Washington,  of  the  one  part, 
and  Samuel  Dexter,  of  the  same  place.  Secretary  of  War,  of 
the  other  part,"  agreed,  by  sealed  indentures,  for  the  lease  of  a 
building.  In  consideration  of  so  much  money,  paid  by  the  said 
Samuel  Dexter,  Hodgson  demised  the  premises  to  "  the  said 
Samuel  Dexter  and  his  successors,"  to  hold  the  same  to  the 
said  Samuel  Dexter  and  his  successors ;  the  lessor  covenanting 
vrith  "the  said  Samuel  Dexter  and  his  successors,"  that  "he, 
the  said  Samuel  Dexter  and  his  successors,  should  have  the 
quiet  enjoyment  of  the  premises  for  the  term ;"  and  "  the  said 
Samuel  Dexter,  for  himself  and  his  successors,"  making  usual 
covenants  for  repairs  and  for  the  surrender  of  the  premises  in 
due  time  to  Hodgson.  The  indentures  are  signed  and  sealed 
by  "Samuel  Dexter"  and  "Joseph  Hodgson,"  with  "their 
hands  and  seals."  This  building,  which  was  in  fact  hired  for 
the  use  of  the  War  Department,  having  been  accidentally,  or 
otherwise,  consumed  by  fire  during  the  term,  the  question  arose 
of  the  rights  of  the  lessor  under  the  covenants  of  the  lease :  to 
test  which,  not  being  able  to  sue  the  United  States,  he  brought 
his  action  in  the  Circuit  Court  of  the  District  against  Mr. 
Dexter.  The  Supreme  Court  of  course  decided  that  the  action 
was  not  maintainable.  "  It  is  too  clear  to  be  controverted," 
says  Chief  Justice  Marshall,  "  that  where  a  public  agent  acts 
in  the  line  of  his  duty,  and  by  legal  authority,  his  contracts 
made  on  account  of  the  government  are  public  and  not  per- 
sonal."    (Hodgson  V.  Dexter,  i  Cranch,  p.  346:) 

In  a  quite  recent  case,  where  the  agent  sued  was  the  agent 
of  the  Cherokee  Nation,  the  same  point  is  reafiirmed  by  the 
Supreme  Court;  and  the  rule  is  declared  to  be,  that  a  public 
officer  is  not  responsible  on  any  contract  he  may  make  in  that 
capacity ;  and  wherever  his  engagement  is  of  matters  within 
the  scope  of  his  authority,  it  is  intended  to  be  made  officially, 
and  in  his  public  character,  unless  the  contrary  appear  by 
satisfactory  evidence  of  a  personal  undertaking.  (Parks  v. 
Ross,  xi  Howard,  374.) 


Digitized  by 


Google 


TO  THE  SECRETARY  OF  STATE.  93 

CoDtracts  by  Gov«rnioeats. 

It  is  the  complement  of  this  doctrine,  that  as  now  at  length 
conclusively  settled,  the  officers  of  the  Treasury  of  the  United 
States,  or  others,  are  not  subject  to  the  process  of  mandamus 
or  injunction  to  compel  the  payment  of  money,  which  any  indi- 
vidual may  claim  to  be  due  him  from  the  Government.  (Good- 
rich V.  Guthrie,  S.  J.  C,  Dec.  T.,  1854,  No.  45.) 

The  same  general  doctrine  is  maintained  in  the  jurisprudence 
of  the  several  States  of  the  Union. 

In  Massachusetts,  the  leading  case  is  that  of  Brown  v.  Aus- 
ten, which  adopts  and  reaffirms  the  principle  of  the  case  of 
Macbeath  v,  Haldimand.  (Brown  t;.  Austin,  i  Mass.  R.  208. 
See  also  Tippatts  v.  Walker,  iv  Mass.  R.  595;  Freeman  v. 
Otis,  ix  Mass.  R.  272;  Dawes  v.  Jackson,  ix  Mass.  R.  490; 
Long  V.  Oolburn,  xi  Mass.  R.  97.) 

The  same  thing  was  decided  at  a  very  early  day  in  Connec- 
ticut, (1784,)  thai  is,  anterior  to  the  discussion  and  establish- 
ment of  the  rule  in  Macbeath  v.  Haldimand^  under  the  direction 
of  an  able  judge,  subsequently  the  author  of  the  Judiciary  Act 
and  Chief  Justice  of  the  United  States.  (Osgood  v.  Grosvenor, 
i  Root,  p.  89.  See  the  Case  of  the  Deputy  Commissioners  for 
Army  Purchases,  referred  to  in  Van  Santvoord's  Lives  of  C. 
J.,  p.  221.) 

The  doctrine  is  received  also  in  the  State  of  New  York  as  a 
general  rule,  although,  as  will  have  to  be  shown  hereafter, 
with  some  absence  of  precision,  or  at  least  uncertainty  of 
opinion  in  the  range  of  application,  as  occasionally  happens 
in  the  adjudications  of  that  State.  (See  Walker  v.  Swartwout, 
xii  Johns.  444;  Rathbone  v.  Rudlong,  xv  Johns.  1,  2,  argu- 
endo ;  Bronson  v.  Woolsey,  (a  captain  in  the  navy,)  xvii  Johns. 
46;  Fox  V.  Drake,  viii  Cowen,  101;  Osborne  v,  Kerr,  xii 
Wend.  179.) 

It  is  unnecessary  to  multiply  citations  from  the  decisions  of 
other  States  to  the  general  point.  I  add  only,  that  so  firmly 
is  the  general  doctrine  established,  that  the  converse  of  the  rule 
has  been  adjudged  also,  namely,  that  in  these  cases  a  suit  for 
breach  of  contract  must  be  brought  by  the  Government  itself, 
and  cannot  be  in  the  name  of  the  agent  of  the  Government. 
This  point  was  determined  in  Massachusetts,  in  the  case  of  a 
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contract  on  public  account  with  a  Captain  of  the  Navy  of  the 
United  States.  (Bainbridge  v.  Downie,  vi  Mass.  R.  253 :  see 
also  Irish  v.  Webster,  v  Greenl.  R.  171.) 

One  thing  more  needs  to  be  said,  in  order  to  complete  this  part 
of  the  subject.  If  Mr.  Benson's  claim  is  against  any  govern- 
ment, it  is  not  that  of  his  own  country,  such  as  was  the  relation 
of  parties  in  all  the  cases  above  cited,  but  it  is  a  foreign  govern- 
ment, that  of  the  Peruvian  Republic.  That  seems  to  be  imma- 
terial, however,  in  the  present  case.  For  although,  in  private 
dealings,  it  is  for  the  most  •part  held  that  where  a  domestic 
agent  acts  for  a  foreign  principal,  the  domestic  agent  is  prima 
facia  liable ;  (see  Thompson  v,  Davenport,  ix  B.  &  Cr.  p.  87, 
and  De  Gaillon  v.  L'Aigle,  i  Bos.  &  P.  369;)  yet  the  pre- 
sumption is  said  to  be  otherwise  if  the  principal  be  a  govern- 
ment. A  case  occurred  of  the  acceptance  in  the  United  States, 
by  a  French  consul,  of  a  bill  of  exchange  drawn  on  account  of 
the  French  Republic ;  that  aeceptance  being  made  to  and  held 
by  a  citizen  of  the  United  States.  The  plaintiff  urged  that  the 
general  doctrine  applied  only  where  the  parties  are  subjects  of 
the  same  government.  But  the  Supreme  Court  of  the  United 
States  adjudged  the  contrary,  holding  the  only  question  to  be 
whether  the  contract  was  individual  or  official,  and  if  the  latter, 
the  demand  must  be  presented  to  the  French  Republic.  (Jones 
V,  La  Tombe,'  iii  Dallas,  384.) 

Nevertheless,  forcible  as  are  all  these  judicial  decisions  in 
establishment  of  the  general  rule,  they  do  not  conclude  the 
present  question. 

In  the  first  place,  it  had  been  held  in  several  cases,  that  if  the 
public  agent  had  received  for  disbursement  the  public  money 
claimed,  he  is  answerable  to  the  party.  {JSx.  gr.^  see  Rice  v. 
Everett,  i  East,  p.  583,  note ;  Freeman  v.  Otis,  ix  Mass.  R.  272.) 
But  this  point  of  doubt  seems  to  be  disposed  of  by  the  case  of 
Gidley  v.  Lord  Palmerston. 

In  the  second  place,  if  the  agent  deny  to  his  government  that 
he  has  entered  into  the  assumed  contract,  and  thus  prevent  the 
party  from  his  remedy  as  against  the  government,  then  the  agent 
must  be  personally  answerable.     He  will  in  fact  have  abjured 
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his  mandatary  character  and  consequent  rights.  (Freeman  v. 
Otis,  ix  Mass.  R.  p.  272.) 

In  the  third  place,  a  more  difficult  inquiry  may  arise  upon 
the  point  whether  the  party  claimant  contracted  on  the  faith  of 
the  agent  or  on  that  of  the  agent's  government.  That  inquiry 
is  fundamental  in  the  whole  subject  of  principal  and  factor,  and 
is  not  excluded  because  of  the  factor  being  a  public  officer,  and 
the  principal  a  soyereign  state,  save  that  the  presumption  is  the 
other  way ;  very  strong  evidence  is  requisite  to  prove  that  the 
credit  was  given  to  the  agent  personaily,  and  not  to  his  govern- 
ment. (Story  on  Agency,  s.  306.)  Still,  evidence  on  this  point 
may  be  competent  and  pertinent  to  the  issue.  (Sheffield  v. 
Watson,  iii  Gaines'  R.  p.  69.)  Indeed,  a  very  eminent  judge 
has  ruled,  that  whether  an  agent  contracts  for  himself  or  his 
principal  is  matter  of  fact  for  a  jury.  (Cottrell  v.  Thorne,  iii 
Caines*  R.  p.  71,  note;  Prosen  v.  Allen,  Gow's  R.  117.)  Such 
responsibility  of  a  known  public  agent  may  exist  by  express 
agreement,  or  it  may  be  inferred  from  attendant  circumstances. 
(Macbeath  v.  Haldimand,  i  D.  &  E.  172,  180,  181 ;  Gill  v. 
Brown,  xii  Johns.  885.)  Indeed,  when  a  question  arises  of 
the  exemption  of  a  public  agent,  the  court  always  examines  the 
reverse  of  the  question,  to  see  whether  such  agent  may  not  have 
intentionally  acted  on  his  personal  responsibility.  (Per  Marcy, 
J.,  in  Belknap  v,  Reinhart,  ii  Wendell,  p.  375.) 

There  is  nothing  in  the  general  principles  of  law,  which 
forbids  an  agent  of  the  government  to  make  himself  personally 
responsible  on  a  contract  entered  into  by  him  for  the  benefit  of 
his  government.  (Olney  v.  Wickes,  xviii  Johns.  122 ;  Swift  v. 
Hopkins,  xiii  Johns.  313.) 

Instead  of  which,  on  the  contrary,  in  the  two  pertinent  cases 
of  decision  by  the  Supreme  Court  of  the  United  States,  which, 
of  course,  is  the  highest  authority  with  us,  there  is  explicit 
saving  of  the  agent's  liability  in  certain  contingencies.  In 
Hodgson  v.  Dexter,  the  court  admit  inquiry  as  to  whether  the 
agent  of  the  Government  intended  to  bind  himself  personally,  as 
they  do  also  in  Parks  v,  Ross,  as  agent  of  the  Cherokee  nation. 

In  several  of  the  modem  cases  in  particular  States  of  the 
Union,  the  doctrine  is  very  explicitly  stated. 
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The  Supreme  Court  of  New  Hampshire,  after  careful  argu- 
ment upon,  and  analysis  of,  all  the  decided  cases,  say  that  all 
turn  upon  this  question,  to  whom  was  the  credit  given ;  that 
this  is  a  question  of  fact  to  be  determined  by  the  jury,  or  of 
law  arising  upon  a  given  or  agreed  state  of  facts ;  that  the  same 
doctrine  is  applicable  in  the  case  of  public  agents,  and  if  the 
credit  be  in  fact  given  to  them,  and  not  to  the  Government,  the 
agents  themselves  are  responsible.  (Brown  v.  Rundlett,  xv  N, 
H,  Rep,  360.) 

So  in  Connecticut,  the  Supreme  Court  of  that  State,  while 
conceding  the  general  rule  as  to  public  agents,  yet  adjudge  that 
the  question  of  their  liability  is  one  of  intention,  to  be  determined 
by  the  facts  in  proof.  (Perry  v.  Hyde,  x  Con.  R.  p.  329.  See 
also  Adams  v.  Whittlesey,  iii  Con.  R.  566.) 

So,  in  the  State  of  Mississippi,  the  Supreme  Court  rule  that, 
in  a  contract  with  a  public  agent,  the  intention  of  the  parties 
to  create  and  rely  on  the  personal  responsibility  of  the  public 
agent  may  be  shown  by  proof  or  circumstances.  (Copes  v. 
Matthews,  x  Sm.  &  M.  398.) 

Again,  it  may  happen  that  a  party,  in  making  the  contract, 
prefers  the  responsibility  of  the  agent  to  that  of  his  govern- 
ment, and  accepts  and  wholly  relies  upon  his  credit  in  the 
engagement.  But,  in  this  case,  the  fact  must  be  shown  affirma- 
tively, and  by  sufficient  proofs,  especially  where  the  official 
capacity  of  the  agent  is  known,  and  he  professedly  acts  for  his 
Government. 

On  the  other  hand,  the  government  is  not  bound  by  the  act 
of  an  agent,  unless  he  had  authority  to  perform  it,  (Lee  v. 
Munroe,  vii  Cranch,  866,)  or  the  proceeds  were  expressly 
received  and  accepted  by  the  government,  (Armstrong  v.  The 
United  States,  Gilpin's  R.  p.  899 ;)  and  if  an  agent,  though 
professing  to  represent  his  government,  acted  without  autho- 
rity, the  remedy  is  by  action  against  him,  and  not  against  his 
government.  In  such  case,  the  question  returns  to  the  domain 
of  the  ordinary  law  of  principal  and  agent,  or,  to  speak  more 
exactly,  the  professed  agent  is  in  fact  the  true  and  only  prin- 
cipal. 

There  is  an  opinion  of  one  of  my  predecessors,  which  lays 
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down  the  rule  with  sufficient  provision,  to  the  effect  that, 
although  a  known  public  officer  or  agent  who  contracts  on 
behalf  of  the  government  in  his  official  capacity,  and  without 
pledging  his  personal  responsibility,  is  not  in  general  per- 
sonally bound  for  the  fulfilment  of  the  contract,  still  he  may 
bind  himself  by  express  stipulation ;  and  where  he  exceeds  his 
authority,  or  assumes  to  act  in  cases  where  he  had  no  power,  or 
improperly  interferes  to  prevent  the  party  from  obtaining  satis- 
faction from  the  government,  he  will  be  responsible  in  his  own 
person.  (Opinion  of  Mr.  Sutler,  August  5th,  1834,  edit.  1851, 
vol.  ii,  p.  918.)  ^ 

Mr.  Butler  also  holds  that  the  public  agent  is  liable  to  third 
parties,  when  he  has  received  public  money  for  the  satisfaction 
of  a  particular  contract,  and  withholds  it ;  but  this  appears  to 
me,  as  hereinbefore  observed,  to  be  questionable  doctrine. 

In  a  word,  as  Kent  well  concludes  in  his  Commentaries,  the 
true  inquiry  is,  to  whom  was  the  credit,  in  the  contemplation 
of  the  parties,  to  be  given  ?  That  is  the  general  inference  to 
be  drawn  from  all  the  cases,  and  is  expressly  declared,  as  we 
see,  in  many  of  them.  The  agent  of  the  public  may  bind  him- 
self by  an  express  engagement,  '^  and  the  distinction  terminates 
in  a  question  of  evidence."     (Kent's  Com.  vol.  ii,  p.  633.) 

In  the  present  case,  the  Messrs.  Barreda  profess  to  act  as 
the  agents  of  the  Peruvian  Government  under  the  instructions 
of  their  Envoy  in  this  country,  and  for  the  benefit  of  that 
government.  This  circumstance  constitutes  presumption  of  the 
responsibility  of  the  government  itself.  But  that  presumption 
is  subject  to  be  rebutted  by  facts,  which  may  or  may  not  exist, 
to  establish  the  concurrent  liability  of  the  Messrs.  Barreda,  or 
to  exclude  that  of  the  Peruvian  Government. 

It  is  impossible,  upon  the  mere  exhibition  of  the  contract,  to 
determine  this  matter,  and  there  is  no  other  information  regard- 
ing it  before  me. 

For  aught  that  appears,  the  Messrs.  Barreda  and  Mr.  Benson 
have  themselves  determined  this  question  by  the  course  of  their 
transactions  under  the  agreement.  There  may  or  may  not  be 
distinct  understanding  between  them  on  this  point.  For  aught 
that  appears,  the  Messrs.  Barreda  may  be  ready,  or  even  de^ 
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girous,  to  fulfil  and  perform  the  agreement  according  to  its 
terms,  not  being  entitled  to,  or  not  claiming,  any  exemption  as 
agents,  and  prepared  to  perform,  either  volantarilj  or  in  behalf 
of  the  Peruvian  Government. 

This  agreement  is  the  assumption,  either  by  the  Peruvian 
Government,  or  by  Messrs.  Barreda  in  their  behalf,  of  certain 
contracts  purporting  to  have  been  entered  into  by  citizens  of 
the  United  States  for  loading  guano  at  the  Lobos  Islands.  It 
appears  on  its  face  to  be  the  adjustment  and  liquidation  of 
private  interests  connected  with  the  transient  error  which  some 
former  authorities  of  the  United  States  had  fallen  into,  with 
respect  to  the  sovereignty  of  those  islands.  Under  it,  legal 
rights  may  exist,  which  can  be  determined  only  by  judicial 
investigation. 

I  can  but  advise,  therefore,  that,  before  undertaking  to  deter- 
mine the  legal  effect  of  the  agreement  in  this  relation,  you  make 
full  inquiry  on  the  subject,  not  only  through  Mr.  Benson,  but 
also  through  the  other  parties  in  question,  namely,  the  Messrs. 
Barreda  and  the  Peruvian  Government. 

I  have  the  honor  to  be,  very  respectfully, 

C.  GUSHING. 

Hon.  Wm.  L.  Marct, 

Secretary  of  State. 


NAVAL  COURTS  MARTIAL. 

Upon  eertain  obarges,  Captain  S.  W.  Downing,  of  the  Navy,  was  tried  by  court 
martial,  and  sentenced  to  be  dismissed:  which  sentence  was  approved  by 
the  President,  and  duly  carried  into  effect  by  the  Secretary  of  the  Navy. 

After  this  Captain  Downing,  in  a  communication  to  the  Secretary  of  the  Navy, 
claimed  that  the  proceedings  in  the  case  were  illegal  and  void,  because  of 
the  following  facts: 

The  court  was  composed  of  thirteen  members,  six  of  whom  were  junior  in  rank 
to  Captain  Downing,  and  six  of  them  senior  to  him,  exclusive  of  the  Presi- 
dent, who  was  also  his  senior.  During  the  trial.  Captain  Forrest,  one  of  the 
members  of  the  court,  was  absent  two  days,  by  reason  of  sickness.  On  his 
reappearing  to  resume  his  seat,  it  was  decided  by  the  court  that  he  could 
not  do  so,  and  the  case  proceeded  to  conclusion  without  the  further  presence 
of  Captain  Forrest. 

Held;  1.  The  dismissal  is  a  consummated  fact,  whether  the  sentence  was  law- 


Digitized  by 


Google 


TO  THE  SECRETARY  OF  THE  NAVY.  99 

Naval  Courts  Martial. 

ful  or  not,  and  if  tho  party  be  restored  to  the  serrice  it  can  only,  be  by  re- 
nomination  to  the  Senate,  and  reappointment. 

2.  In  the  present  stage  of  the  case,  no  question  on  the  proceedings  of  the  court 
can  be  raised  save  that  of  nullity  of  sentence  for  want  of  jurisdiction. 

8.  It  is  doubtful  whether  the  court  had  lawful  authority  to  exclude  Captain 
Forrest  under  the  circumstances  stated. 

4.  But  his  exclusion  does  not  affect  the  proceedings  of  the  court  with  nullity, 
and,  if  it  were  an  irregularity,  should  have  been  taken  advantage  of  before 
the  sentence,  or,  at  least,  before  the  approval  of  the  sentence  by  the 
President 

Attorney  General's  Office, 
April  11,  1855. 

Sir  :  I  have  the  honor  to  reply  herewith  to  your  communica- 
tion of  the  24th  of  November  last,  in  relation  to  certain  pro* 
ceedings  of  a  naval  court  martial,  in  the  case  of  Captain  Down- 
ing; in  consideration  of  whose  interests  in  this  question  the  case 
has  been  held  under  advisement  by  me  to  the  present  time. 

It  appears  that,  upon  certaiir  charges,  Captain  Downing  was 
tried  and  sentenced  to  be  dismissed;  that  the  sentence  was 
approved  by  the  President  of  the  United  States,  and  duly  car- 
ried into  effect  by  the  Secretary  of  the  Navy. 

It  does  not  appear  that  Captain  Downing  took  exception  at 
the  time  to  the  approval  of  the  sentence  by  the  President, 
although  it  was  competent  for  him  to  do  so,  and  to  represent  to 
the  President  any  proper  matters  of  exception,  or  in  arrest  of 
the  final  decision,  or  suggestions  upon  the  merits  in  mitigation. 
The  dismissal  thus  became  a  consummated  fact,  and  incapable 
of  being  recalled  by  the  President,  so  that,  if  Captain  Downing 
were  to  be  restored  to  the  Navy,  it  could  only  be  done  by  a 
new  appointment.  (Mr.  Nelson's  opinion  of  November  6th, 
1843,  vol.  ii,  p.  1651.) 

In  this  condition  of  things,  and  in  the  present  stage  of  the 
case,  no  question  can  be  raised  on  the  proceedings  of  the  court, 
save  the  purely  technical  one  of  nullity  of  sentence  for  want  of 
jurisdiction. 

Such  a  question  is  one  of  pure  and  strict  legal  right,  in  the 
consideration  of  which  no  collateral  element  can  by  possibility 
enter,  whether  of  regard  or  of  disregard  for  Captain  Downing. 
It  must  be  dealt  with  in  the  same  spirit  as  the  solution  of  a 
problem  of  arithmetic  or  algebra. 
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There  does  not  appear  to  be  any  room  for  doubt  as  to  the 
premises  of  fact,  all  which  are  of  record. 

The  court  for  the  trial  of  Captain  Downing  was  composed  of 
thirteen  members,  six  of  whom  were  his  juniors  and  seven  his 
seniors,  ajid  among  those  Captain  Forrest. 

Subsequently  to  the  organization  of  the  court  and  the  com- 
mencement of  the  trial,  Captain  Forrest  was  taken  sick,  and 
was  absent  two  days,  during  which  the  trial  proceeded.  On  his 
recovery,  he  presented  himself  in  court,  for  the  purpose  of  re- 
suming his  part  in  its  deliberations.  The  question  then  arose, 
whether  he  could  lawfully  retake  his  place ;  and  his  colleagues 
of  the  court  held  that  he  could  not,  and  the  trial  went  on  with- 
out him.  It  appears  that  Captain  Downing  waived  any  objec- 
tion to  Captain  Forrest's  resuming  his  place ;  and  it  does  not 
appear  that  he  made  any  objection  to  the  court  going  on  during 
the  two  days  of  the  temporary  absence  of  Captain  Forrest. 
Upon  these  facts,  the  question  is,  whether  the  act  of  the  court, 
in  excluding  Captain  Forrest,  rendered  all  its  consequent  pro- 
ceedings null  and  void  ? 

The  act  of  23d  April,  1800,  (ii  U.  S,  Laws  50,)  article  35, 
provides  for  convening  naval  general  courts  martial  in  these 
words :  '^  General  courts  martial  may  be  convened  as  often  as  the 
President  of  the  United  States,  the  Secretary  of  the  Navy,  or  the 
commander-in-chief  of  the  fleet,  or  commander  of  a  squadron, 
while  acting  out  of  the  United  States,  shall  deem  it  necessary : 
provided  that  no  general  court  martial  shall  consist  of  more 
than  thirteen,  nor  less  than  five  members,  and  as  many  officers 
shall  be  summoned  on  every  such  court  martial,  as  can  be  con- 
vened without  injury  to  the  service,  so  as  not  to  exceed  thir- 
teen, and  the  senior  officer  shall  always  preside,  the  others 
ranking  agreeably  to  the  date  of  their  commissions ;  and  in  no 
case,  where  it  can  be  avoided  without  injury  to  the  service, 
shall  more  than  one  half  of  the  members,  exclusive  of  the  Presi- 
dent, be  junior  the  officer  to  be  tried.*' 

The  39th  article  is  as  follows  : 

"  When  the  proceedings  of  any  general  court  martial  shall 
have  commenced,  they  shall  not  be  suspended  or  delayed  on 
account  of  the  absence  of  any  of  the  members,  provided  five  or 
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more  be  assembled;  but  the  court  is  enjoined  to  sit  from  day  to 
day,  Sundays  excepted,  until  sentence  be  given :  And  no  mem- 
ber of  said  court  shall,  after  the  proceedings  are  begun,  absent 
himself  therefrom,  unless  in  case  of  sickness,  or  orders  to  go  on 
duty  from  a  superior  officer,  on  pain  of  being  cashiered.*' 

It  is  not  denied  that  the  court  were  ordered,  organized,  and 
commenced  their  proceedings,  in  strict  conformity  with  article 
thirty-five,  and  had  complete  jurisdiction.  Did  they  afterwards 
lose  it  ? 

The  thirty-ninth  article  provides,  that  when  the  court  shall 
have  commenced,  it  shall  not  suspend  or  delay  business  on 
account  of  the  absence  of  any  member,  provided  five  or  more 
be  assembled.  Under  this  provision,  the  court  was  bound  to 
continue  its  sessions  while  Captain  Forrest  was  absent,  without 
reference  to  the  cause  of  such  absence.  The  trial  was  not  to 
be  arrested  on  account  of  the  non-attendance  of  members  of 
the  court,  whatever  their  rank,  provided  five  should  continue 
present.  The  provision,  requiring  a  majority  to  be  senior  in 
rank  to  the  accused,  is  confined  to  the  organization  of  the  court, 
and  does  not  extend  to  its  subsequent  proceedings.  The  court, 
therefore,  had  complete  jurisdiction  while  Captain  Forrest  was 
absent. 

After  the  reappearance  of  Captain  Forrest,  the  jurisdiction  of 
the  court  continued  so  long  as  five  members  continued  present, 
and  they  could  lawfully  proceed  with  the  trial,  unless  his  return, 
and  the  refusal  of  the  court  to  permit  him  further  to  sit,  rendered 
it  illegal. 

If  Captain  Forrest  had  remained  away,  the  proceedings  would 
have  been  regular,  and  the  jurisdiction  undoubted,  under  the 
thirty-ninth  article.  The  provision,  which  forbids  a  member  to 
absent  himself  except  in  case  of  sickness  or  in  obedience  to 
orders,  is  one  for  the  regulation  of  the  conduct  of  members 
themselves,  and  personally  subjects  them  to  censure ;  but  it  has 
no  bearing  upon  the  question  of  the  jurisdiction  of  the  court,  or 
the  legality  of  its  proceedings.  A  member  of  the  court  may 
wilfully  absent  himself,  and  be  tried  and  cashiered  for  it,  with- 
out in  the  least  affecting  the  legality  of  the  proceedings  of  the 
court.     The  question  is,  when  narrowed  down  to  this,  did  the 
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return  of  Captain  Forrest,  and  the  action  of  the  court  in  refusing 
him  a  seat,  oust  the  jurisdiction  of  the  court,  and  render  its 
proceedings  void,  when  they  would  have  been  valid  if  he  had 
remained  away  throughout  the  whole  trial  ? 

In  all  courts  of  justice,  composed  of  several  members,  if  a 
quorum  be  present,  their  proceedings  are  just  as  regular  and 
legal  as  if  all  were  present.  In  practice,  it  is  unusual  for 
members,  who  have  not  heard  the  whole  trial,  to  participate  in 
giving  judgment;  but  there  is  no  law  to  prohibit  their  doing  so, 
or  to  compel  them  if  they  refuse. 

In  the  present  case,  the  right  of  Captain  Forrest  to  partici- 
pate in  the  trial,  a  portion  of  which  he  had  not  heard,  was  so 
far  doubtful  as  to  induce  the  accused  to  tender  his  consent  to 
waive  all  question  as  to  this  point.  But  the  presentation  of  this 
paper  could  neither  confer  power  upon  Captain  Forrest,  nor 
aflfect  the  jurisdiction  or  authority  of  the  court.  These  depended 
upon  the  law,  and  not  upon  the  act  of  the  accused. 

It  is  true  that,  not  having  heard  a  portion  of  the  witnesses 
testify,  so  as  to  judge  of  their  credibility  from  their  appearance 
and  manner  of  testifying,  Captain  Forrest  was  without  some  of 
the  means  of  proper  judgment.  The  case  might  have  turned 
upon  the  credibility  of  a  witness  examined  when  he  was  absent. 
The  appearance  and  manner  of  the  witness  might  have  con- 
cluded that  question.  No  mere  subsequent  reading  of  the 
evidence  can  supply  full  means  of  knowledge  in  this  respect. 
If  the  court  had  not  excluded  him,  still  it  might  have  been 
improper  for  him  to  participate  in  the  finding  of  the  court. 
Suppose,  for  instance,  that  he  had  been  absent  during  a  pro- 
tracted and  complicated  trial,  and  came  in  on  the  last  day  to 
hear  the  arguments,  not  having  heard  the  testimony  at  all, 
could  he  properly  have  a  voice  in  the  finding?  This  could 
hardly  be.  But  the  length  of  absence  determines  nothing, 
save  in  the  degree  of  its  relative  effect  upon  the  fitness  of  the 
absentee  to  sit  in  judgment  in  the  case. 

However  this  may  be,  whether  the  absent  member  shall  act 
or  not  upon  his  return,  must  depend  upon  his  own  views  of 
propriety,  and  not  upon  those  of  the  court,  which  is  nowhere 
clothed  with  power  to  expel  a  fellow  member.     When  the  court 
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is  organized,  the  questions  before  them  relate  to  the  accused,  and 
not  to  the  qualifications  of  their  brother  members,  of  which  they 
have  no  jurisdiction.  I  think  thej  had  no  authority  to  exclude 
Captain  Forrest  from  a  seat  in  the  court.  But  it  does  not 
follow  from  this  that  the  court  lost  jurisdiction  over  the  accused, 
and  that  their  subsequent  proceedings  were  void.  They  may 
have  acted  irregularly  or  illegally  towards  their  colleague,  with- 
out rendering  their  subsequent  acts,  as  to  the  accused,  void. 
They  may  have  mistaken  their  duty  towards  him,  without  having 
erred  as  to  the  merits  of  the  case  before  them.  And  whether 
they  violated  the  law  in  this  respect,  is  a  question  between  them 
and  the  law  itself,  to  be  considered  if  they  shall  ever  be  accused 
in  the  premises  before  the  proper  forum.  In  a  word,  the  pro- 
ceedings may  have  been  irregular,  without  in  the  least  degree 
tending  to  destroy  the  court's  jurisdiction. 

The  39th  article  makes  the  trial  valid  if  five  members 
assemble.  It  contemplates  that  more  may  be  ordered,  who  for 
some  cause  refuse  or  omit  to  attend.  It  provides  punishment 
for  those  who  do  so,  except  when  they  shall  be  sick  or  may  be 
ordered  elsewhere.  The  provision  for  this  penalty  shows  that 
it  was  anticipated  members  might  be  absent  for  other  causes : — 
upon  which  the  law,  instead  of  declaring  the  proceedings  void 
in  such  case,  makes  them  valid,  and  punishes  the  offending 
absentee. 

The  only  remaining  question  is,  whether  the  cause  of  absence, 
as  distinguished  from  the  absence  itself,  in  any  way  affects  the 
question  of  legality  or  jurisdiction.  It  certainly  might  when 
the  absent  member  is  called  upon  to  justify  his  own  acts.  But 
does  it,  as  between  the  accused  and  the  law  ?  Suppose  Captain 
Forrest  had  voluntarily  left  the  place  of  sitting  of  the  court,  or 
had  been  detained  from  the  court  by  force,  or  had  for  any  other 
cause  remained  away,  would  not  the  prosecution  of  the  trial 
have  been  lawful  ?  So  it  seems  to  me.  And  in  the  same  sense, 
*  it  is  impossible  for  me  to  perceive  how  the  fact  that  the  other 
members  of  the  court,  in  good  faith,  and  in  the  supposed  exer- 
cise of  a  lawful  right,  caused  the  absence  of  Captain  Forrest, 
should  extinguish  the  jurisdiction  of  the  court  over  the  case 
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itself,  any  more  than  if  such  absence  had  resulted  from  his  own 
violation  of  law,  or  from  the  interposition  of  third  parties. 

If  the  fact  of  the  absence  of  Captain  Forrest  had  been  pre- 
sented to  the  President  as  the  ground  of  a  new  trial,  for  instance, 
it  might  or  might  not  have  been  worthy  of  consideration  in  that 
relation.  A  mere  incidental  irregularity  in  form,  wholly  inde- 
pendent of  the  merits  of  the  case,  might  then  have  been 
cured,  without  injury  to  Captain  Downing  or  injustice  to  the 
Navy.  There  is  a  multitude  of  irregularities  in  the  pro- 
ceedings of  courts,  whether  martial  or  others,  which  a  party 
may  avail  himself  of  to  his  advantage  at  the  proper  time.  Cap- 
tain Downing  did  not  see  fit  to  make  any  question  of  this  nature 
at  that  proper  time.  It  is  too  late  for  him  to  do  this  now,  as 
it  is  too  late  for  the  Government  to  take  lawful  steps  in  the  pre- 
mises for  the  further  investigation  of  the  merits, — which,  if  the 
question  had  been  made  prior  to  the  discharge  of  the  court  and 
the  approval  of  its  sentence,  might  have  been  done,  as  well  in 
the  interest  of  the  accused  as  of  the  public  service. 

I  am  of  opinion  that  the  matters  alleged  in  this  case  are  not 
of  such  a  nature  as  to  affect  the  proceedings  of  the  court  with 
nullity,  and  that  the  sentence  of  the  court  is  therefore  valid  in  law. 
I  am,  very  respectfully, 

C.  GUSHING. 

Hon.  James  G.  Dobbin, 

Secretary  of  the  Navy. 


THE  MADISON  PAPERS. 

Congress  authorised  the  Secretary  of  State  to  purchase  of  Mrs.  Madison  "  all 
the  unpablished  manuscript  papers  of  James  Madison,  now  belonging  to 
and  in  her  possession,"  for  a  certain  sum  of  money.  Mrs.  Madison  con- 
Yeyed  and  delivered  to  the  Secretary  of  State  such  papers  as  she  understood 
to  be  intended  by  the  act,  but  without  schedule  or  inventory,  and  they  were 
so  accepted  and  paid  for  by  the  Secretary.  Meanwhile,  other  manuscripts 
of  Mr.  Madison  remained  in  her  possession,  and  were  disposed  of  by  her  son 
and  executor. 

Held,  that  the  contract,  and  delivery,  and  acceptance  of  manuscripts,  with 
accompanying  explanations,  between  Mrs.  Madison  and  the  Secretary  of 
State,  disposed  of  the  question  of  what  manuscripts  were  intended  by  the 
act  of  Congress. 
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Attorney  General's  Office, 

April  14,  1855. 

Sir:  I  have  examineci  the  documents,  referred  by  you  to 
this  office,  regarding  a  portion  of  the  MadiSon  papers,  alleged 
to  be  in  the  possession  of  Mr.  James  C.  McGuire.  You  ask 
my  opinion  as  to  the  expediency  of  instituting  legal  proceedings 
in  the  name  of  the  United  States  to  recover  possession  of  those 
manuscripts. 

The  answer  to  this  question  involves  three  inquiries :  First, 
what  was  the  contract  with  Mrs.  Madison?  Second,  has  it 
been  fulfilled  7  And  third,  if  it  has  not,  have  the  United  States 
any  remedy  against  Mr.  McGuire  ? 

By  the  act  of  May  Slst,  1848,  (ix  Stat,  at  Large,  p.  285,) 
an  appropriation  was  made  by  Congress,  authorizing  the  Secre- 
tary of  State  to  purchase  of  Mrs.  Madison  "  all  the  unpublished 
manuscript  papers  of  James  Madison,  now  belonging  to  and  in 
her  possession ;  and,  upon  the  delivery  thereof  to  the  Secretary 
of  State,  with  a  proper  conveyance  of  the  title  to  the  United 
States,"  a  certain  payment  of  money  was  to  be  made  to  her  in 
the  manner  specified  in  the  said  act. 

On  the  8th  of  June,  1848,  Mrs.  Madison  wrote  to  the  Secre- 
tary of  State,  informing  him  that  therewith  she  transmitted 
"  all  the  manuscript  papers  of  my  late  husband,  with  a  deed  of 
conveyance  to  the  United  States,  in  compliance  with  the  requi- 
sitions of  the  act  of  Congress,"  and  asked  for  the  certificate 
necessary  to  the  consummation  of  the  contract  of  purchase. 
She  then  says :  '^  You  will  excuse  me  for  adding  that  the  papers 
written  by  Mr.  Madison,  as  arranged  under  his  direction,  are 
put  together  in  volumes.  I  had  not  intended  to  include  papers, 
written  by  others  to  him,  in  the  transfer:  my  reasons  were 
founded  exclusively  on  motives  of  delicacy  towards  those  by 
whom  they  were  written ;  they  may  not  have  been  written  with 
any  expectation  that  they  would  be  made  public,  and  there  may 
be  portions  of  them  which  may  excite  painful  feeling  if  pub- 
lished. It  has,  however,  been  suggested  to  me  by  my  friends, 
that  the  terms  employed  in  the  act  of  Congress  embrace  all  the 
manuscript  papers  which  were  Mr.  Madison's,  and  which  are 
now  in  my  possession  by  virtue  of  his  will,  and  that  additional 
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value  will  be  given  to  his  correspondence  by  the  counterpart 
furnished  in  the  letters  addressed  to  him.  I  have  not  hesitated 
to  place  them  in  your  hands,  with  the  expression  of  my  request, 
that,  whenever  it  shall  be  the  pleasure  of  Congress  to  make 
a  publication,  care  will  be  taken  not  to  include  in  it  any  portion 
of  the  letters  to  my  husband,  if  any  such  there  be,  which  it 
may  be  thought  his  correspondents  would  desire  not  to  have 
made  public." 

On  the  same  day  Mrs.  Madison  executed  a  conveyance, 
reciting  the  act  by  which  she  bargained,  sold,  and  delivered  unto 
the  United  States  ^^the  said  manuscript  papers  and  all  her 
copyright,  titlis,  interest,  property,  claim,  and  demand  whatso- 
ever, of,  in,  and  to  the  same.'' 

And  on  the  same  day,  the  Secretary  of  State  gave  Mrs. 
Madison  a  receipt  for  four  trunks  containing  papers,  which  are 
declared  by  her  to  be  "  all  the  unpublished  manuscript  papers 
of  the  said  James  Madison,  belonging  to,  and  in  her  possession, 
agreeably  to  the  deed  this  day  signed  and  executed  by  her." 

From  these  facts  it  appears  that,  concurrently  with  the  exe- 
cution of  the  transfer  of  the  papers,  Mrs.  Madison  put  a  con- 
struction upon  the  act  of  Congress,  and  that  the  Secretary  of 
State  accepted  the  transfer  with  that  construction.  The  act 
contemplated  the  purchase  of  ^'  all  the  unpublished  manuscript 
papers  of  James  Madison." 

Mrs.  Madison  understood  this  to  mean  "manuscripts  writ- 
ten by  Mr.  Madison,"  which  had  been  "  arranged  under  his 
direction,  and  put  together  in  volumes."  But,  it  having  been 
suggested  that  the  act,  by  its  terms,  might  embrace  more,  she 
added  such  letters  addressed  to  Mr.  Madison  as  would  give 
"  additional  value  to  his  correspondence  by  the  counterpart 
furnished  in  the  letters  addressed  to  him."  The  Secretary  of 
State  acted  upon  Mrs.  Madison's  construction  of  the  contract, 
which  was  to  deliver  the  manuscripts  prepared  by  Mr.  Madison 
and  arranged  in  volumes.  To  render  such  manuscripts  the 
more  valuable,  she  added  letters  addressed  to  him  relating 
thereto.  The  Secretary  was  distinctly  apprised  in  her  letter  to 
him,  that  other  letters  addressed  to  Mr.  Madison  were  retained 
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bj  her,  as  not  included  in  the  terms  of  the  act,  or  embraced  in 
the  conveyance  to  the  United  States. 

Mrs.  Madison's  letter  to  the  Secretary  must  be  considered  in 
construing  the  conveyance ;  and  then  the  transfer  will  have  to 
be  held  to  include  only  the  manuscripts  prepared  by  Mr.  Madi- 
son, and  which  had  been  arranged  under  his  direction,  and  put 
together  in  volumes,  and  such  letters  addressed  to  him,  as  she 
described  and  delivered.  This  view  is  strengthened  by  a  provi- 
sion in  the  assignment,  whereby  she  conveys  "all  her  copyright, 
title,"  &c.  Of  course,  she  could  have  no  copyright  interest  in 
any  manuscript  letters  addressed  to  Mr.  Madison. 

I  am,  therefore,  of  opinion  that  Mrs.  Madison's  transfer  to 
the  United  States  comprehended  only  the  manuscript  papers 
prepared  by  her  husband,  and  such  others  as  she  included  in 
the  delivery  to  the  Secretary  of  State.  The  Secretary  clearly 
and  fully  conformed  to  the  requirements  of  the  act,  when  he 
obtained  those  prepared  by  Mr.  Madison  himself. 

If  the  transfer  by  its  terms  be  broader  than  is  here  sup- 
posed, then  the  question  arises,  whether  it  could  convey  any 
papers  not  delivered.  The  papers  sent  by  Mrs.  Madison  were 
accepted  in  fulfilment  of  the  transfer,  and  with  full  knowledge 
of  the  facts,  and  must  be  held  to  be  a  compliance  therewith. 
If  Mrs.  Madison  had,  which  is  not  intimated,  designedly  failed 
to  deliver  all  the  manuscripts  contemplated  by  the  act  and  con- 
tract, it  would  not  authorize  the  United  States  to  take  and 
possess  themselves  of  such  as  were  not  delivered.  They  ac- 
cepted the  delivery  of  what  they  deemed  essential  to  the  execu- 
tion of  the  act.  If  she  had  committed  a  fraud,  she  alone  would 
be  responsible  for  it,  and  the  Government  could  indemnify  itself 
by  taking  possession  of  what  she  failed  to  deliver. 

The  United  States  have,  it  would  seem,  obtained  all  that  was 
understood  at  the  time  to  be  conveyed.  But  if  they  did  not, 
they  would  have  no  remedy  against  Mr.  McGuire  to  obtain  the 
manuscripts  in  his  possession.  He  cannot  be  proceeded  against 
as  administrator  of  Mrs.  Madison,  for  a  specific  performance  of 
the  contract  of  sale,  when  it  had  been  in  fact  performed  accord- 
ing to  its  letter,  as  construed  at  the  time  by  the  concurrent  act 
of  Mrs.  Madison  and  of  the  United  States. 
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It  does  not  distinctly  appear,  but  it  is  intimated,  in  the  papers 
before  me,  and  it  is  understood  that,  with  exception  of  a  specific 
legacy  to  her  niece,  Anna  Payne,  Mrs.  Madison  bequeathed  all 
her  property  to  her  son,  Payne  Todd,  who  took  and  held  posses- 
sion from  her  death  to  his,  and  that  he  sold  the  papers  in  ques- 
tion to  McGuire  in  his  lifetime,  and  made  a  bequest  to  him  to 
the  same  effect.  This  shows  the  title  claimed  by  him,  in  which 
no  fraud  is  manifested. 

In  fine,  there  is  no  apparent  ground  of  law  on  which  the 
Government  can  at  this  day  consider  the  contract  with  Mrs. 
Madison  as  a  continuing,  open,  executory  contract,  and  so  go 
behind  the  certificate  of  the  conveyance  and  delivery  of  the 
papers  as  made  by  the  Secretary  of  State  in  1848,  unravel  and 
undo  what  was  then  done,  and  claim  papers  undefined  as  within 
the  assumed  spirit  of  the  act  of  Congress,  but  not  so  claimed  at 
the  time  by  the  United  States. 

My  opinion  is,  upon  this  view  of  the  subject,  that  it  is  not 
expedient  to  institute  legal  proceedings  for  the  purpose  of  re- 
covering the  manuscripts  supposed  to  be  in  the  possession  of 
Mr.  McGuire. 

I  have  the  honor  to  be,  very  respectfully, 

0.  CUSHING. 

Hon.  Wm.  L.  Marct, 

Secretary  of  State, 


PROMOTIONS  IN  THE  QUARTERMASTER'S  DEPARTMENT. 

Under  the  acts  of  February  11th,  1847,  and  July  19th,  1848,  no  promotioxi  in 
the  Quartermaster's  Department  can  be  made  ftam  the  grade  of  Assistant 
Quartermaster  to  that  of  Quartermaster  until  the  number  of  officers  in  the 
latter  shall  be  reduced  by  vacancies  occurring,  so  that  the  sum  total  of  the 
grade  shall  not  exceed  the  statute  standard  of  the  peace  establishment  of 
the  United  States. 

Attorney  General's  Office, 

April  21,  1855. 
Sir  :  I  bare  had  some  difficulty  in  arriving  at  a  satisfactory 
conclusion  as  to  the  legal  effect  of  two  acts  of  Congress  referred 
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to  in  your  communication  of  the  10th  of  February,  bearing  on 
the  question  of  promotions  in  the  Quartermaster's  Department. 
.  The  difficulty  arises  from  the  unmethodical  arrangement,  and 
absence  of  system,  or  due  co-ordination  of  parts,  and  the  inac- 
curate language,  which  mark  those  two  acts  of  Congress. 

The  irregularities  of  enactment  begin  with  the  first  of  the 
acts  under  construction,  that  of  February  11th,  1847,  entitled, 
^^An  act  to  raise,  for  a  limited  time,  an  additional  military 
force,  and  for  other  purposes,"  that  is,  for  the  war  with  the 
Mexican  Republic.  Instead  of  defining  and  describing  in  order 
one  after  another  the  corps  and  staff  officers  to  be  temporarily 
added  to  the  existing  regular  force,  and  then  providing,  in  its 
proper  place,  for  the  termination  of  their  service,  it  proceeds  in 
the  following  manner : 

Section  1st  enacts  that  ^'  in  addition  to  the  present  military 
establishment  of  the  United  States,  there  shall  be  raised  and 
organized,  under  the  direction  of  the  President,  for  and  during 
the  war  with  Mexico,  one  regiment  of  dragoons  and  nine  regi- 
ments of  infantry.*' 

Section  2d  enacts,  that  the  term  of  enlistment  of  the  men  for 
these  additional  regiments  shall  be  ^'during  the  war,  unless 
sooner  discharged." 

Sections  3d  and  4th  provide  for  the  appointment  of  an  addi- 
tional major  and  of  a  regimental  quartermaster  to  "each  of  the 
regiments  of  dragoons,  artillery,  infantry,  and  riflemen  in  the 
Army  of  the  United  States." 

Section  5th  enacts,  that  ^^  the  said  officers,  musicians,  and 
privates,  authorized  by  this  act,  shall  immediately  be  discharged 
from  the  service  of  the  United  States  at  the  close  of  the  war 
with  Mexico." 

But  after  this  comes  a  series  of  enactments  for  other  classes 
of  appointments,  namely : 

By  section  6th,  "  one  surgeon  and  two  assistant  surgeons  to 
each  regiment  raised  under  this  act." 

By  section  8th,  "  two  additional  surgeons  and  twelve  additional 
assistant  surgeons  in  the  regular  army  of  the  United  States." 

Finally,  by  section  10th,  additional  quartermasters  and  assist- 
ant quartermasters,  as  follows : 

"  Section  10.  That  it  shall  and  may  be  lawful  for  the  Presi- 
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dent,  by  and  with  the  advice  and  consent  of  the  Senate,  to 
appoint  from  the  officers  of  the  army,  four  quartermasters  of 
the  rank  of  major,  and  ten  assistant  quartermasters  with  the 
rank  of  captains."     (ix  Stat,  at  Large,  pp.  123  and  126.) 

The  Quartermaster's  Department  consisted,  at  the  time  of  the 
passage  of  this  act,  of  one  Quarterjnaster  General,  two  Assistant 
Quartermasters  General,  two  Deputy  Quartermasters  General, 
four  Quartermasters,  and  twenty-eight  Assistant  Quartermasters ; 
and  the  effect  of  the  new  provision  was  to  augment  the  two 
inferior  grades,  one  from  four  to  eight,  and  the  other  from 
twenty-eight  to  thirty-eight  in  number. 

Now,  it  is  not  expressly  said  in  this  act,  that  the  additional 
officers,  provided  for  in  the  6th,  8th,  and  10th  sections,  shall  be 
discharged  at  the  termination  of  the  war.  The  provision  of  the 
5th  section  does  not  literally  and  in  terms  apply  to  them,  be- 
cause it  speaks  but  of  '^the  said  officers,  musicians,  and  pri- 
vates,"— that  is,  such  as  had  been  previously  mentioned.  The 
title  of  the  act  proves  nothing,  because  it  purports  to  provide 
for  temporary  additional  military  force,  and  **for  other  pur- 
poses." Nevertheless,  it  is  indubitable  that  these  appointments 
must  be  considered  as  but  temporary,  not  only  according  to  the 
intention  of  Congress,  but  also  according  to  the  legal  intend- 
ment of  the  act  of  Congress. 

This  conclusion  is  fixed  by  the  tenor  of  the  act  of  July  19th, 
1848,  which  makes  a  series  of  supplemental  provisions  on  the 
subject  of  the  additional  quartermaster  and  assistant  quarter- 
masters of  the  act  of  February  11th,  1847,  the  additional 
majors,  surgeons,  and  assistant  surgeons  of  the  same  act,  and 
also  on  the  subject  of  the  additional  general  and  other  officers, 
which  were  provided  by  the  acts  of  June  18th,  1846,  and  March 
8d,  1847,  and  who  had  been  by  those  acts  expressly  defined  to 
be  commissioned  only  for  the  term  of  the  war  with  Mexico. 

That  portion  of  the  act  of  July  19th,  1848,  which  more  im- 
mediately affects  the  present  subject  of  inquiry  is  in  the  follow- 
ing words : 

'^  Sec.  8.  That  so  much  of  said  act,  passed  on  the  11th  of 
February,  1847,  as  requires  the  discharge,  at  the  close  of  the 
war  with  Mexico,  of  two  additional  surgeons  and  twelve  addi- 
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tional  assistant  surgeons,  as  authorized  by  the  8th  section  of 
said  act;  four  quartermasters  and  ten  assistant  quartermasters, 
as  authorized  by  the  10th  section  of  said  act ;  *  "*"  be  and  the 
same  is  hereby  repealed :  Provided,  that  no  vacancy  happening 
under  the  provisions  so  repeale(3l  shall  be  filled  up  until  further 
authorized  by  law."  *  *  (ix  Stat,  at  Large,  pp.  247  and  248.) 

What  is  the  meaning  of  these  words :  '*  No  vacancy  happen- 
ing under  the  provisions  so  repealed  shall  be  filled  up  until 
further  authorized  by  law''  ?  Construed  according  to  the  letter, 
and  by  themselves,  they  are  utterly  unintelligible ;  for  the  only 
provisions  repealed  by  the  act  are  those  which  required  the 
discharge  of  the  new  officers  at  the  close  of  the  war ;  and  when 
those  provisions  had  been  repealed  there  could  be  no  such  thing 
as  a  '^  vacancy  happening  under  the  provisions  so  repealed." 
On  a  superficial  view  of  the  enactment,  its  language  is  without 
sense.  Wherefore,  it  becomes  necessary  to  reconsider  this 
clause,  in  connection  with  other  parts  of  the  act,  to  examine  it 
in  the  light  of  the  general  purpose  of  Congress,  if  that  can  be 
discovered,  and  thus  to  determine  the  legal  intendment  of  the 
provision. 

My  first  impression,  formed  on  a  hasty  consideration  of  the 
act,  was  that  the  vacancies  intended  are  vacancies  happening, 
by  death,  resignation,  or  promotion,  among  the  officers  appointed 
to  fill  the  identical  new  offices  created  by  the  act  of  February 
11th,  1847, — because  this  construction  appears  to  be  near  to 
the  words  of  the  enactment.  But,  on  more  deliberate  con- 
sideration, the  apparent  nearness  of  this  construction  to  the 
words  of  the  enactment  is,  it  seems  to  me,  apparent  only ;  it  is 
not  a  necessary  construction ;  and  there  is  another  construction 
more  consonant  with  the  general  purpose  of  Congress. 

What  this  general  purpose  was,  we  know  well ;  it  is  not  mat- 
ter of  controversy ;  it  was,  by  some  equitable  convenient  system 
of  reduction,  to  restore,  for  the  most  part,  in  its  relative  offi- 
eiality^  the  pre-existing  military  establishment  of  the  United 
States.  The  method  at  first  provided  by  law  was,  in  the  general, 
indiscriminate  reduction  at  the  immediate  close  of  war.  The 
provisions  to  that  efifect  were  afterwards  repealed,  in  regard  to 
certain  classes  of  officers,  and,  as  to  those  classes,  the  old  esta- 
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blishment  was  in  substance  reconstituted  gradually,  by  prohibi- 
tion to  fill  occurring  vacancies  in  the  class  until  the  contem- 
plated reduction  should  have  been  accomplished.  Such, 
undoubtedly,  was  the  general  purpose  of  Congress. 

In  regard  to  certain  classes  of  officers,  namely,  generals  of 
division  and  brigade,  and  certain  officers  of  the  old  Army  who 
received  appointments  in  the  new  force,  the  provision  is  explicit 
by  the  1st  and  4th  sections  of  the  act  of  July  19th,  1848 : 
it  is  to  omit  to  fill  vacancies  in  the  given  grade  until  the  requi- 
site standard  shall  be  reached.  In  regard  to  certain  other 
officers,  namely,  the  additional  surgeons  and  assistant  surgeons, 
quartermasters  and  assistant  quartermasters,  of  the  act  of 
February  11th,  1847,  and  certain  additional  assistant  adjutants 
general  and  deputy  paymasters,  of  the  act  of  March  3d,  1847, 
the  provision  is  by  dififerent  phraseology,  that  of  the  3d  section 
under  consideration.  Is  there  anything  in  this  phraseology, 
which  requires  or  admits  discrimination  among  the  officers  of  a 
grade  as  to  the  occurring  vacancies,  which,  for  the  purpose  of 
arriving  at  the  legal  reduction,  are  not  to  be  filled  up  by  pro- 
motion from  the  inferior  grade?  For  in  whatever  way  con- 
strued, it  is  undoubtedly  to  be  understood  as  efiecting  reduction 
in  some  way,  and  that  to  the  original  standard  member. 

To  state  the  question  more  explicitly :  Prior  to  the  act  of 
February  11th,  1847,  there  were  in  the  Army  four  quarter- 
masters, to  whom,  by  that  act,  four  were  added,  making  the 
whole  number  eight ;  but  the  number  is  to  be  reduced  again  to 
four  by  the  process,  whatever  it  is,  which  the  act  of  July  19th, 
1848,  prescribes.  Without  this  prohibitory  enactment,  each 
vacancy,  as  it  occurs,  would  be  filled  up  by  promotion  from  the 
grade  below,  and  thus  the  number  of  quartermasters  would 
permanently  remain  without  change. 

Now,  is  promotioil  to  be  refused  whenever  a  vacancy  occurs  in 
the  grade,  until  the  required  reduction  shall  have  been  attained  ? 
Or  shall  it  be  pretermitted  only  when  a  vacancy  occurs  among 
the  four  quartermasters  appointed  under  the  act  of  February 
11th,  1847  ?  The  latter  is  the  construction  claimed  and  argued 
by  Captain  Clarke,  in  the  papers  accompanying  your  commu- 
nication. 
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I  think  the  uncertainty,  in  which  the  question  is  involved  by 
reason  of  the  incorrectness  and  obscurity  of  the  language  of 
the  statute,  will  disappear  on  looking  into  the  application  of  the 
particular  clause  to  the  grade  of  assistant  quartermasters, 
instead  of  confining  ourselves  to  the  view  of  the  grade  of 
quartermasters. 

The  latter  branch  of  the  inquiry  is  complicated  with  the 
question  of  promotion.  In  the  superior  of  the  two  grades,  if  a 
vacancy  occur,  it  must,  of  course,  be  filled  up  by  promotion 
from  the  lower,  according  to  seniority,  in  pursuance  of  the  6th 
section  of  the  act  of  July  6th,  1838,  which  provides  for  promo- 
tion in  the  Quartermaster's  Department,  (v  Stat,  at  Large, 
p.  267.) 

But  the  clause  of  statute  under  scrutiny  is  not  confined  to 
vacancies  in  the  superior  of  the  two  grades,  nor  to  filling  up 
vacancies  by  promotion.  It  applies  to  both  grades,  and  com- 
prehends all  the  lawful  means  of  filling  up  vacancies. 

If,  therefore,  the  true  construction  of  the  clause  be,  that 
every  vacancy  in  the  grade  of  quartermaster  is  to  continue  to 
be  filled  up,  without  regard  to  the  result  or  to  the  original  and 
standard  number,  provided  such  vacancy  occur  among  the  four 
quartermasters  previously  in  o£Sce, — and  the  filling  up  is  to  be 
pretermitted  only  in  case  of  vacancies  occurring  among  the  four 
new  appointees,— then  it  must  be  the  same  in  the  grade  of 
assistant  quartermasters,  and  whenever  a  vacancy  occurs 
among  the  twenty-eight,  who  were  previously  in  office,  it  must 
be  filled  up  by  new  appointment  without  regard  to  the  original 
standard  number. 

I  think  this  result  follows  logically  from  the  premises ;  and  it 
is  a  result  so  plainly  at  variance  with  the  known  purpose  of  the 
law  as  to  satisfy  me  that  the  premises  must  be  unsound,  and  to 
compel  me  to  conclude  that  it  is  wholly  immaterial  in  the  present 
case,  whether  the  particular  vacancy  occurring  in  the  grade  of 
quartermaster  is  of  the  number  of  the  original  or  of  the  addi- 
tional appointees. 

In  either  case  it  cannot  be  filled  up  by  promotion  from  among 
the  assistant  quartermasters  until  the  number  of  officers  of  the 
class  or  grade  of  quartermasters  shall  have  been  reduced,  so 
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that  the  sum  total  of  the  grade  does  not  exceed  the  statute 
standard. 

I  have  the  honor  to  be,  very  respectfully, 

C.  GUSHING. 
Hon.  Jefferson  Davis, 
Secretary  of  War. 


WASHINGTON  AQUEDUCT. 

The  United  States  may  lawfully  make  title  to  land  in  one  of  the  States  by 
expropriation  as  of  the  eminent  domain  of  such  State,  and  with  assent 
thereof. 

The  act  of  the  legislature  of  Maryland,  empowering  the  United  States  to 
acquire  land  in  said  State  for  the  use  of  the  Washington  Aqueduct,  is  not  in 
conflict  with  the  Constitution  either  of  that  State  or  of  the  United  States. 

The  acquisition  of  land  by  the  United  States  through  the  means  of  a  statute 
process  of  expropriation,  is  a  "  purchase,'^  which,  if  done  in  strict  accord- 
ance with  the  form  of  the  statute,  may  be  certified  by  the  Attorney  General 
as  vesting  a  valid  title  in  the  United  States. 

Attorney  General's  Office, 

April  24,  1856. 

Sir:  Tour  communication  of  the  17th  instant  transmits 
sundry  papers  in  regard  to  private  lands  in  the  State  of  Mary- 
land, acquired  by  the  United  States  for  the  use  of  the  Washing- 
ton Aqueduct,  and  calls  for  my  opinion  of  the  validity  of  the 
titles  thus  acquired. 

On  examining  the  title  papers,  it  appears  that,  in  all  these 
cases,  the  land  has  been  obtained  by  means,  not  of  purchase  and 
deed  from  the  proprietors,  but  by  expropriation  for  public  use. 
At  the  very  foundation  of  the  question  of  title  in  the  cases, 
there  lies  a  series  of  questions  of  public  law,  suggested  by  the 
parties,  whose  land  has  been  thus  expropriated  in  the  name  of 
the  United  States.  I  propose  in  this  communication  to  dispose 
of  these  general  questions  only,  and  as  to  other  points,  to  invite 
your  attention  to  certain  additional  matters  of  information, 
which  are  indispensable  to  a  determination  of  the  questions  of 
mere  land  title  under  the  laws  of  the  State  of  Maryland. 

In  the  first  place,  I  cannot  suffer  myself  to  doubt  that  the 
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United  States  may,  by  some  lawful  means,  take  and  hold  lands  in 
the  State  of  Maryland,  or  in  any  other  State,  for  the  necessary 
purposes  of  the  constructipn  and  maintenance  of  this  aqueduct. 

By  express  provision  of  the  Constitution,  Congress  is  em- 
powered '^  to  exercise  exclusive  legislation,  in  all  cases  whatso- 
ever, over  such  district,  not  exceeding  ten  miles  square,  as  may 
by  the  cession  of  particular  States  and  the  acceptance  of  Con- 
gress, become  the  seat  of  the  Government  of  the  United  States." 

In  legislating  for  the  District  of  Columbia,  Congress  remains 
the  legislature  of  the  Union,  and  its  acts  are  the  acts  of  the 
United  States.  (Cohens  v.  Virginia,  vi  Wheat.  264.)  There  is 
no  division  here  between  powers  of  state  government  and  powers 
of  general  government ;  all  these  powers  are  alike  vested  in  the 
Federal  Government.  (Kendall  v.  The  United  States,  xii  Pet. 
524,  618.) 

While  the  specific  grant  of  power  comprehends  "  all  cases 
whatever,"  the  constitutional  means  of  exercising  such  power 
are  given  by  the  provision,  which  declares  that  Congress  shall 
have  authority  ^'  to  make  all  laws  which  shall  be  necessary  and 
proper  for  carrying  into  execution  the  foregoing  powers  and 
all  other  powers  vested  by  this  Constitution  in  the  Government 
of  the  United  States  or  in  any  department  or  officer  thereof." 

It  must  be  conceded,  therefore,  that  Congress  has  ample 
power  to  make  appropriations  of  public  money,  as  it  has  done, 
for  the  construction  of  an  aqueduct  to  supply  water  to  the  City 
of  Washington.  It  may  do  this  even  as  a  matter  of  municipal 
administration  and  of  public  utility  to  the  inhabitants  of  the  city. 
It  may  do  it  as  a  matter  of  mere  specific  relation  to  the  Federal 
Government  as  a  government  transacting  its  public  business  in 
Washington.  As  all  governments  must  be  administered  by  men, 
the  due  supply  of  potable  water  becomes  a  necessity  of  govern- 
ment, in  the  same  way  as,  but  to  a  greater  degree  than,  public 
buildings,  or  any  other  subject-matter  of  local  appropriation  by 
Congress. 

Upon  this  point,  but  one  possible  inquiry  can  arise,  namely, 
whether  the  Federal  Government,  acting  through  Congress,  may 
draw  water  for  the  use  of  the  city  from  one  of  the  adjoining 
States,  and,  as  the  incident  of  this,  take  and  hold  lands  in  such 
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State  ?  I  speak  now  of  taking  and  holding  lands  independently 
of  the  questions  as  to  the  manner  of  acquiring  such  lands,  as 
whether  by  purchase  of  the  proprietors  a  Vaimable^  or  whether 
by  authoritative  expropriation.  And  that  the  United  States 
may  lawfully  hold  lands  in  a  State  for  the  purpose  of  construct- 
ing an  aqueduct  for  the  use  of  the  District,  seems  to  me  to  be 
certain.  It  being  admitted  that  the  thing  to  be  done  is  con- 
stitutionally rightful,  it  follows  that  the  lawful  means  of  doing  it 
are  the  same  as  in  other  cases  of  rightful  appropriation  by  Con- 
gress. Suppose,  for  instance,  that  a  citadel  is  to  be  constructed 
at  a  given  point,  under  the  military  power,  it  must  be  that  the 
Federal  Government  may  constitutionally  hold,  within  a  State, 
not  only  the  land  which  constitutes  the  mere  site  of  the  cita- 
del, but  also  the  land  requisite  for  conducting  water  to  it, 
whether  to  be  used  to  fill  the  fosses,  work  machinery,  or  sup- 
ply potable  water  for  the  garrison.  And  the  same  doctrine 
applies  to  any  other  undertaking  embraced  by  the  recognised 
powers  of  the  Federal  Government. 

Even  if  the  land  thus  acquired  could  be  considered  as  an 
addition  to  the  District,  still  that  would  constitute  no  objection : 
because,  in  declaring  that  Congress  may  exercise  exclusive 
legislation  in  a  district,  not  exceeding  ten  miles  square,  ceded 
to  become  the  seat  of  Government,  the  Constitution  does  not 
mean  to  prescribe  the  geometrical  form,  but  only  the  superficial 
contents  of  such  district,  which,  as  at  present  constituted,  is  of 
a  rhomboidal  form,  and  much  less  than  ten  miles  square  in 
actual  dimensions. 

Objections  of  a  more  serious  nature,  or  at  least  requiring 
more  definite  consideration,  arise  on  the  Constitution  and  laws 
of  the  State  of  Maryland. 

The  legislature  of  Maryland  has  passed  a  law  of  the  follow- 
ing title :  "  An  act  giving  the  assent  of  the  State  of  Maryland 
to  such  plan,  as  may  be  adopted  by  the  President  of  the  United 
States,  for  supplying  the  City  of  Washington  with  water.*' 

Of  this  law,  the  provisions  pertinent  to  the  present  question 
are  the  following : 

"  Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  Mary- 
land, That  if  the  plan  adopted  by  the  President  of  the  United 
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States  for  supplying  the  city  of  Washington  with  water,  should 
require  said  water  to  be  drawn  from  any  source  within  the 
limits  of  this  State,  consent  is  hereby  given  to  the  United  States 
to  purchase  such  lands,  and  to  construct  such  dams,  reservoirs, 
buildings,  and  other  works,  and  to  exercise  concurrently  with 
the  State  of  Maryland,  such  jurisdiction  over  the  same  as  may 
be  necessary  for  the  said  purpose. 

''Sec.  2.  And  be  it  enacted.  That  if  the  United  States,  act- 
ing through  such  agent  as  may  be  appointed  for  that  purpose, 
cannot  agree  with  the  owners  for  the  purchase  of  any  land 
which  may  be  required  for  the  purposes  aforesaid,  or  for  the 
purchase  of  any  earth,  timber,  stone,  or  gravel,  to  be  found 
thereon,  which  may  be  required  for  the  construction  of  said 
works,  or  in  case  the  owner  thereof  should  be  a  feme  covert  or 
under  age,  non  compos  mentis  or  non-resident  of  the  State,  it 
shall  nevertheless  be  lawful  for  the  United  States  to  enter 
upon  such  lands,  and  to  take  and  use  such  materials,  after  hav- 
ing first  made  payment  or  tendered  payment  for  the  same,  at 
the  valuation  assessed  thereon  in  the  manner  hereinafter  pre- 
scribed. 

''  Sec.  3.  And  be  it  enacted,  That  in  the  condemnation  and 
assessment  of  such  lands  and  materials  as  may  be  necessary  for 
said  purposes,  the  like  proceedings  in  all  respects  shall  be  had, 
as  by  existing  laws  are  required  for  the  condemnation  and 
assessment  of  lands  and  materials,  for  the  use  and  construction 
of  the  Chesapeake  and  Ohio  Canal  and  the  works  appurtenant 
thereto. 

''  Sec.  4.  And  be  it  enacted,  That  nothing  in  this  act  shall  be 
80  construed  or  understood,  as  to  authorize  the  United  States 
to  interfere  with  the  rights  now  vested  in  the  Chesapeake  and 
Ohio  Canal  Company,  or  the  rights  granted  by  said  company 
to  individuals. 

"  Sec.  5.  And  be  it  enacted.  That  this  act  shall  take  effect 
whenever  the  United  States  shall  agree  to  such  conditions  as 
the  Chesapeake  and  Ohio  Canal  Company  may  consider  neces- 
sary to  secure  the  canal  from  injury,  in  carrying  into  effect  any 
plan  that  may  be  adopted  for  supplying  the  City  of  Washington 
with  water  as  aforesaid."     (Act  of  May  8d,  1863,  ch.  179.) 
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This  act,  on  its  face,  clears  away  from  the  subject  all  difficul- 
ties having  relation  to  the  sovereignty  and  jurisdiction  of  the 
State  of  Maryland. 

But  questions  are  presented  as  to  the  constitutionality  of  the 
act,  and  the  legal  effect  of  some  of  its  provisions. 

In  the  first  place,  has  the  legislature  of  Maryland  constitu- 
tional power  to  authorize  private  property  in  that  State  to  be 
expropriated  in  the  behalf  of  the  United  States,  without  con- 
sent of  the  owners,  for  the  use  of  the  Washington  Aqueduct  ? 

The  Constitution  of  Maryland  contains  the  following  article : 

^^The  legislature  shall  enact  no  law  authorizing  private 
property  to  be  taken  for  public  use,  without  just  compensation, 
as  agreed  between  the  parties,  or  awarded  by  a  jury,  being  first 
paid  or  tendered  to  the  party  entitled  to  such  compensation." 
(Art.  Ill,  No.  46.) 

This  provision  is  to  the  same  general  effect  as  the  clause  of  the 
fifth  amendment  of  the  Constitution  of  the  United  States,  which 
declares  that  ^No  person  shall  be  *  *  deprived  of  life,  liberty, 
or  property,  without  due  process  of  law;  nor  shall  private 
property  be  taken  for  public  use  without  due  compensation." 

These  provisions  of  constitution  impliedly  recognise  the 
right  of  a  government,  whether  that  of  the  United  States  or  of 
a  State,  as  the  case  may  be,  to  take  private  property  for  public 
use,  provided  just  compensation  be  made  to  the  proprietor. 

This  power  is  well  understood  in  the  legislative  and  judicial, 
practice  of  Great  Britain  and  the  United  States  as  the  exercise 
of  the  right  of  eminent  domain.     (Bouvier,  sub  voc.)    It  is 
known  well  in  all  the  countries  of  the  civil  law  by  the  name  of 
expropriation  for  the  cause  of  public  utility.     (Dalloz,  sub  voc) 

The  Supreme  Court  of  the  United  States,  while  recognising 
the  existence  of  this  power  in  the  Federal  Government,  has 
adjudged  that  the  fifth  amendment  applies  to  the  United  States 
only,  and  not  to  the  States.  (Barron  v.  Baltimore,  vii  Peters, 
p.  248 ;  Livingston  v.  Moore,  vii  Peters,  p.  469,  651 ;  Bonaparte 
V.  Camden  and  Amboy  Railroad  Company,  Baldw.  p.  205,  220.) 

Meanwhile,  all  the  authorities  recognise  the  existence  of  this 
power' in  each  of  the  States  of  the  Union,  with  reference  to 
matters  within  their  social  jurisdictions,  the  manner  of  compen- 
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sation  to  the  party  whose  property  is  expropriated  for  public 
use  being  equitably  fixed  by  the  legislature  of  the  respective 
States.  (See  for  example,  in  Massachusetts,  Perry  v.  Wilson, 
vii  Mass.  R.  395,  and  Boston  Milldam  t;.  Newman,  xii  Pick. 
467 ; — in  New  York,  Livingston  v.  City  of  New  York,  viii  Wend. 
88 ; — in  Pennsylvania,  Springs  v.  Russell,  iii  Watts,  294 ; — in 
South  Carolina,  Lindsay  v.  Commissioners,  ii  Bay,  38.)  In  all 
these  and  the  other  numerous  cases  of  the  same  class,  the  main 
question  is  of  the  necessity  or  measure  of  compensation,  and 
of  the  forms  of  law  to  be  employed  in  the  act  of  expropriation. 

This  doctrine  is  fully  adopted  by  the  courts  of  the  State  of 
Maryland.  (See,  for  example,  Canal  Company  v.  Railroad 
Company,  iv  G.  &  J.  p.  1 ;  Tidewater  Canal  Company  v.  Archer, 
ix  G.  &  J.  p.  479 ;  The  Bellona  Company's  Case,  iii  Bl.  p.  386.) 

This  power  is  most  frequently  exercised  in  the  case  of  roads 
and  canals;  but  is  applicable  to  numerous  other  objects  of 
public  utility.  Aqueducts  to  convey  potable  water  to  a  city 
are  among  the  number  of  these  objects.  (Haight  v.  Proprietor 
of  the  Morris  Aqueduct,  iv  Wash.  C.  C.  601.)  If,  in  the  pre- 
sent case,  the  State  of  Maryland  had  not  authorized  the  expro- 
priation of  land,  the  power  of  the  United  States  to  take  it  might 
possibly  be  matter  of  controversy.  I  say  possibly,  because  there 
is  no  act  of  Congress  to  define  the  mode  in  which,  and  the  person 
by  whom,  private  property  shall  be  expropriated  for  the  use  of 
the  United  States ;  and  there  is  an  adjudication  of  one  of  the 
States  (North  Carolina)  to  the  efiect  that  without  some  legis- 
lative provision  of  this  nature,  a  federal  officer  taking  private 
property  for  the  most  admitted  public  use  is  a  trespasser.  (Bar- 
row V.  Page,  V  Hayw.  97.)  But  we  have  no  occasion  to  explore 
that  branch  of  the  subject  in  the  present  case ;  since  here  the 
legislative  authority  has  been  conferred,  so  far  as  the  legislature 
of  Maryland  has  power  to  that  end. 

The  objection  suggested  is  that  the  power  of  the  legislature 
under  the  Constitution  of  the  State  is  confined  to  things  enuring 
to  the  use  of  the  State  only,  or  its  inhabitants ;  that  such  only 
is  the  "  public  use"  of  the  Constitution  of  the  State ;  and  that  a 
"  public  use"  of  the  United  States  is  not  within  the  scope  of 
that  Constitution. 
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I  think  there  are  two  satisfactory  answers  to  this  suggestion. 

One  is,  that  the  article  of  the  Constitution  of  Maryland  under 
review  is  of  command  only  as  to  the  matter  of  compensation. 
It  assumes  the  power  of  the  State  to  expropriate  in  the  right  of 
eminent  domain,  and  looks  by  way  of  enactment  to  the  single 
fact  of  guarding  the  citizens  against  loss  by  reason  of  the  ex- 
propriation. 

The  second  is,  that  a  ^^  public  use*'  of  the  United  States  is  a 
public  use  of  every  part  of  the  United  States,  and  therefore  of 
each  one  of  the  States.  The  seat  of  the  Federal  Government  is 
the  seat  of  government  of  all  the  States  in  their  federal  relation, 
and  is  pro  tanto  a  seat  of  government  for  the  State  of  Mary- 
land, at  which  she  appears,  not  only  by  the  Executive  in  whose 
election  she  participates,  and  her  members  of  the  House  of 
Representatives,  but  more  emphatically  by  Senators,  who  con- 
stitute the  very  ministers  of  her  State  sovereignty  in  the  Con- 
gress of  the  United  States. 

I  conclude,  therefore,  that  the  act  of  the  legislature  of  Mary- 
land, in  so  far  as  it  authorizes  the  United  States  to  acquire 
lands  within  that  State  for  the  site  and  construction  of  the 
aqueduct  by  condemTiation^  that  is,  expropriation  as  the  pay- 
ment of  compensation  to  the  owners  according  to  the  verdict  of 
a  jury,  is  not  incompatible  with  the  Constitution  either  of  the 
United  States  or  of  the  State  of  Maryland. 

One  other  constitutional  difficulty  is  presented  by  some  of  the 
parties  interested. 

The  Constitution  of  the  State  of  Maryland  declares  that  "  no 
law  or  section  of  law  shall  be  revised,  amended,  or  repealed  by 
reference  to  its  title  or  section  only."  (Art.  XVII.) 
.  The  act  of  the  legislature  of  Maryland  provides  "that  in  the 
condemnation  and  assessment  of  such  lands  and  materials  as 
may  be  necessary  for  said  purposes,  the  like  proceedings  in  all 
respects  shall  be  had,  as  by  existing  laws  are  required  for  the 
condemnation  and  assessment  of  lands  and  materials  for  the  use 
and  construction  of  the  Chesapeake  and  Ohio  Canal,  and  the 
works  appurtenant  thereto." 

And  the  question  is,  whether  this  mode  of  enactment  is  in 
conflict  with  the  cited  provision  of  the  Constitution  of  Maryland. 
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I  think  it  is  not.  Clearly  it  is  not  revisal  nor  repeal  of  a 
law.  Nor,  in  my  opinion,  is  it  amendment.  Nothing  in  the 
law  referred  to  is  changed.  That  law  makes  provision  for  the 
means  by  which  compensation  is  to  be  assessed  on  lands  expro- 
priated for  a  given  class  of  public  works.  The  present  law 
designates  another  class  of  public  works,  the  lands  taken  for 
which  shall  be  assessed  in  the  same  way.  It  applies  an  existing 
law  to  a  new  case.  It  neither  revises,  nor  amends,  nor  repeals 
that  existing  law.  It  is  a  convenient  method  of  legislation, 
frequently  followed  in  practice,  and  not  open  to  any  exception 
of  want  either  of  precision  or  certainty.  On  the  contrary,  for 
a  new  case  there  is  no  style  of  legislation  so  entirely  sure  and 
safe  as  to  adopt  unchanged  a  well-known  pre-existing  remedy  or 
process  of  remedy. 

It  remains  to  discuss  and  dispose  of  another  preliminary 
question^  which  arises  on  a  certain  act  of  Congress. 

It  is  enftcted  that  ^^  no  public  money  shall  be  expended  upon 
any  site  or  land  hereafter  to  be  purchased  by  the  United  States 
for  the  purposes  aforesaid,"  (that  is,  "public  buildings  of  any 
kind  whatever,")  "until  the  written  opinion  of  the  Attorney 
General  shall  be  had  in  favor  of  the  title,  and  also  the  consent 
of  the  legislature  of  the  State  in  which  that  land  or  site  may 
be,  shall  be  given  to  the  said  purchaser."  (v  Stat,  at  Large, 
p.  468.) 

Now,  in  common  parlance,  "  purchase"  imports  the  buying 
of  property  by  contract,  and  therefore  would  not  include  the 
present  case  of  acquisition  by  statute  or  by  condemnation  and 
expropriation. 

But  the  legal  meaning  of  "  purchase,"  applied  to  real  estate, 
goes  much  beyond  this,  for  the  phrase  "  title  by  purchase,"  is 
often  employed  to  embrace  all  the  forms  of  acquisition  except 
that  by  "descent."  (i  Inst.  8,  b.)  When  accurately  defined, 
the  distinction  is  between  titles  acquired  through  some  agree- 
ment or  other  act  of  the  party  acquiring,  which  is  "  purchase ;" 
and  titles  acquired  Jby  the  mere  devolution  of  law,  without  any 
act  of  the  party,  which  is  "  descent."  (iii  Greenleaf  *s  Cruise, 
317,  note;  iv  Kent's  Com.  872.)  Undoubtedly,  the  present 
case,  of  title  to  the  United  States  by  expropriation,  is  purchase 
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within  the  scope  of  the  statute,  and  is  a  form  of  acquisition 
justified  by  acts  of  Congress  not  less  than  by  the  Constitution 
of  the  United  States. 

As  to  all  this  part  of  the  subject,  then,  mj  conclusion  is  that 
the  acquisition  of  land  by  the  United  States  for  the  use  of  the 
Washington  Aqueduct,  through  the  means  of  a  statute  process 
of  expropriation,  is  a  lawful  ^'  purchase,"  such  as,  if  done  in 
strict  accordance  with  the  form  of  the  statute,  may  be  certified 
by  the  Attorney  General  as  vesting  a  valid  title  in  the  United 
States. 

Having  arrived  at  these  general  conclusions,  I  then  proceeded 
to  examine  the  title  papers  filed,  with  a  view  to  determine 
whether  they  furnished  proper  evidence  of  title  by  condemna- 
tion according  to  the  statute  of  Maryland,  and  on  such  exami- 
nation found  sundry  deficiencies  which  need  to  be  supplied. 
These  deficiencies  I  have  indicated  verbally  to  Mr.  Brewer,  the 
counsel  employed  for  the  Government  in  the  transaction  of  this 
business,  and  at  the  same  time  I  have  returned  the  papers  to 
the  Department. 

I  am,  very  respectfully 

C.  GUSHING. 

Hon.  Jeffbrson  Davis, 
Secretary  of  War. 


BELLIGERENT  ASYLUM. 

Belligerent  ships  of  war,  priyateers,  and  the  prizes  of  either,  are  entitled,  on  the 
score  of  hamanity,  to  temporary  refage  in  neatral  waters  from  oasaalties 
of  the  sea  and  land. 

By  the  law  of  nations,  belligerent  ships  of  war,  with  their  prices,  enjoy  asylam 
in  neutral  ports  for  the  purpose  of  obtaining  supplies  or  undergoing  repairs, 
according  to  the  discretion  of  the  neutral  soyereign,  who  may  refuse  the 
asylum  absolutely,  or  grant  it  under  such  conditions  of  duration,  place,  and 
other  circumstances,  as  he  shall  see  fit,  proyided  that  he  must  be  strictly 
impartial  in  this  respect  towards  aU  the  belligerent  powers. 

Where  the  neutral  state  has  not  signified  its  determination  to  refuse  the  priyi- 
lege  of  asylum  to  belligerent  ships  of  war,  priyateers,  or  their  prizes,  either 
belligerent  has  a  right  to  assume  its  existence,  and  enter  upon  its  enjoyment. 
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aubject  to  such  regulations  and  limitations  as  the  neutral  state  may  please  to 

prescribe  for  its  own  security. 
The  United  States  have  not  by  treaty  -with  any  of  the  present  belligerents  bound 

themseWes  to  accord  asylum  to  either ;  but  neither  have  the  United  States 

giyen  notice  that  they  will  not  do  it ;  and  of  course  our  ports  are  open,  for 

lawful  purposes,  to  the  ships  of  war  of  either  Great  Britain,  France,  Russia, 

Turkey,  or  Sardinia. 
A  foreign  ship  of  war,  or  any  prize  of  hers  in  command  of  a  public  officer, 

possesses,  in  the  ports  of  the  United  States,  the  rights  of  exterritoriality, 

and  is  not  subject  to  the  local  jurisdiction. 
A  prisoner  of  war,  on  board  a  foreign  man-of-war,  or  her  prize,  cannot  be 

released  by  habeas  corpus  issuing  from  courts  either  of  the  United  States  or 

of  a  particular  State. 
But,  if  such  prisoner  of  war  be  taken  on  shore,  he  becomes  subject  to  the  local 

Jurisdiction  or  not,  according  as  it  may  be  agreed  between  the  political 

authorities  of  the  belligerent  and  the  neutral  power. 

Attorney  General's  Office, 

April  28,  1855. 

Sir  :  It  appears  by  your  communication  of  the  1st  ult.,  that 
on  the  25th  of  November  last,  a  British  man-of-war,  the  Presi- 
dent, was  lying  in  the  Bay  of  San  Francisco,  in  the  State  of 
California,  wherein  she  had  entered,  accompanied  with  a  Rus- 
sian vessel,  the  ''  Sitka,"  alleged  to  be  prize  of  war  to  said 
ship  ''President;"  that  on  board  the  Sitka  was  a  prize  crew, 
commanded  by  an  officer  of  the  British  navy ;  that  on  the  day 
aforesaid,  a  petition  was  presented  to  a  competent  judge  of  the 
State  of  California,  in  the  name  of  one  Nystrom  and  of  one 
Blom,  alleging  that  they  were  unlawfully  confined  and  detained 
on  board  the  Sitka  by  the  prize  officer  and  crew  thereof,  and 
praying  for  the  issue  of  a  writ  of  habeas  corpus,  directed  to 
such  prize  officer  and  crew,  for  the  purpose  of  having  the 
legality  of  such  confinement  and  detention  inquired  into, 
according  to  the 'laws  of  the  State;  that  the  court  thereupon 
granted  the  writ,  which  was  duly  served  by  manual  delivery  of 
copy  to  the  officer  in  command  of  the  Sitka ;  and  that  here- 
upon, without  obeying  the  order  of  said  writ,  and  in  disregard 
thereof,  the  commander  of  the  Sitka  immediately  got  under 
way,  and  departed  from  the  jurisdiction  of  the  State  of  Cali- 
fornia. 

It  further  appears  that,  on  these  facts  being  duly  reported  to 
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the  Governor  of  the  State  of  California,  he  has  communicated 
the  same  to  the  Executive  of  the  United  States,  and  asks 
redress  in  the  premises,  as  for  a  public  wrong  to  the  judicial 
and  political  authorities  of  the  State  of  California  and  of  the 
United  States. 

Whereupon  you  submit  the  question — Whether  the  conduct 
of  the  prize  commander  of  the  Sitka,  under  these  circumstances, 
constitutes  a  just  cause  of  complaint  on  the  part  of  this  Govern- 
ment, under  the  la^  of  nations  or  any  treaty  between  the  United 
States  and  a  foreign  power  ? 

This  inquiry  involves  the  question  of  what  are  the  condition 
and  limits  of  the  right  of  asylum  in  the  ports  of  the  United 
States,  claimable  at  the  present  time,  by  either  of  the  parties 
belligerent — Turkey,  Great  Britain,  France,  or  Sardinia  on  the 
one  hand,  and  Russia  on  the  other  hand. 

That  right,  not  being  specifically  regulated  by  any  treaty 
between  the  United  States  and  those  governments,  or  either  of 
them,  is  to  be  measured  in  this  case  by  the  general  law  of 
nations,  as  affording  in  the  premises  a  quasi  rule  of  action  to 
the  United  States,  standing  in  the  attitude  of  impartial  neu- 
trality towards  each  of  the  great  belligerent  powers. 

Specific  points  of  inquiry  are  indicated  by  the  grounds  of 
illegality  in  the  restraint  of  the  petitioners  for  the  writ  of 
habeas  corpus^  which  are  alleged  in  the  petition.     These  are : 

1.  Whether  in  general  such  restraint  be  lawful  within  the 
State  of  California. 

2.  Whether  such  restraint  be  lawful,  if  the  Sitka  came  to 
San  Francisco  from  a  place  in  the  possession  of  Great  Britain. 

It  is  fundamental  that  every  neutral  state,  by  virtue  of  its 
sovereignty,  has  a  right  to  exact,  and  by  force,  if  need  be, 
that  the  belligerent  powers  shall  not  make  use  of  its  territory 
for  the  purposes  of  their  war ;  they  are  not  to  arm  or  enlist 
troops  there  ;  nor  to  exercise  any  act  of  war  there ;  nor,  in  any 
way  whatever,  make  it  the  seat  of  hostilities  by  land  or  sea. 
(Kluber,  Droit  des  Gens,  §  283,  285.) 

This  doctrine  includes  the  consequence  that  no  belligerent 
army  has  the  right  of  passage  through,  or  entry  into,   the 
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neutral  territory,  without  the  consent  of  its  sovereign.  (Vattel, 
Droit  des  Gens,  liv.  iii.  eh.  7,  §  120.) 

In  rigor,  this  right  of  exclusion  appertains  to  all  the  territo- 
rial waters  of  the  neutral  state.  But,  as  the  mere  transit 
through  territorial  waters,  or  even  admission  into  ports,  does 
not  involve  the  same  grave  inconveniences  as  the  transit  through 
or  entry  on  land,  there  exists  a  general  consent  to  permit  the 
former,  under  the  reservation  always  that  no  act  of  hostility  is 
to  be  committed  by  the  belligerents  within  the  waters  of  the 
neutral  state.     (Bynkersh.  Qu»st.  J.  Pub.  lib.  i.  cap.  8.) 

Whether  or  not  a  neutral  nation  has  the  right  to  refuse  abso- 
lutely the  admission  of  any  belligerent  ship  into  her  ports,  is  an 
abstract  question,  which  it  is  unnecessary  to  discuss  here.  It 
suffices  to  say  that  the  general  duties  of  humanity  require  that 
the  belligerent  be  allowed  to  enter  for  the  purpose  of  escaping 
from  the  danger  of  the  seas,  or  purchasing  provisions  and 
making  repairs,  indispensable  to  the  continuance  of  the  vdyage. 
Everything  accorded  beyond  this  must  be  regarded  as  an  act  of 
international  sociability  or  comity,  not  of  humanity  or  obli- 
gation. 

Accordingly,  on  this  point  there  is  much  diversity  in  the 
practice  of  the  nations  of  Christendom,  In  general,  the 
merchant-ships  of  belligerents  are  received  in  port  by  the 
neutrals  for  all  purposes,  whether  of  shelter  or  commerce,  just 
as  in  time  of  peace.  As  to  the  admission  of  ships  of  war,  pri- 
vateers, and  prizes  whether  made  by  the  former  or  the  latter, 
some  nations  are  less  liberal  and  others  more,  according  to  their 
own  views  of  their  interest,  convenience,  and  sovereignty. 
(Hautefeuille,  Des  Droits  et  des  Devoirs  des  Nations  Neutres, 
torn.  i.  pp.  475,  476.)  Upon  this  part  of  the  subject,  therefore, 
it  becomes  necessary  to  enter  into  more  specific  explanations. 

The  inquiry  concerns  three  distinct  things.  First — Ships  of 
war.     Secondly — Privateers.     Thirdly — Prizes  of  war. 

1.  Of  ships  of  war. 

In  the  present  state  of  the  law  of  nations,  it  is  universally 
conceded  that  the  armed  ships  of  a  belligerent,  whether  men-of- 
war  or  private  armed  cruisers,  are  to  be  admitted,  with  their 
prizes,  into  the  territorial  waters  of  a  neutral  for  refuge,  whether 
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from  chase  or  from  the  perils  of  the  sea.  That  is  a  question 
of  mere  temporary  asylum,  accorded  in  obedience  to  the  dic- 
tates of  humanity,  and  to  be  regulated  by  the  specific  exigency. 

Going  beyond  this,  we  find  that  the  ships  of  war  of  a  belli- 
gerent are  generally  admitted  into  the  ports  of  the  neutral, 
even  when  there  is  no  exigency  of  humanity,  but  still  under 
certain  reservations.  The  neutral  nation  has  perfect  right  so 
to  measure  the  extent  of  the  asylum  thus  accorded,  as  to  cover 
its  own  safety  and  retain  the  means  of  enforcing  respect  for  its 
own  sovereignty.  Thus,  in  Europe,  it  generally  happens  that 
war  is  commenced  between  two  or  three  of  the  great  powers  for 
purposes  of  mutual  jealousy  or  ambition  of  their  own,  and  as  to 
which  the  other  states  are  comparatively  indiflFerent  in  feeling 
or  interest,  or  have  conflicting  interests,  which  impel  them  to 
remain  neutral  in  the  war.  But,  very  soon,  as  the  burden  of 
the  war  presses  on  one  or  another  of  the  belligerents,  he,  having 
underfaken  more  than  he  can  accomplish  alone,  seeks  to  per- 
suade or  compel  the  neutral  states  to  join  him.  Or  he  cannot 
eflSciently  attack  his  enemy,  without  occupying  the  territory  or 
the  ports  of  some  neutral  state.  Or,  perceiving  that  his  own 
commercial  resources  are  wasting  away  in  the  war,  he  looks 
resentfully  on  the  prosperity  of  some  neutral  state,  whose  com- 
merce flourishes  at  his  expense.  Or,  jealous  of  the  intentions 
of  a  neutral  state,  and  fearing  it  may  join  his  enemy,  he  seeks 
to  anticipate  such  an  event  by  crippling  the  military  forces  of 
such  neutral  state.  Or,  finally,  becoming  fatally  engaged  in  a 
protracted  war,  until  it  has  at  length  degenerated  into  a  mere 
wilful  contest  of  pride  and  passion,  the  belligerent  enters  upon 
the  desperate  and  frantic  plan  of  starving  his  adversary  by  cut- 
ting off"  all  neutral  commerce,  the  very  attempt  to  do  which  is 
an  outrage  on  the  law  of  nations,  and  can  be  carried  out  only 
by  the  perpetration  of  every  kind  of  violence  and  fraud  on  the 
neutral  nations. 

We,  in  the  United  States,  had  ample  experience  of  all  these 
things,  in  their  most  exaggerated  form,  during  the  course  of  the 
reciprocally  vindictive  hostilities  of  twenty-five  years,  waged 
between  Great  Britain  on  the  one  hand,  and  republican  or  im- 
perial France  on  the  other ;  and,  although,  in  the  single  matter 
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of  neutral  rights  on  the  sea,  the  maritime  powers,  parties  to  the 
existing  war  in  Europe,  started  from  a  liberal  point,  if  not  of 
doctrine,  yet  of  practice  at  least,  as  the  progress  of  intelligence 
and  of  civilization  required  them  to  do,  at  the  same  time  it  is 
easy  to  perceive  now,  a  strong  tendency  to  unjust  belligerent 
pressure  on  the  independent  volition  of  neutral  states,  in  the 
conduct  of  Great  Britain  and  France. 

As  a  consequence  of  these  considerations,  it  is  customary  for 
neutral  powers  to  prescribe,  either  by  treaty,  or  by  regulations 
when  the  exigency  arrives,  the  number  or  weight  of  metal  of 
belligerent  ships  of  war  admissible  in  the  neutral  ports,  to  limit 
the  number  of  such  ports,  to  define  what  anchorage  shall  be 
free,  as  whether  within  or  only  without  the  harbor  fortifications, 
and,  in  other  respects,  to  limit  and  regulate  the  privilege  of 
asylum.     (Hautefeuille,  tom.  ii.  p.  98.) 

A  pertinent  illustration  of  this  doctrine  occurs  in  the  conduct 
of  Denmark  and  Sweden  in  the  present  war.  Sweden  and 
Denmark,  by  reason  of  their  proximity  to  the  seat  of  war  in 
the  Baltic,  and  of  their  liability  to  inconvenience  through  the 
solicitude  of  Great  Britain  and  France  to  engage  them  in  the 
alliance  against  Russia,  having  determined  upon  strict  neu- 
trality, perceived  the  necessity  of  imposing  regulations  on  the 
asylum  to  be  accorded  to  belligerent  ships  in  their  ports. . 

Accordingly,  in  deciding  to  admit  belligerent  ships  of  war 
and  of  commerce  into  the  ports,  whether  of  Sweden  or  Norway, 
the  Swedish  Government  reserved  to  itself  the  faculty  of  inter- 
dicting to  ships  of  war  entry  into  the  port  of  Stockholm  inside 
of  the  fortress  of  Mazholm ;  that  of  Christiana,  inside  of  the 
port  of  Kaholm ;  the  interior  basin  of  the  military  port  of  Hor- 
ten ;  the  ports  of  Garlsten  and  Garlskrona  within  the  fortifica- 
tions ;  and  the  port  of  Slito  in  Gothland,  inside  the  batteries  of 
Eneholm.  (See  the  Swedish  Circular  in  the  Post-och-Inrikes 
Tidninga,  of  January  24th,  1854.) 

In  the  same  spirit,  and  in  the  exercise  of  the  same  right, 
Denmark  has  reserved  to  herself  the  faculty  of  interdicting  to 
belligerents'  ships  of  war,  and  even  to  transport  ships,  the  entry 
of  Christiana.  (See  letter  of  Mr.  Torben  Bille  to  Mr.  Marcy, 
House  Ex.  Doc.  1st  ses.  83d  Congress,  No.  103,  p.  16.     See 
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also,  in  the  same  document,  the  letter  of  Mr.  Sibbern  to  Mr. 
Marcy,  p.  17.) 

2.  Privateers. 

As  to  private  vessels  armed  to  cruise  in  time  of  war,  although 
these  constitute  a  valuable  and  efficient  part  of  the  military 
marine,  and  have  the  same  relation  to  national  ships  of  war 
that  volunteer  troops  on  land  have  to  the  regular  army,  yet  they 
are  not  held  as  equally  entitled  to  the  right  of  asylum,  because 
it  is  generally  assumed  that  greater  respect  is  due  to  national 
ships,  and  that  the  officers  of  the  latter  can  better  be  relied  on 
for  the  maintenance  of  discipline  and  the  prevention  of  disorders 
and  abuses.  Hence  it  is  not  uncommon  for  neutral  nations 
wholly  to  exclude  from  their  ports  the  privateers  of  the  bellige- 
rent powers.  (Hautefeuille,  tom.  ii.  p.  136.)  An  illustration  of 
this  doctrine  also  occurs  in  the  action  of  Sweden  at  the  present 
time ;  she  having,  by  a  decree  of  April  8th,  1854,  not  only  for- 
bidden privateers  to  enter  her  ports,  but  even  to  stay  in  her 
roads.  (Hosack's  Rights  of  Neutral  Commerce,  p.  114 ;  House 
Ex.  Doc.  ut  Bupra^  p.  20.) 

3.  Finally,  as  to  prizes  of  war,  the  same  right  exists,  either 
to  admit  them,  or  wholly  exclude  them  from  the  ports  of  the 
neutral  state,  according  to  its  discretion.  (Hautefeuille,  tom. 
ii.  p.  155 ;  Martens,  Droit  des  Gens,  tom.  ii.  p.  252.) 

Thus  at  the  present  time,  Sweden  and  Denmark  have  each 
interdicted  the  sale  of  prisjes  in  their  ports,  or  even  their  entry, 
except  in  recognised  cases  of  distress.  (See  the  letters  of  Mr. 
Sibbern  and  of  Mr.  Torben  Bille,  uhi  supra:) 

There  is  a  temporary  act  of  Congress,  not  now  in  force, 
namely,  that  of  May  15,  1820,  which  illustrates  the  above  doc- 
trine. It  enacts  that,  for  a  period  of  two  years  ensuing,  no 
foreign  armed  vessels  shall  be  permitted  to  enter  into  any 
harbor  belonging  to  the  United  States,  excepting  only  those  of 
Portland,  Boston,  New  London,  New  York,  Philadelphia, 
Smithville,  (N.  C.,)  Charleston,  and  Mobile,  unless  when  such 
vessels  shall  be  forced  ih  by  distress,  by  the  dangers  of  the 
sea,  or  by  being  pursued  by  an  enemy,  and  unable  to  make  any 
of  the  ports  enumerated ;  and,  in  this  case,  the  vessels  Jire  to 
be  subject  to  such  regulations  as  may  be  prescribed  by  the  Pre- 
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sident.  All  foreign  armed  vessels  are  also  forbidden  to  enter 
or  remain  within  the  waters  of  the  United  States,  except  in 
direct  course  to  or  from  the  ports  enumerated.  And  the  Presi- 
dent was  authorized  to  employ  the  public  force,  either  of  land 
or  sea,  for  the  purpose  of  exacting  respect,  in  this  relation,  for 
the  territorial  jiirisdiction  of  the  United  States,  (iii  Stat,  at 
Large,  p.  597.) 

It  is  to  be  remembered,  that,  in  regard  to  prizes,  as  in  regard 
to  ships  of  war  and  privateers,  impartiality  of  regulation,  as 
between  the  belligerents,  is  requisite.  (Azuni,  Maritime  Law, 
vol.  ii.  p.  321.) 

But  it  is  not  material  whether  such  regulations  operate  more 
to  the  benefit  of  one  or  the  other  belligerent  power. 

Suppose,  for  instance,  a  maritime  war  between  Great  Britain 
and  the  United  States :  in  such  case,  an  asylum  in  the  French 
ports  would  be  no  object  to  English  vessels,  but  of  the  greatest 
utility  to  American  vessels ;  but  nevertheless,  France  discharges 
her  whole  duty  of  impartial  neutrality,  in  admitting  to  her 
ports,  on  the  same  conditions,  the  vessels  either  of  Great  Britain 
or  the  United  States.     (Hautefeuille,  tom.  i.  p.  476.) 

Thus  also  during  the  present  war,  the  right  of  asylum  in 
ports  of  the  United  States  may  be  useful  to  the  cruisers  of 
Great  Britain  and  France,  but  not  to  those  of  Russia ;  and,  on 
the  other  hand,  to  the  merchant  vessels  of  Russia,  and  not  to 
those  of  Great  Britain  or  France.  So  also  the  regulations  of 
Denmark  and  Sweden  do  in  fact  operate  only  on  the  ships  of 
war,  privateers,  and  prizes  belonging  to  Great  Britain  and 
France.  Still,  this  inequality  of  operation  does  not  serve  to 
change  the  rule  of  law. 

But  a  neutral  power  may  be  so  confident  in  its  own  strength, 
or  so  remote  from  the  immediate  scene  of  war,  as  not  to  have 
conceived  it  necessary  to  issue  any  regulation  on  the  subject  of 
belligerent  asylum.  In  that  case,  the  right  of  asylum  is  pre- 
sumed ;  for  it  would  be  unjust  for  the  neutral  state  to  reject  it 
without  previous  notification  to  the  belligerent  states.  (Vattel, 
1.  iii.  ch.  7,  §  132 ;  Wheaton,  p.  471.)  And  such,  at  the  pre- 
sent time,  is  the  relation  of  the  United  States  to  this  question. 
Vol.  VIL— 9 
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It  must  be  admitted,  therefore,  that  the  British  ship  of  war 
President,  with  her  prize,  the  Sitka,  had  a  perfect  right  to 
enter  the  port  of  San  Francisco,  and  remain  there  a  reasonable 
time  for  any  of  the  purposes  compatible  with  the  neutrality  of 
the  United  States. 

That  being  the  case,  it  seems  to  me  unimportant  whether  the 
President,  with  her  prize,  entered  the  port  o*f  San  Francisco 
from  a  long  cruise,  or  directly  from  a  Russian  port,  or  whether 
she  had,  since  the  capture,  touched  at  a  British  port.  No 
treaty,  no  act  of  Congress,  no  received  rule  of  the  law  of 
nations,  raises  any  such  question.  The  United  States  might, 
if  they  pleased,  exclude  prizes  of  war  from  their  ports  either 
absolutely,  or  under  qualification  in  favor  of  cases  of  mere 
distress,  or  previous  condemnation,  or  non-accessibility  of 
any  port  of  the  belligerent  power  itself.  But  the  United 
States  have  not  in  fact  done  this,  and  the  faculty  of  doing  it  is 
a  political  one,  and  foreign  to  the  powers  and  the  duties  of  the 
courts,  whether  of  the  States  or  of  the  United  States. 

Any  officer,  bearing  the  proper  commission  of  his  govern- 
ment, had  as  much  right  to  enter  the  port  of  San  Francisco  in 
command  of  the  Sitka,  as  if  in  command  of  the  President, 
without  its  being  the  right  or  the  duty  of  the  United  States  to 
demand  explanations  as  to  her  last  or  any  previous  port  of  de- 
parture. 

It  being  thus  demonstrated  that  the  Sitka  was  rightfully 
within  the  port  of  San  Francisco,  it  o;ily  remains  to  consider 
what  jurisdiction,  if  any,  the  United  States  had  over  prisoners 
of  war,  if  any  there  were,  on  board  the  Sitka. 

Now,  the  courts  of  the  United  States  have  adopted,  in  its 
fullest  extent,  the  doctrine  that  they  have  no  jurisdiction  to 
redress  any  supposed  torts  committed  on  the  high  seas,  even  as 
against  our  own  citizens^  by  a  cruiser  of  a  foreign  and  friendly 
power,  except  when  such  cruiser  has  been  herself  guilty  of  a 
violation  of  our  neutrality.  (L Invincible,  1  Wheat,  p.  239.) 
There  can  be  no  question  of  such  exception  here,  because  the 
captor  was  a  national  ship  of  war. 

Our  courts  have  also  adopted  unequivocally  the  doctrine  that 
a  public  ship  of  war  of  a  foreign  sovereign,  at  peace  with  the 
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United  States,  coming  into  our  pofts  and  demeaning  herself  in 
a  friendly  manner,  is  exempt  from  the  jurisdiction  of  the 
country.     She  remains  a  part  of  the  territory  of  her  sovereign. 

This  doctrine  has  been  affirmed  by  us  on  various  occasions, 
among  vhich  is  the  emphatic  case  of  a  vessel,  herself  a  prize, 
taken  from  a  citizen  of  the  United  States.  (The  Exchange,  7 
Cranch,  116.  See  also  the  case  of  The  Betsey,  8  Dal.  6 ;  The 
Cassius,  lb.  121 ;  The  Alerto,  9  Cranch,  359 ;  Llnvincible,  2 
Gal.  29;  'and  Guestier  v.  Hudson,  4  Cranch,  298.) 

Exceptions  to  this  doctrine  exist,  which  exceptions  constitute 
some  of  the  most  critical  questions  of  public  law.  (Ortolan, 
Diplomatic  de  la  Mer,  tom.  ii.  liv.  3,  ch.  8.) 

Such,  for  instance,  is  the  case  of  uncondemned  prizes,  which 
may  have  been  captured  in  violation  of  the  neutral  immunity  in 
the  regard  of  place,  or  by  a  cruiser  equipped  in  violation  of  the 
rights  of  the  neutral  sovereign,  and  are  then  brought  within 
his  jurisdiction,  either  voluntarily  or  by  stress  of  weather. 
(Wheaton,  p.  471.) 

Here  it  is  unnecessary  to  consider  these  exceptions,  for  the 
reason  already  intimated,  that  in  the  present  case  it  is  not 
pretended  that  either  in  manner  and  place  of  capture,  or  the 
character  and  equipment  of  the  captor,  there  was  any  violation 
of  the  rights  of  the  United  States.     (Wheat,  p.  470.) 

From  all  these  premises,  the  consequences  are  inevitable  in 
regard  to  the  prisoners  on  board  the  Sitka.  So  long  as  they 
remained  on  board  that  ship,  they  were  in  the  territory  and 
jurisdiction  of  her  sovereign.  There,  the  neutral  has  no  right 
to  meddle  with  them.  If,  indeed,  they  be  landed,  then  they 
pass  from  the  jurisdiction  of  the  belligerent  to  that  of  the 
neutral ;  they  become  practically  free,  because  their  detention 
is  forcible,  and  force  cannot  be  exercised  on  the  neutral  terri- 
tory; unless,  indeed,  the  neutral  consent  to  their  being  landed, 
and  afterwards  reimbarked,  as  it  well  might,  from  motives  of 
humanity,  for  instance,  to  succor  the  sick  or  wounded,  without 
any  violation  of  its  neutrality,  or  any  derogation  from  its  own 
rights  of  territorial  sovereignty.     (Hautefeuille,  tom.  ii.  p.  157.) 

I  conclude,  for  these  reasons,  that  the  courts  of  the  State  of 
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California  had  no  jurisdiction  whatever  as  to  these  prisoners  on 
board  the  Sitka. 

Now,  can  it  be  aflSrmed  that  it  is  one's  duty,  at  whatever 
inconvenience,  to  obey  a  writ  issued  by  a  court  having  no  juris- 
diction ?  With  all  due  respect  for  courts  of  justice,  it  is  im- 
possible for  me  to  affirm  this.  I  cannot  say  that,  in  my  opinion, 
it  was  the  duty  of  the  commander  of  the  Sitka  to  remain  in  port 
to  answer  to  the  process  of  a  court  having  no  jurisdiction  of  the 
matter  in  issue.  Especially,  if  there  was  any  danger  of  his 
lawful  prisoners  being  taken  away  from  his  custody  by  such 
process,  his  duty  to  his  own  sovereign  required  him  to  withdraw 
from  the  circumstances  creating  such  danger.  The  ship  which 
he  commanded  was  a  part  of  the  territory  of  his  country ;  it 
was  threatened  with  invasion  by  the  local  courts ;  and,  perhaps, 
it  was  not  only  lawful,  but  highly  diScre^t  in  him  to  depart,  and 
so  avoid  unprofitable  controversy.  I  do  not  mean  to  say  or  to 
intimate  that  the  issue  of  a  writ  of  habeas  corpus,  in  the  present 
instance,  was  particularly  exceptionable,  at  least  in  comparison 
with  other  cases  of  more  obvious  indiscretion  in  this  respect, 
which  daily  occur  in  the  United  States.  But,  indeed,  if  there 
be  anything  in  the  practice  of  the  courts  of  the  States,  at  the 
present  time,  most  of  all  exceptionable,  it  is  the  indiscreet  levity 
with  which  they  issue  the  writ  of  habeas  corpus  ad  subjicien- 
duniy  regardless  of  the  old  and  sound  rule  to  refuse  it  when  the 
petition  itself  shows  the  absence  of  good  cause,  or  that  the 
petitioner  is  lawfully  held  by  some  other  jurisdiction.  (Ex 
parte  Kearney,  vii  Wheat.  88 ;  Ex  parte  Watkins,  iii  Peters, 
201 ;  Ex  parte  Milburn,  ix  lb.  704.)  That  great  prerogative 
writ  is  now  so  cheapened  by  the  multitude  of  hands  to  which  it 
is  committed,  and  by  the  consequent  abuse  of  it,  that  it  is 
itself  rapidly  degenerating  into  a  mere  abuse. 

Perhaps,  in  due  courtesy  to  the  courts  of  California,  the  com- 
mander of  the  Sitka  might  well  have  made  return  to  the  writ  of 
habeas  corpus,  if  he  had  service  of  it  whilst  on  shore.  But  how 
the  service  was  made  does  not  appear.  And  however  this  may 
have  been,  as,  on  the  face  of  the  writ,  the  court  had  no  juris- 
diction, it  does  not  seem  to  me  that  his  omission  to  make  this 
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return  even,  constitutes  an  act  of  such  gravity,  as  to  deserve  to 
become  the  subject  of  complaint  to  bis  government. 
I  have  tbe  bonor  to  be,  very  respectfullj, 

0.  GUSHING. 
Hon.  Wm.  L.  Marcy, 

Secretary  of  State. 


EVANS'S  STEAM  BOILER  PATENT. 

It  is  a  Arequent  error  on  the  part  of  the  patentees  of  new  inventions,  arising 
either  iDtentionalljr,  or  from  want  of  lo'gical  precision  of  thought,  to  employ 
laoguage  of  claim  generio  instead  of  specific,  and  so  of  undoe  comprehen- 
sion :  which  improper  generality  of  claim  is  the  origin  of  many  of  the  ques- 
tions of  interference,  and  will  be  reduced  to  its  proper  specific  limits  by 
judicial  analysis  and  ex^^sition. 

The  patent  of  Cadwallader  Evans  would  seem  in  terms  to  embrace  any  use  of 
fusible  alloys  in  connection  with  infusible  rods  to  open  the  valve  or  move 
the  indicator  of  a  steam-engine ;  but  cannot  cover  the  use  of  such  alloy, 
and  the  particular  machinery  for  using  it,  previously  suggested  by  Professor 
Bache,  and  made  public  in  a  report  of  the  Franklin  Institute. 

Attorney  General's  Office, 

May  1,  1855. 

Sir:  Your  communication  of  tbe  lltb  ult,  enclosing  a  copy 
of  tbe  patent  granted  to  Cadwallader  Evans  for  an  improve- 
ment in  steam  boilers,  and  tbe  report  of  tbe  Franklin  Institute 
describing  an  invention  of  Professor  Bacbe  of  tbe  same  general 
nature,  bas  been  received  and  duly  considered. 

Referring  to  tbe  act  of  August  30tb,  1862,  for  tbe  better 
security  of  tbe  lives  of  passengers  on  board  vessels  propelled 
by  steam,  and  especially  to  sec.  9,  subd.  2,  of  tbat  act,  (x  Stat, 
at  Large,  p.  64,)  you  inquire  "  wbetber  tbe  Treasury  Depart- 
ment can  properly  instruct  tbe  inspectors  appointed  under  tbat 
act,  tbat  tbe  fusible  alloys  fumisbed  by  tbe  Department  under 
its  provisions  may  be  used  in  tbe  mode  pointed  out  by  Professor 
Bacbe,  witbout  incurring  tbe  penalties  of  infringing  tbe  patent 
beldby  Mr.  Evans?" 

Tbe  decision  of  tbe  question  of  law  depends  of  course  on  tbe 
facts,  wbicb  must  be  in  tbis  case  collected  from  tbe  evidence 
presented  for  my  consideration. 
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Assuming  that  evidence  to  be  complete,  or  at  least  sufficient, 
it  appears  that,  in  his  claim,  Evans  employs  language  broad 
enough  to  cover  any  possible  construction  of  a  fusible  alloy 
with  mechanical  instrumentality  for  either  liberating  steam  or 
indicating  heat  in  the  steam-engine.  But  he  had  no  right  to 
cover  so  much  ground.  In  doing  it,  he  has  followed  a  course, 
which  is  but  too  frequent  in  such  cases,  of  confounding  specific 
with  generic  description,  and  so  setting  up  a  claim  to  a  great 
class  of  things,  where  the  true  claim  is  only  to  a  limited  variety 
of  the  class,  thus  throwing  out  a  kind  of  drag  net  to  sweep  up 
all  inventions,  patented  or  unpatented,  which  have  any  analogy 
or  possible  competition  of  use  with  the  specific  and  limited 
inventions  to  which  the  party  really  has  title.  All  these  over 
broad  pretentions  in  patents  avail  nothing,  however,  against  the 
public,  and  it  is  unwise  as  well  as  unjuOT  for  patentees  to  make 
them ;  for  they  impair  the  strength  of  whatever  there  may  truly 
be  of  original  in  the  particular  patent. 

When  the  descriptive  part  of  this  patent  is  carefully  analyzed 
and  compared  with  the  drawings,  it  is  plain  to  see  that  it  com- 
prehends, not  in  the  loose  or  sweeping  language  of  the  claim, 
,  "  the  (that  is,  any)  combination  of  a  fusible  alloy  confined  in 
a  cup  tube  or  case  with  a  metallic  stem  or  rod  not  fusible  at 
the  temperature  of  the  alloy,  and  thus  held  in  position  until 
the  alloy  is  fused  by  the  surrounding  heat,  and  then  becoming 
.movable  so  as  to  open  a  valve  or  touch  an  alarm  indicator, 
but  only  one  particular  and  specific  variety  of  the  innumerable 
forms,  in  which  a  fusible  alloy  may  be  combined  with  receptacles, 
rods,  valves,  and  indicators,  so  as  to  produce  the  same  general 
series  of  results  or  consequences. 

Now,  the  particular  apparatus,  which  Evans  claims  to  have 
invented,  may  or  may  not  be  preferable  to  that  suggested  by 
Professor  Bache;  but  the  descriptions  in  each  case,  and  the 
drawings,  prove  that,  at  any  rate,  the  two  ideas  or  inventions  are 
different  ones,  and  between  them  there  is  no  legal  interference. 

If  there  were  any  interference,  that  would  be  utterly  fatal  to 
the  patent  itself,  for  two  reasons:  first,  because,  in  that  case, 
Mr.  Evans  would  prove  not  to  be  the  inventor  of  the  particular 
invention;  and  secondly,  because  before  he  made  his  applica- 


Digitized  by 


Google 


TO  THE  POSTMASTER  GENERAL.  135 

Powers  of  Congress. 

tion  for  a  patent  in  the  case,  Professor  Bache's  invention  or 
suggestion  had  been  fully  described  in  a  printed  publication ; 
namely,  the  Report  of  the  Franklin  Institute. 

But,  in  truth,  the  apparatus  in  one  case,  and  the  mode  of  use, 
plainly  differ  from  the  apparatus,  and  the  mode  of  use,  in  the 
other ;  they  are  not  identical ;  and  the  use  of  one  does  not  inter- 
fere with  the  other. 

I  am  therefore  of  opinion  that  you  can  properly  instruct  the 
proprietors  of  steam  boilers,  that  any  fusible  alloy  may  be  used 
by  them  in  the  manner  pointed  out  by  Professor  Bache,  without 
infringement  of  the  rights  of  Mr.  Evans. 
I  am^  very  respectfully, 


0.  GUSHING. 


Hon.  James  Guthrie, 

Secretary  of  the  Treasury. 


POWERS  OP  CONGRESS. 

SembU,  that  Congress  cannot  make  a  contract  for  the  transportation  of  the 
mails  or  any  other  administratlTe  matter,  that  being  parcel  of  the  constitu-* 
tional  power  of  the  Executiye. 

Bat  it  may,  by  appropriation,  provide  for  paying  an  additional  snm  to  a  con- 
tractor as  compensation,  in  the  nature  of  a.biU  of  private  relief. 

Attorney  General's  Office, 

May  10,  1855. 

Sir  :  I  have  considered  with  much  care  the  questions  pre- 
sented by  your  letter  of  the  10th  of  March,  and  an  additional 
letter  of  the  4th  instant,  and  submit  herewith  the  result  of  my 
reflections  on  the  subject. 

It  appears  that  on  the  22d  of  April,  1854,  the  Post  Office 
Department  accepted  the  bid  of  David  Wasson  for  monthly 
conveyance  of  the  mails  in  two  horse  coaches  on  route  12,900 
from  Santa  Fe,  to  San  Antonio,  at  the  price  of  $16,750  per 
annum,  and  a  sealed  contract,  with  the  usual  covenants  and 
'conditions,  was  drawn  up  and  signed  between  Wasson  and  the 
Department ;  the  contract  to  go  into  operation  on  the  1st  of 
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July,  1854,  and  to  continue  for  the  period  of  four  years  from 
that  date. 

In  the  notice  of  this  contract  transmitted  to  the  postmaster 
at  Santa  Fe,  he  was  instructed  not  to  deliver  the  mails  to  other 
than  sworn  carriers,  and  also,  in  case  Wasson's  should  fail  to 
present  themselves  at  the  due  time  to  perform  the  service,  then 
to  engage  a  temporary  carrier  upon  the  best  terms  practicable. 
It  further  appears  that  Wasson's  carriers  did  not  present 
themselves  to  enter  in  the  service  at  the  stipulated  time.    They 
applied  for  and  received  the  mail  at  San  Antonio  on  the  1st  of 
August,  but  did  not'  in  fact  apply  for  the  mail  at  Santa  Fe, 
until  at  or  about  the  1st  of  October.    Meanwhile,  on  the  Ist  of 
July,  the  postmaster  at  Santa  Fe  engaged  Brevoort  and  Hough- 
ton to  carry  this  mail  for  $28,000  per  annum,  the  rate  under 
the  expired  contract  for  the  prior  term  with  Henry  Skillman, 
who  now  became  the  carrier  of  Brevoort  and  Houghton.     And 
it  is  charged,  that  the  failure  of  Wasson's  carriers  to  apply  for 
the  mails  at  Santa  Fe  on  the  1st  of  September  is  attributable, 
not  to  his  or  their  volition,  but  to  duress  or  other  unlawful  in- 
terference on  the  part  of  Skillman,  the  agent  of  Brevoort  and 
Houghton.     It  further  appears,  that,  although  the  carriers  of 
•Wasson,  or  of  George  H.  Giddings,  who  became  his  agent  by 
power  of  attorney  dated  October  30th,  1864,  regularly  applied 
for  the  mail  at  Santa  Fe,  subsequently  to  the  1st  of  October, 
yet  the  postmaster  at  Santa  Fe  refused  to  deliver  it  to  them, 
on  the  alleged  pretence  that  they  had  not  been  duly  sworn,  or 
did  not  otherwise  satisfactorily  appear  to  him  to  be  entitled ; 
and  thus  from  the  1st  of  August,  1854,  to  the  1st  of  January, 
1855,  Brevoort  and  Houghton  in  fact  conveyed  the  mails  from 
Santa  Fe  to  San  Ajitonio,  while  Wasson,  or  his  agent  Giddings, 
conveyed  them  from  San  Antonio  to  Santa  Fe. 

Upon  the  various  parties  coming  before  the  Department  with 
their  accounts  in  this  matter,  credit  was  given  to  Brevoort  and 
Houghton  for  two  months'  service,  July  and  August,  at  the  rate 
of  824,900,  which  was  that  of  a  bid  for  the  whole  route  made  by 
their  carrier  Skillman ;  and  the  sum  of  ^4195.11,  paid  to  them 
on  this  account,  was  charged  to  Wasson,  because  of  his  failure, 
to  appear  and  enter  upon  the  service  at  the  contract-day,  and 
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the  balance  of  the  service  of  the  year,  after  making  that  de- 
duction, was  paid  at  the  contract  rate,  in  part  to  Wasson,  in 
part  to  his  attorney  or  agent  Giddings.  Meanwhile,  Brevoort 
and  Houghton  claim  compensation  down  to  the  close  of  1854, 
on  the  ground  of  their  actual  employment  by  the  postmaster 
of  Santa  Fe. 

It  further  appears  that,  subsequently  to  the  above  incidents, 
the  mails  in  question  have  been  carried  by  Wasson,  or  by  Gid- 
dings as  his  attorney ;  but  Wasson  still  continued  the  contract- 
ing party ;  and  no  application  for  the  transfer  of  the  contract 
from  Wasson  to  Giddings  was  made  until  the  10th  of  March ; 
and  the  contract  continued  to  stand  in  the  name  of  Wasson 
until  the  1st  of  May  instantis.  On  that  day,  the  contract  with 
Wasson  being  cancelled,  and  Giddings  accepted  as  contractor 
for  route  No.  12,900,  instead  of  Wasson,  a  new  contract  was 
entered  into  between  Giddings  and  the  Department,  in  and  by 
which  Giddings  engages,  for  the  period  commencing  the  18th 
of  March,  1865,  and  ending  the  80th  of  June,  1858,  to  convey 
these  mails  for  the  price  of  $16,750  per  annum, — ^that  is,  for  the 
residue  of  the  period,  and  at  the  rate,  of  the  original  contract 
with  Wasson* 

If  the  case  for  consideration  stopped  here,  there  would  be 
nothing  in  it  except  the  questions  how  much,  if  anything, 
remains  due  to  Brevoort  and  Houghton,  and  what  amount  of 
deduction  was  debitable  to  Wasson  on  that  account.  Inde- 
pendently of  these  questions,  the  matter  would  be  perfectly 
simple,  namely,  an  ordinary  contract  for  the  price  of  $16,750 
per  annum  between  Wasson  and  the  Department,  payable  to 
Giddings,  down  to  the  18th  of  March,  and  from  that  day  for- 
ward at  the  same  rate  a  contract  directly  with  Giddings. 

But,  in  the  act  of  Congress  of  March  8d,  1855,  making 
appropriations  for  the  mail  service  for  the  fiscal  year  com- 
mencing on  the  1st  of  July  next,  there  is  the  following  provi- 
sion :  "  For  compensation  to  George  H.  Giddings,  for  carrying 
the  mail  on  route  No.  12,900,  from  Santa  Fe,  New  Mexico,  to 
San  Antonio,  Texas,  monthly,  each  way,  according  to  the  con- 
tract under  which  said  service  is  now  being  performed,  the  sum 
of  $33,500  per  annum,  commencing  with  the  eighteenth  August, 
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1854,  and  continuing  one  year,  and  in  lieu  of  the  compensation 
therein  stipulated :  provided,  that  tl^Q  Postmaster  General,  with 
the  assent  of  the  contractors,  be,  and  he  is  hereby  authorized 
to  annul  said  contract." 

And  in  view  of  this  provision,  the  inquiry  submitted  to  me 
is,  of  the  official  duty  of  the  Department  in  the  premises,  as 
regards  to  whom,  at  what  rate,  and  in  what  proportions,  pay- 
ment shall  be  made  for  the  transportation  of  the  mails  between 
Santa  Fe  and  San  Antonio. 

I  confess  that,  in  examining  this  provision  of  law,  and  com- 
paring it  with  the  facts  of  the  case,  it  did  not  prove  easy  for  me 
to  perceive  at  once  and  seize  upon  a  satisfactory  resting  place 
for  the  mind. 

My  first  impression  was  that  the  act  of  Congress  amounts  in 
terms  to  a  contract  with  George  H.  Giddings.  In  that  view  of 
the  subject,  it  would  have  been  my  duty  to  inquire  whether 
Congress  can  make  a  contract  for  the  transportation  of  the 
mails ;  whether  that  be  not  a  strictly  executive  power,  and  so 
belonging  to  the  President,  or  to  some  Head  of  Department  as 
the  executive  agent  of  the  President.  It  appears  to  me,  as  at 
present  advised,  and  without  having  proceeded  so  far  as  to 
reason  out  the  matter  fully  even  with  myself,  that  such  a  con- 
tract could  not  constitutionally  have  been  made  by  Congress. 

On  repeated  reperusal,  however,  and  more  thoughtful  study, 
of  the  language  of  the  law,  it  does  not  appear  to  me  that  Con- 
gress has  undertaken  to  make  a  contract. 

In  the  first  place,  it  assumes  a  contract  existing  for  a  certain 
route  and  a  certain  price — '^For  carrying  the  mail  on  route  No. 
12,900,  from  Santa  Fe,  New  Mexico,  to  San  Antonio,  Texas, 
monthly,  according  to  the  contract  under  which  said  service  is 
now  being  performed."  Here  is  no  new  contract  of  service 
made,  but  the  subsisting  one  is  referred  to,  recognised,  and 
adopted  as  the  groundwork  of  action. 

Ii^  the  second  place,  although  assuming  that  the  compensation 
in  the  premises  is  payable  to  Giddings,  still  the  act  does  not 
say  that  it  is  a  contract  with  him,  but  speaks  of  it  as  the  sub- 
sisting ^^  contract  under  which  said  service  is  now  being  per- 
formed."    That  language  is  in  pursuance  of  the  facts ;  for  the 


Digitized  by 


Google 


TO  THE  POSTMASTER  GENERAL.  139 

■ » 

Powers  of  Congress. 

contract,  as  the  statement  of  facts  shows,  had  Wasson  for  its 
nominal  party,  but  the  proceeds  of  it  were  assigned  to,  and 
demandable  by,  Giddings. 

All  the  phrases  of  the  act  referring  to  the  contract  are  in 
trath  terms  of  description,  not  of  contract ;  and  those  phrases 
do  describe  the  contract,  in  terms  which  leave  no  room  for  mis- 
apprehension, and  identify  it  completely  as  the  contract  with 
Wasson  assigned  to  and  being  performed  by  Giddings. 

In  the  third  place,  the  act  proceeds  to  make  specific  appro- 
priation, payable  to  the  party  as  "compensation"  for  carrying 
this  mail.  In  such  an  act  of  legislation,  it  seems  to  me,  there 
is  not  anything  which  Congress  may  not  constitutionally  do. 

To  render  my  thoughts  more  clear : — suppose,  in  making  the 
annual  appropriation  for  mail  service,  Congress  should  take  up 
each  subsisting  contract  by  itself,  and  provide  for  each  spe- 
cifically, naming  the  party,  whether  a  legal  or  equitable  one, 
whether  principal  or  assignee  or  attorney,  to  whom  the  appro- 
priation might  happen  to  be  payable.  That  would  be  inconve- 
nient ;  but  clearly  not  unconstitutional  in  any  respect. 

K,  for  example,  in  the  present  case,  there  had  been  no  con- 
troversy as  to  the  failure  of  Wasson  to  enter  on  service  accord- 
ing to  contract,  nor  controversy  as  to  the  date  or  amount  of 
compensation, — and  the  controversy  on  these  points  is  immar 
terial  to  the  present  point, — in  such  case,  if  Congress  had  said, — 
"  For  compensation  to  George  H.  Giddings,  (assignee,)  for  car- 
rying the  mail  on  route  No.  12,900  from  the  1st  of  July,  1854, 
to  the  1st  of  July,  1855,  according  to  the  contract  (with  David 
Wasson)  under  which  said  service  is  now  being  performed, 
$16,750,*'  it  is  indubitable  that  the  provision  would  have  been 
constitutional  and  perfectly  susceptible  of  being  understood  and 
executed  by  the  Department. 

Nor  would  it  be  a  fact  of  primary  importance  in  such  case, 
if  Congress  should  appropriate,  as  it  does  in  this  provision,  for 
a  period  not  identical  with  the  fiscal  year  or  with  the  year  of 
the  contract.  Such  legislation  is  irregular,  undoubtedly;  it 
complicates  accounts ;  but  all  these  evils  have  grown  to  be  com- 
mon, in  consequence  of  the  unceasing  tendency  of  Congress  to 
allow  its  business  to  accumulate  on  the  closing  days  of  the  sea- 
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sion,  and  then  to  interpolate  private  claims  and  general  laws 
indiscriminately  into  the  acts  making  appropriations  for  the 
fiscal  service  of  the  Government. 

In  this  course  of  reasoning,  the  really  critical  part  of  the 
inquiry  is  narrowed  down  to  very  strict  limits.  Suppose  that 
Congress,  in  making  a  specific  appropriation  for  a  particular 
mail  contract,  shall,  deliberately,  and  by  language  of  unmis- 
takeable  legal  intendment,  double  the  rate  of  compensation 
stipulated  by  the  contract, — ^would  that  render  the  act  of  legis- 
lation unconstitutional  or  inezecutable  ?  I  cannot  think  so.  It 
is  a  most  inconvenient  mode  of  legislation;  it  may  tend  to 
encourage  contractors  to  bid  below  what  the  service  is  worth, 
or  can  be  performed  for,  and  then  to  go  to  Congress  for  addi- 
tional compensation.  It  is,  if  you  please,  very  mischievous 
legislation.  It  is  a  nature  of  legislation,  which  tends  greatly 
to  embarrass  public  officers  in  the  execution  of  the  general  law ; 
but,  for  all  this,  it  does  not  constitute  a  case  of  legislation 
meaningless,  unintelligible,  or  impossible  of  execution. 

I  conceive,  in  regard  to  every  act  of  legislation  approved  by 
the  President,  or  otherwise  duly  passed  into  law, — ^if  we  the  ex- 
ecutive officers  do  not  find  it  to  be  unconstitutional,  we  are  bound 
to  seek  out,  through  all  uncertainties  oi  language  and  perplexi- 
ties of  relation  and  form,  the  true  legal  intendment  of  the  act; 
•and  having  discovered  that,  we  must  accept  it  as  the  constitu- 
tional will  of  Congress. 

\  '.Most  especially  is  this  true  of  acts  making  appropriations  of 
vjnpney  for  the  public  service.  It  may  be  that  we,  the  execu- 
tive officers,  think  the  sum  appropriated  is  more  than  was 
necessary,  or  otherwise  inexpedient.  But  that  is  not  a  suffi- 
cient reason  for  refusing  to  give  its  due  effect  to  the  law.  In 
the  present  case,  Congress  has  explicitly  declared  its  will  to  be, 
that  on  a  particular  contract,  fully  and  unmistakeably  described, 
the  sum  of  }38,500  is  appropriated,  "in  lieu  of  ($16,750)  the 
compensation  therein  stipulated." 

To  be  sure,  the  language  of  the  act  is  not  mandatory ;  it  is 
in  the  mere  form  of  appropriation ;  but,  as  in  all  such  cases,  it 
serves  to  cover,  and  in  some  degree  to  direct,  the  discretion  of 
the  Department. 
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These  considerations  bring  me  to  the  conclasion  that  Giddings 
may  lawfully  receive  under  that  act  the  rate  of  compensation 
which  it  enacts  for  the  defined  year,  provided  the  service  be 
performed  according  to  the  contract,  whether  performed  by  him 
as  the  equitable  party  to  the  contract  while  it  stood  in  the  name 
of  Wasson,  or  as  the  legal  party  now  that  he  himself  has  entered 
in  his  own  name  into  a  substitute  contract  with  the  Depart- 
ment. 

As  to  the  claim  of  Brevoort  and  Houghton,  it  does  not  seem 
to  me  that  the  provision  of  law  in  favor  of  Giddings  can  operate 
retroactively,  so  as  to  invalidate  the  payment  already  made  to 
SkiUman.  The  law  does  plainly  imply,  however,  that  the  down- 
ward mail  for  August,  and,  of  course,  that  for  the  subsequent 
months,  was  wrongfully  withheld  from  Wasson  by  the  post- 
master at  Santa  Fe,  and  was  of  course  wrongfully  delivered  to 
SkiUman. 

I  have  the  honor  to  be,  very  respectfully, 

C.  GUSHING. 
Hon.  James  Campbell, 

Postmaster  General. 


I  !i; 


EMPLOYMENT  OF  COUNSEL.       /-"-^i  ^>'    &(TlO(}i  'I 

Any  Head  of  Department  may  in  his  disoretion  employ 
half  of  the  GoYemment. 

Attorney  General's  Office^ 

May  11,  1855. 

Sir  :  I  have  received  your  letter  of  the  9th  instant,  enclosing 
copy  of  declaration  in  a  suit  against  you  brought  in  this  Dis- 
trict by  Edward  F.  Beale,  and  asking  my  opinion  as  to  whether 
it  be  a  case  in  which  the  costs  of  defence  should  be  borne  by 
the  Government. 

According  to  the  traditional  practice  of  the  Government,  it 
has  belonged  to  the  attributes  of  any  Head  of  Department  to 
employ  counsel  in  his  discretion  for  the  conduct  of  legal  busi- 
ness arising  in  his  Department.     The  act  of  February  26thy 
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1853,  for  the  regulation  of  fees  in  the  legal  business  of  the 
Government,  expressly  recognises  the  existence  of  this  power 
in  any  Head  of  Department,     (x  Stat,  at  Large,  p.  162.) 

The  consideration  of  what  shall  be  done  in  the  present  case 
is  therefore  a  question  of  pure  discretion  within  the  official 
functions  of  the  Secretary  of  the  Interior,  and  not  a  question 
of  law  determinable  by  the  Attorney  General. 

I  am,  very  respectfully, 

C.  GUSHING- 
Hon,  Geo.  W.  Manypenny, 

Secretary  of  Indian  Affairs. 


CHOCTAW  AND  CHICASAW  UNION. 

The  Choctaws  and  Chicasaws,  who,  in  1887,  formed  a  political  union  by  an 
agreement  between  the  two  nations,  submitted  to  and  ratified  by  the  Senate 
of  the  United  States,  cannot  dissolve  that  union  except  in  like  manner  by 
.convention  approved  by  the  Senate  and  the  President  of  the  United  States. 

Attorney  General's  Office, 

May  16,  1855. 

Sir:  Your  oommunication  of  the  14th  instant  submits  a 
question  as  to  the  power  and  authority,  in  sundry  respects,  of 
certain  delegates  of  the  Chicasaw  and  Choctaw  Nations,  now 
present  at  the  seat  of  government,  or  the  full  and  clear  under- 
standing of  which  it  needs  to  go  back  to  the  treaties  and  other 
public  acts  on  which  the  questions  arise. 

The  Chicasaws,  by  their  treaty  of  October  20th,  1832,  ceded 
to  the  United  States  all  their  possessory  rights  east  of  the 
Mississippi ;  with  condition  that  of  the  lands  thus  ceded  a  cer- 
tain portion  should  be  surveyed  and  sold  by  the  Government 
for  their  benefit,  and  the  proceeds  thereof  invested  in  safe 
stocks,  to  be  held  in  trust  by  the  Government,  the  income  only 
to  be  used  by  the  nation ;  provided  that  if,  at  the  expiration  of 
fifty  years,  the  nation  shall  have  become  sufficiently  enlight- 
ened to  be  capable  of  managing  properly  large  sums  of  money, 
— then  the  trust-fund  or  any  part  thereof  may,  with  consent 
of  the  President  and  Senate  of  the  United  States,  be  committed 
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to  the  charge  of  the  Chicasaws  themselves,  to  be  employed 
only  for  the  benefit  of  the  whole  nation,  (vii  Stat,  at  Large, 
p.  385.) 

By  another  treaty,  of  May  24th,  1834,  it  is  agreed,  if  the 
Chicasaws  shall  be  so  fortunate  as  to  procure  a  home  within 
the  limits  of  the  United  States,  so  much  of  their  invested  stocks, 
as  shall  be  requisite  for  the  purchase  of  a  country  for  them  to 
settle  in,  may,  with  the  consent  of  the  President  and  Senate  of 
the  United  States,  be  sold  or  pledged  by  the  Government  and 
the  proceeds  applied  to  that  purpose,  (vii  Stat,  at  Large, 
p.  445.) 

Finally,  by  the  treaty  of  June  22d,  1852,  it  is  provided  as 
follows : 

^'  The  Chicasaws  are  desirous  that  the  whole  amount  of  their 
national  fund  shall  remain  with  the  United  States  in  trust  for 
the  benefit  of  their  people,  and  that  the  same  shall  on  no  ac- 
count be  diminished.  It  is  therefore  agreed  that  the  United 
States  shill  continue  to  hold  the  said  fund  in  trust  as  aforesaid, 
and  shall  constantly  keep  the  same  invested  in  safe  and  profita- 
ble stocks,  the  interest  upon  which  shall  be  annually  paid  to  the 
Chicasaw  nation :  Provided,  that  so  much  of  the  said  fund  as 
the  Chicasaws  may  require  for  the  purpose  of  enabling  them  to 
effect  the  payment  settlement  of  their  tribe,  as  contemplated 
by  the  treaty  of  1834,  shall  be  subject  to  the  control  of  their 
Grand  Council." 

It  is  further  provided  by  the  same  treaty  that  ^'  No  claim  or 
account  shall  hereafter  be  paid  by  the  Government  of  the 
United  States  out  of  the  Chicasaw  fund,  unless  the  same  shall 
have  first  been  considered  and  allowed  by  the  Chicasaw  Gene- 
ral Council."     (x  Stat,  at  Large,  p.  974.) 

In  the  mean  time,  the  Choctaw  nation  having  passed  to  the 
western  bank  of  the  Mississippi,  and  having,  by  the  treaty  of 
Dancing  Rabbit  Creek,  (September  15th,  1830,)  received  in 
cession  a  large  and  valuable  tract  of  country  there,  when  the 
Chicasaws  emigrated,  they  made  an  arrangement  with  the 
Choctaws  for  the  occupation  of  a  portion  of  the  country  of  the 
latter,  and  for  a  certain  modified  political  union,  the  terms  of 
which  are  contained  in  a  convention  between  the  two  nations, 
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concluded  on  the  17th  of  January,  1837,  and  ratified  and  ap- 
proved by  the  Senate  and  President  of  the  United  States. 

But,  in  the  execution  of  this  convention,  serious  difiBculties 
have  grown  up  between  the  two  nations.  The  Chicasaws  have 
for  some  time  past  earnestly  desired  the  dissolution  of  the  exist- 
ing confederation,  and  the  re-establishment  of  complete  inde- 
pendence and  autonomy.  That  separation  has  been  opposed  by 
the  Ghoctaws ;  but  in  the  perception  of  its  being  on  the  whole 
desirable  to  both  nations,  it  is  favored  by  the  Government 

In  the  prosecution  of  this  purpose,  the  Chicasaws,  on  the 
21st  of  December,  1853,  by  act  of  General  Council,  appointed 
Sampson  Folsom,  Edward  Pickens,  and  others,  commissioners 
to  conclude  a  treaty  with  the  Choctaws  to  the  desired  end, 
authorized  the  Chicasaw  agent  to  receive  from  the  United 
States  the  sum  of  $300,000,  to  be  held  by  him,  subject  to  the 
commissioners,  pending  their  negotiations  with  the  Choctaws, 
and  on  failure  of  the  negotiations  to  be  returned  to  the  Govern- 
ment.    Those  negotiations  were  in  fact  unsuccessful.  • 

Afterwards,  on  the  8th  of  January,  1856,  the  Chicasaw  Coun- 
cil enacted  a  law,  the  preamble  of  which  recites  the  failure  of 
the  previous  negotiations  with  the  Choctaws,.  and  then  proceeds 
to  appoint  Sampson  Folsom  and  Edward  Pickens  ^'  delegates  to 
proceed  to  Washington  City  with  plenary  powers  to  act  in 
behalf  of  the  Chicasaw  people,  in  all  matters  relating  to  the 
question  of  political  separation  between  the  Choctaws  and 
Chicasaws,  and  do  all  things  which  they  may  deem  essential  to 
carry  into  efifect  the  object  and  meaning  of  this  act."  The 
delegates  were  directed  to  bring  the  question  of  a  political 
separation  between  them  and  the  Choctaws  to  the  notice  of  the 
President.  The  act  further  provides  ^^  that  all  acts  relative  to 
raising  and  empowering  delegates  and  commissioners  upon  the 
question  of  separation  and  in  conflict  with  this  act  are  hereby 
repealed.  And  that  the  delegates  appointed  under  the  provisions 
of  this  act  are  hereby  required  to  make  a  report  of  their  pro- 
ceeding to  the  next  Chicasaw  Council  for  their  approval  or 
disapproval."  Finally,  the  act  provides  that  the  delegates  ap- 
pointed by  it,  shall,  on  their  return  from  Washington,  make  to 
the  next  General  Council  a  correct  and  faithful  report  of  the 
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proceedings  of  the  Board  of  Commissioners  and  delegates  here- 
tofore appointed  by  the  Chicasaw  Council. 

Meanwhile  the  Choctaws  in  council,  on  the  10th  of  Novem- 
ber, 1854,  appointed  P.  P.  Pitchlym  and  three  others  to  repre- 
sent them  at  Washington  to  urge  a  claim  upon  the  Government, 
for  pay  and  remuneration  for  the  country  ceded  by  them  in 
1830,  under  the  treaty  of  Dancing  Rabbit  Creek,  and  to  close 
all  unsettled  business  with  the  United  States.  They  were 
clothed  '^  with  full  power  to  take  all  measures,  and  to  enter  into 
any  and  all  contracts,  which  in  their  judgment  are  or  may  be- 
come necessary  and  proper  in  the  name  of  the  Choctaw  people 
to  bring  to  a  final  and  satisfactory  adjustment  and  settlement 
all  claims  or  demands  whatsoever,  which  the  Choctaw  tribe,  or 
any  member  thereof,  has  against  the  Government  of  the  United 
States,  by  treaty  or  otherwise."  Under  these  circumstances, 
and  with  such  authority  vested  in  the  delegates  of  the  respect- 
ive nations,  the  Chicasaw  delegates,  on  the  5th  instant,  ad- 
dressed %  communication  to  the  Commissioners  of  Indian  Affairs, 
setting  forth  that  the  Choctaw  and  Chicasaw  delegates  have  at 
length  come  to  a  satisfactory  understanding  and  agreement  for 
the  final  and  permanent  adjustment  of  all  matters  of  difference 
between  the  two  nations ;  but  that  in  order  to  consummate  this 
important  measure,  it  is  necessary  for  them  to  have  in  hand  the 
sum  of  $325,000,  whereupon  the  proper  articles  of  agreement 
will  be  immediately  and  duly  executed;  and  they  therefore 
request  that  so  much  of  the  stocks  held  by  the  United  States 
in  trust  for  the  benefit  of  the  Chicasaws,  as  will  produce  the 
sum  of  $325,000,  be  forthwith  sold,  and  the  proceeds  paid  over 
to  them  without  delay,  to  the  end  that  the  agreement  aforesaid 
may  be  consummated  at  the  earliest  possible  moment. 

It  does  not  appear  from  any  of  the  voluminous  papers  in  the 
case  in  what  way  this  money  is  proposed  to  be  used ;  but  the 
plan  appears  to  have,  in  a  modified  degree  at  least,  the  appro- 
bation of  the  Commissioner  of  Indian  Affairs. 

On  application,  however,  in  the  premises,  to  the  Secretary  of 
the  Treasury,  that  officer  is  not  satisfied  of  the  right  of  the  Govern- 
ment to  sell  the  stocks  and  pay  over  the  proceeds  as  requested ; 
and  the  general  question  hereupon,  involving  particular  ques- 
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tions  of  the  authority  of  each  set  of  delegates,  is, — whether,  in 
the  circumstances  set  forth,  a  case  exists  to  justify  such  sale 
and  payment  on  the  part  of  the  United  States. 

I  am  of  opinion,  in  the  first  place,  that  the  authority  given 
hy  the  Ghicasaw  Council  to  the  five  commissioners,  if  still  sub^ 
sisting,  would  not  authorize  the  payment  requested ;  for  that 
act  of  the  Council  only  authorizes  the  money  to  be  paid  to  the 
United  States  Chicasaw  Agent,  subject  to  the  draft,  it  is  true, 
of  the  Commissioners,  but  to  be  returned  to  the  trust  fund  if 
the  Commissioners  fail  to  negotiate  a  treaty,  and  therefore  not 
to  be  used  by  them  until  after  a  treaty  shall  have  been  nego- 
tiated. Now,  it  cannot  be  said,  either  technically,  or  in  sense 
and  reason,  that  a  treaty  has  been  negotiated,  unless  proper 
articles  of  convention  have  been  duly  executed.  It  is  not  pre- 
tended in  the  present  case  that  this  has  been  done ;  on  the  con- 
trary, it  is  expressly  stated  by  the  Chicasaw  delegates  that  the 
money  is  to  be  employed,  in  some  way,  how  is  not  stated,  ante- 
rior and  as  preliminary  to  the  execution  of  articles.  If,  then, 
after  all,  the  money  should  be  expended,  and  yet  no  articles  be 
executed,  the  Government  would,  be  responsible  on  its  treaty 
engagements  to  the  Chicasaw  nation. 

I  think,  in  the  second  place,  that  the  Choctaw  delegates  have 
no  power  to  enter  into  such  articles,  and  that  therefore  no  treaty 
can  now  be  made  which  would  be  obligatory  on  the  Choctaw 
nation.  The  authority  of  those  delegates  is  full  and  complete 
to  urge  a  specified  claim  on  the  Government,  to  close  all  unset- 
tled business,  and  to  enter  into  any  contracts  which  in  their 
judgment  are  or  may  become  necessary  to  bring  to  a  final  set- 
tlement all  claims  or  demands  which  the  Choctaw  nation,  or 
any  member  of  it,  has  by  treaty  or  otherwise  against  the  Gov- 
ernment of  the  United  States.  But  this  matter  is  not  in  any 
possible  sense  a  claim  or  demand  on  the  Government.  It  is  a 
thing  collateral  to,  and  altogether  distinct  from,  their  claims  on 
the  United  States.  To  be  sure,  the  Government,  in  its  parental 
relation  to  both  Choctaws  and  Chicasaws,  is  to  see  justice  done 
between  them ;  and  the  Chicasaws  may  have  a  right  to  ask  the 
aid  of  the  United  States  in  the  premises ;  but  there  is  nothing 
whatever  in  the  facts  which  constitutes  a  claim  as  between  the 
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Choctaws  and  the  United  States.  Neither  a  treaty  with  the 
Chicasaws  by  these  Choctaw  delegates,  nor  a  payment  of  money 
to  them,  would  bind  the  Choctaw  nation. 

In  .the  third  place,  although  the  act  of  the  Chicasaw  Council 
of  January  8th,  1855,  repeals  in  terms  only  such  parts  of  their 
act  of  December  21st,  1853,  as  are  in  conflict  with  it,  and 
although  it  does  not  clearly  appear  what  part  of  the  latter,  if 
any,  remains  unrepealed,  still,  the  new  provision  of  the  former, 
which  requires  all  the  proceedings  of  the  present  delegates  to 
be  reported  to  the  General  Council  ^^  for  their  approval  or  dis- 
approval," takes  away  from  them  all  power  to  consummate  or 
carry  into  execution  such  agreements  as  they  may  enter  into ; 
it  nlakes  their  power  one  ad  referendum  only;  it  empowers 
them  to  stipulate  as  the  agents  or  ministers,  but  reserves  the 
power  of  ratification,  and  of  course  that  of  eventual'  execution, 
to  the  General  Council.  Here  then,  also,  if  the  expenditure 
of  the  money  for  any  purpose  antecedently  to  the  signature  of 
a  convention,  or  in  discharge  of  any  of  the  stipulations  of  a 
treaty,  be  not  approved  by  the  Chicasaw  Council,  or  if  the  con- 
vention itself,  when  made,  be  not  approved  by  them, — the  Gov- 
ernment will  have  committed  a  breach  of  trust,  and  will  be 
responsible  on  its  treaty  engagements  to  the  Chicasaw  nation. 

Finally,  it  may  well  be  doubted,  whether  the  provisions  of 
the  treaty  of  1852  do  not  of  themselves  forbid  any  sum  of 
money  to  be  drawn  from  the  trust  funds  of  the  Chicasaws  and 
placed  in  the  hands  of  delegates  of  theirs  for  undefined  or  dis- 
cretionary objects ;  because  it  provides  that  no  claim  or  account 
shall  be  paid  therefrom,  unless  the  same  shall  first  have  been 
considered  and  allowed  by  the  General  Council. 

In  the  observations  thus  far  made,  the  questions  submitted 
have  been  discussed  chiefly  with  reference  to  the  powers  of 
the  respective  delegates  as  between  them  and  their  nations* 
But  the  subject  requires  a  moment's  thought  in  another  and 
more  grave  relation. 

If  the  Chicasaws  are  to  pay  $325,000  to  the  Choctaws  in 
the  premises,  it  must  be  assumed  that  such  payment  will  have 
lawful  consideration  in  the  terms  of  a  conventional  arrangement 
between  the  two  nations.   It  will  be  the  price  of  land  conveyed, 
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or  of  existing  obligations  released,  in  and  by  such  convention. 
Of  course,  the  legality  and  validity  of  the  payment  will  depend 
on  the  legality  and  validity  of  the  convention.  There  is  no- 
thing in  the  proceedings  of  the  Chicasaw  Council  to  countenance 
the  idea  that  the  proposed  payment  is  in  the  nature  of  gratuity ; 
and  if  there  were,  any  such  payment  would  contravene  the 
treaty  engagements  entered  into  by  the  United  States  with  the 
Chicasaw  nation. 

Now,  can  the  Choctaw^  and  Chicasaw  nations,  or  any  other 
Indian  nations,  enter  into  articles  of  agreement  of  the  nature 
contemplated  here,  which  shall  be  effective  and  complete  to  the 
degree  of  the  lawful  payment  of  money  stipulated  therein,  without 
the  previous  approbation  and  consent  of  the  President  and  of  the 
Senate  of  the  United  States  ?  I  am  inclined  to  think  not,  until 
some  act  of  Congress,  general  or  special,  be  passed,  giving  such 
power  to  Indian  nations.  They  constitute  political  communi- 
ties in  the  dependence  and  protection  of  the  United  States.  We 
have  all  possible  duties  of  good  faith  towards  them ;  but  they 
also  have  duties  towards  us.  To  secure  the  harmonious  action  of 
our  complex  federative  system  of  government,  it  has  been  found 
necessary  to  forbid,  even  to  the  sovereign  States  of  the  Union, 
the  right  to  enter  into  any  agreement  or  compact  with  another 
State,  or  with  a  foreign  power,  without  the  consent  of  Congress. 
(Art.  I,  sec.  10.)  A  fortiori^  it  would  seem,  but  for  like  reasons 
of  public  policy,  cannot  such  power  be  exercised  by  the  Indian 
nation,  except  in  form  of  treaty  approved  by  the  President  and 
Senate,  or  with  consent  of  Congress. 

I  think  such  is  the  general  rule.  But,  if  it  were  not  the 
general  rule,  it  must  be  the  special  rule  in  this  case.  The  sub- 
sisting compact,  we  have  seen,  is  in  the  shape  of  a  convention 
between  the  Choctaws  and  Chicasaws,  approved  by  the  Senate 
and  by  the  President  of  the  United  States.  How  can  that 
compact  be  dissolved  but  by  the  same  authority  ?  In  general, 
it  is  for  the  power  which  binds  to  loose.  Unumquodque  eodem 
modo  quo  coUigatum  est  dissolvitur,  I  do  not  think  this  con- 
federation between  the  Chicasaws  and  the  Choctaws,  which  was 
established  by  convention  approved  by  the  President  and  Senate, 
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cun  be  dissolved  by  any  valid  act  not  approved  by  the  President 
and  Senate. 

Nay,  80  certain  is  this,  that  when,  so  recently  as  November 
last,  the  Choctaws  and  Ghicasaws  had  occasion  to  modify  the 
line  of  occupation  which  they  had  fixed  by  the  convention  of 
1837,  it  was  deemed  necessary  to  submit  the  new  agreement  to 
the  approbation  of  the  Senate  of  the  United  States  and  of  the 
President.  Of  course,  that  would  be  still  more  necessary,  in 
regard  to  an  arrangement  totally  changing  the  nature  of  the 
whole  political  and  social  relation  of  the  Choctaws  and  Ghica- 
saws. 

For  these  various  reasons,  the  Secretary  of  the  Treasury 
cannot  rightfully,  in  my  opinion,  now  make  sale  of  these 
stocks  as  requested,  nor  deliver  them  or  their  proceeds  to  the 
present  delegates  of  the  Chicasaw  nation. 

I  have  the  honor  to  be,  very  respectfully, 

C.  GUSHING. 

Hon.  Robert  McGlelland, 

Secretary  of  the  Interior. 


RELATION  OP  "LINE  OF  DUTY"  TO  PENSIONS. 

When  the  statute  proTides  pension  for  disability  or  death  oocasioned  bj  wonnds 
or  injuries  received,  casualty  occurring,  or  disease  contracted,  in  the  line  of 
duty,  it  intends  that  the  performance  of  duty  must  have  relation  of  causa- 
tion or  consociation,  mediate  or  immediate,  to  the  iround,  the  casualty,  the 
injury,  or  the  disease,  which  produces  the  disability  or  death. 

To  determine  the  right  of  pension,  the  question  is  not  whether,  when  the 
canse  of  disability  or  death  occurred,  the  party  was  on  duty  or  not,  in 
active  serrice,  or  on  furlough  or  leave,  in  arrest  or  not,  but  whether,  in  any 
of  the  possible  conditions  of  service,  the  cause  of  disability  or  death  was 
appurtenant  to,  dependent  upon,  or  connected  with,  acts  within,  or  acts 
without,  the  line  of  duty. 

Upon  the  question  of  causality,  the  opinions  of  experts  are  evidence,  but  they 
do  not  oonstitnte  either  exclusive  or  conclusive  proof;  and  the  question  is 
to  be  judged  by  the  real  facts  like  any  other  matter  of  evidence. 

Where  the  proofs  as  to  the  question  of  actor  and  subject  are  balanced,  and  it 
is  impossible  to  determine  by  them  whether  the  case  be  one  of  contempora- 
neity or  collocation  only,  or  of  cause  and  consequence,  it  is  a  reasonable 
inference  of  public  poUcy  to  presume  in  favor  of  the  service. 
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It  is  according  to  pablio  policy  to  presume  in  fayor  of  the  serrice,  where  the 
line  of  duty  enters  potentially  into  the  oanses  of  disability  or  death,  althoagh 
it  be  not  certainly  provable  that  it  was  the  exclasive  or  predominant  cause. 

Attorney  General's  Office, 

3foy  17,  1855. 

Sir  :  Your  communication  of  the  15th  of  February,  covering 
one  from  the  Commissioner  of  Pensions  of  the  same  date,  pre- 
sents, for  consideration,  inquiry  of  the  effect  to  be  given  to  the 
phrase  "while  in  the  line  of  duty,"  which  occurs  in  many  of 
the  pension  laws  of  the  United  States. 

My  solicitude  to  relieve  the  impatience  of  parties  interested 
in  the  decision  of  this  question  led  me,  on  the  27th  of  the  same 
February,  to  transmit  a  brief  reply  to  your  communication.  I 
have  now  examined  the  whole  matter  in  the  light  of  instructive 
arguments  submitted  by  counsel,  and  desire  to  file  the  present 
as  a  more  full  and  reflected  opinion  upon  the  same  subject. 

In  stating  the  question,  the  Commissioner  refers  more  par- 
ticularly to  the  acts  of  March  3, 1817,  and  June  30, 1834 ;  and, 
quoting  the  former  of  those  acts,  he  says : 

"  The  question  is,  what  is  the  meaning  of  the  words  ^  Shall 
die  '*''*'*  in  consequence  of  disease  contracted,  or  of  casualties, 
or  injuries  received,  while  in  the  line  of  his  duty  V  '  If  it  be 
satisfactorily  proved  that  an  officer  had  died  in  the  service, 
without  any  evidence  as  to  the  origin  of  the  cause  of  his  death, 
is  his  widow  entitled  ?  If,  in  addition  to  the  proof  of  death  in 
service,  the  cause  also  be  satisfactorily  shown  to  have  originated 
in  the*  line  of  duty,  shall  she  then  be  entitled  ?  Or,  shall  not 
only  the  death  in  service,  and  the  cause  thereof  in  the  line  of 
duty,  be  shown,  but  must  it  also  be  shown  that  the  cause  was  a 
consequence  of  such  duty?" 

Thus  we  perceive  that  the  inquiry  involves  investigation,  not 
only  as  to  the  conditions  of  fact,  which  are  to  constitute  the 
elements  of  the  legal  right  of  a  party,  but  also  as  to  the  burden 
of  proof,  and  the  presumptions  of  law  or  fact  involved  in  the 
establishment  of  any  assumed  conditions  of  right.  It  is  this 
consideration,  namely,  the  relation  of  the  question  of  proofs  to 
the  very  different  and  quite  independent  question  of  the  rulA 
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of  right,  which  has  involved  the  subject  in  uncertainty,  and  left 
it  apparently  undetermined  to  the  present  late  day. 

For,  as  a  matter  of  practical  inquiry  and  of  consequent 
decision  in  some  shape,  the  question  must  have  existed  almost 
from  the  foundation  of  the  Government,  and  not  merely,  as  in 
the  two  acts  cited  by  the  Commissioner,  in  the  naval  service, 
but  also  in  the  military,  and  in  such  varieties  of  form  as,  it 
seems  to  me,  to  afford  ample  means  of  ascertaining  the  true 
legal  intendment  of  the  several  acts  of  Congress. 

Thus,  in  regard  to  the  Navy,  we  have  the  old  provision  of  the 
act  of  March  2,  1799,  which  is  the  original  act  for  the  govern* 
ment  of  the  Navy,  to  the  effect  that  ^'  every  officer,  seaman,  or 
marine,  disabled  in  the  line  of  his  duty^  shall  be  entitled  to 
receive  for  his  own  life,  and  the  life  of  his  wife,  if  a  married 
man  at  the  tfme  of  receiving  t^e  wound,  one-half  his  monthly 
pay."  (i  Stat,  at  Large,  p.  716.)  Here,  it  is  the  single  case 
of  disability  by  wound  which  constitutes  the  foundation  of  half- 
pay  (or  pension)  to  the  party  or  his  widow;  and  the  condition 
is  disability  in  the  line  of  duty. 

So,  the  act  of  March  16,  1802,  fixing  the  military  peace 
establishment  of  the  United  States,  provides  that,  ''if  any 
officer,  non-commissioned  officer,  musician,  or  private,  in  the 
corps  comprising  the  peace  establishment,  shall  be  disabled  by 
wounds  or  otherwise,  while  in  the  line  of  his  duty,  in  public 
service,  he  shall  be  placed  on  the  list  of  invalids  of  the  United 
States,  at  such  rate  of  pay,  and  under  such  regulations  as  may 
be  directed  by  the  President  of  the  United  States  for  the  time 
being."     (ii  Stat,  at  Large,  p.  135.) 

Here  the  foundation  of  invalid  pay  is  enlarged  to  disability 
by  wounds  or  otherwise:  the  condition  remains  of  disability 
while  in  the  line  of  duty. 

Coming  down  to  a  later  period,  we  have  a  series  of  acts  in 
which  the  same  idea  appears. 

Thus  the  act  of  January  20, 1813,  provides  a  pension  for  the 
widow  or  children,  in  certain  cases,  where  ''an  officer  of  the 
Navy  or  marines  shall  be  killed  or  die,  by  reason  of  a  wound 
received  in  the  line  of  his  duty."     (ii  Stat,  at  Large,  p.  790.) 

Again,  the  act  of  March  4, 1814,  provides  that  if  any  officer, 
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seaman,  or  marine,  belonging  to  the  Navy  of  the  United  States, 
shall  die,  or  have  died  since  a  prescribed  day,  ''  by  reason  of  a 
wound  received  in  the  line  of  his  duty,"  then  half-pay  shall  be 
paid  to  his  widow,  or,  in  certain  cases,  to  his  children,  out  of 
the  Navy  pension  fund,     (ii  Stat,  at  Large,  p.  103.) 

Then  comes  the  act  cited  by  the  Commissioner,  which  is  of 
March  3,  1817,  in  addition  to  and  in  amendment  of  the  fore- 
going, and  which,  not  confining  the  groundwork  of  widow  and 
orphans'  pensions  to  the  death  of  an  officer,  seaman,  or  marine 
by  wounds  only,  proceeds  to  supply  the  new  cases  of  death  of 
the  party  '^  in  consequence  of  disease  contracted  or  of  casualties 
or  injuries  received  while  in  the  line  of  his  duty.**  (iii  Stat. 
at  Large,  p.  878.) 

Here  the  condition  of  "line  of  duty"  continues,  while  the 
scope  of  the  admissible  causes  of  death  is  extended  beyond 
that  of  wounds,  and  as  far  perhaps  as  the  causes  of  disability 
were  by  the  word  "  otherwise"  in  the  law  above  cited  as  to 
military  half-pay. 

Finally,  in  this  part  of  the  discussion,  it  remains  only  to  cite 
the  other  of  the  two  acts  referred  to  by  the  Commissioner,  that 
of  June  30,  1834,  which  embraces  officers  of  the  Navy,  sea- 
men, and  marines,  dying  in  the  service  "  by  reason  of  disease 
contracted,  or  of  casualties  by  drowning  or  otherwise,  or  of 
injuries  received  while  in  the  line  of  their  duty."  (iv  Stat,  at 
Large,  p.  714.) 

The  same  expression  occurs  in  a  later  act,  that  of  July  21, 
1848,  except  that  the  cases  specified  are  only  of  "  wounds  re- 
ceived or  of  disease  contracted  in  the  line  of  duty;"  thus  pre- 
senting more  plainly  the  identity  of  relation  of  "line  of  duty" 
to  either  wounds  or  disease,     (ix  Stat,  at  Large,  p.  280.) 

Here  there  is  more  specific  designation  of  the  admissible 
causes  of  death  than  in  the  other  acts;  but  each  of  those  causes, 
whether  disease,  or  casualty,  or  injury,  retains  unchanged  its 
relation  to  the  condition  of  "  while  in  the  line  of  duty." 

What,  then,  is  the  limitation  implied  by  this  relation  ?  It  is 
not  all  deaths,  whether  by  wounds,  disease,  casualty,  or  injuries, 
which  draw  after  them  a  pension,  but  only  such  as  have  relation 
to  the  line  of  duty.     Without  getting  embarrassed  here  in  the 
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question  of  the  distinction  between  causa  proxima  and  caiisa 
remotay  it  sufiBces  to  say  that,  if  casualty  be  the  alleged  cause 
of  death,  it  must  be  casualty  occurring  while  in  the  line  of  duty ; 
if  injury  be  the  cause,  it  must  be  injury  received  while  in  the 
line  of  duty ;  if  disease  be  the  cause,  it  must  be  disease  con- 
tracted while  in  the  line  of  duty.  And,  assuming  all  this,  the 
question  recurs,  what  are  the  circumstances  of  death  included 
or  excluded  by  the  prescribed  condition  ? 

To  begin :  it  is  conceded  in  all  the  arguments  that  if  the  cause 
of  death  intervene  as  the  incident,  or  be  the  result,  of  any  mis- 
conduct, or  violation  of  duty,  as  by  drunkenness,  or  other  vicious 
course  of  life,  or  in  the  act  of  mutiny,  desertion,  or  other  breach 
of  military  obligation,  then  the  party  does  not  die  by  disease 
coritracted,  casualty  occurring,  or  injury  received,  while  in  the 
line  of  duty.  «No  man,  it  is  clear,  is  acting  in  the  line  of  duty, 
while  the  act  he  performs  is  a  violation  of  his  duty.  All  such 
cases  we  exclude  at  once,  and  by  common  consent,  from  the 
purview  of  the  pension  laws.  ' 

Is  that  all  ?  Are  no  other  cases  excluded  7  Is  it  the  intent 
of  the  law  to  give  a  pension  generally,  as  the  normal  fact,  and 
with  exception  only  of  the  few  extraordinary  cases  of  death 
proved  to  be  the  consequence  of  a  palpable  violation  of  duty  ? 
Or  is  the  right  of  pension  to  be  restricted  to  the  cases  of  death 
having  some  proved  or  probable  relation  to  duty,  whether  as 
causation  or  as  a  consociated  circumstance  ?  Upon  this  point 
there  occurs  much  vagueness  of  thought,  producing  of  course 
much  contradiction  of  dictum,  and  uncertainty  of  definition  and 
of  decision. 

Thus,  it  is  affirmed  that  precedents  exist,  on  the  files  of  tke 
Pension  Office,  of  pensions  allowed  in  cases  of  disability  or 
death  by  causes  not  attributable  to,  nor  apparently  connected 
with,  public  duty ;  nay,  distinctly  referable  to  foreign  or  inde- 
pendent causes.  That  may  be.  That  is,  cases  may  exist  in 
which,  according  to  the  evidence  on  file,  relation  to  public  duty 
is  not  affirmatively  proved,  or  in  which  the  negative  of  it  is  the 
general  sum  of  the  evidence.  But  this  avails  nothing,  since 
the  allowances  of  the  Commissioner  are,  for  the  most  part, 
unaccompanied  by  written  reasons  of  decision ;  and,  if  it  were 
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otherwise,  decisions  in  the  public  offices  of  the  Government  are 
facts,  not  rules  of  law. 

But  the  uncertainty  of  thought  and  conclusion,  in  this  matter, 
appears  in  other  forms  than  that  of  questionable  precedents  in 
the  Pension  Office.  Thus,  Mr.  Secretary  Ewing  has  said  that 
upon  the  question  of  pensions,  as  a  general  rule,  in  his  opinion, 
"  the  soldier  is  to  be  regarded  as  being  always  in  the  *  line  of 
his  duty'  when  he  is  not  under  arrest,  in  confinement,  on 
furlough,  or  absent  without  leare,  although  there  may  be 
peculiar  circumstances  in  particular  cases  which  should  modify 
this  construction."  (Mayo's  Pension  Laws,  p.  557,  and  Ben- 
nett's Digest,  p.  132.) 

This  definition  is  made  with  reservation  of  undefined  ex- 
ceptions, and  is  therefore  faulty ;  but  it  is  also,  in  my  opinion, 
faulty  in  what  it  expressly  includes  as  well  as  in  what  it 
expressly  excludes. 

Take  each  of  the  cases  of  exclusion  mentioned,  and  consider 
them. 

A  soldier  or  sailor,  while  "  under  arrest,"  or  "  in  confine- 
ment," is  not  discharged  from  the  obligation  of  duty,  and  is  occa- 
sionally called  upon  to  perform  duty  in  which  he  may  distinguish 
himself,  and  die  honorably,  and  leave,  it  seems  to  me,  a  right 
of  pension  to  his  widow  or  children ;  as,  for  example,  in  the 
contingency  of  a  post  or  a  camp  attacked  by  the  enemy,  or  a 
ship  in  peril  at  sea.  So,  still  more,  of  an  officer  on  furlough. 
So  it  may  be  in  the  case  of  a  soldier  temporarily  ^^  absent  on 
leave,"  nay,  even  of  one  compromised  in  some  grave  military 
ofience.  For,  when  violation  of  duty  is  taken  as  a  rule  of 
exclusion,  it  operates,  in  my  opinion,  only  where  the  viola- 
tion of  duty  has  probable  relation  to  the  cause  of  death ;  and 
not,  where  these  are  independent  facts.  Thus,  a  sailor,  who  is 
laboring  under  all  the  worst  effects  of  vicious  indulgence,  and 
subject  to  die  at  any  moment  of  disease  occasioned  by  that 
cause,  may  yet  happen  to  die  of  other  disease  contracted,  or 
of  casualty  occurring,  or  of  injury  received,  while  indubitably 
in  the  line  of  his  duty;  and  so  transmit  a  right  of  pension.  In 
a  word,  these  assumed  causes  of  exclusion  should  operate  not 
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per  w,  but  only  where  they  affirmatively  exclude  the  line  of 
duty. 

On  the  other  hand,  if  these  be  the  only  cases  of  exclusion, 
then  what  is  left  included  can  by  no  means  be,  as  a  whole, 
admitted.  An  officer  or  soldier,  who  .is  neither  under  arrest, 
nor  in  confinement,  nor  on  furlough,  nor  absent  without  leave, 
may  yet  die  in  a  thousand  ways,  which  will  be  neither  of  disease 
contracted,  nor  of  casualties  by  drowning  or  otherwise,  nor  of 
wounds  received,  while  in  the  line  of  duty :  as,  for  example,  in 
a  chance  quarrel,  or  in  dangerous  amusements.  That  is  to  say, 
the  conditions  of  inclusion,  as  well  as  of  exclusion,  must  have 
relation  to  the  line  of  duty. 

Thus,  in  one  of  the  cases  referred  to  in  your  letter,  and  upon 
which  you  have  already  ruled,  a  case  of  suicide,  it  was  held,  and 
properly,  not  only  that  suicide  is  not  of  itself  a  pensionable 
cause  of  death,  but  also  that,  if  the  suicide  is  alleged  to  have 
been  produced  by  insanity,  and  thus  insanity  be  put  forward  as 
the  cau9a  cattsans,  then  it  must  be  shown  that  the  insanity  was 
the  result  of,  or  incidental  to,  acts  of  duty. 

Another  illustaration  of  this  idea  occurs  in  the  case  ruled  by 
Mr.  Attorney  General  Butler,  of  a  soldier  claiming  invalid 
pension,  who,  in  attempting  to  pass  the  guard  with  a  written 
permit,  was  injured  by  the  sentinel,  but,  as  alleged,  without 
provocation.  In  that  case,  it  became  necessary  to  inquire, 
first,  as  to  the  fact  of  provocation  or  not ; — "  for,  if  the  assault 
was  brought  on  the  claimant  by  his  own  misconduct,  he  cannot 
be  said  to  have  been  disabled  while  in  the  line  of  his  duty ;" — 
and  secondly,  whether  he  was  about  to  pass  the  guard  for  some 
purpose  growing  out  of  or  connected  with  the  public  service ; 
"  for  if  the  pass  was  given  to  him  solely  for  the  purpose  of 
enabling  him  to  attend  to  his  private  affairs,  and  if,  at  the  time 
he  was  injured,  h§  was  going  about  his  private  business,  he  can 
in  no  sense  be  considered  as  in  the  public  service."  (Mr. 
Butler's  opinion,  December  20,  1883.) 

It  may  be  suggested  that  this  opinion  turns  on  the  words  ''in 
the  public  service"  of  the  act  of  1799.  Not  so :  for  when  the 
acts  speaks  of  "  line  of  duty,"  they  mean  of  course  public  duty. 
Undeniable  tests  of  this  truth  will  be  perceived,  on  looking  at 
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the  second  and  third  of  the  three  categories  of  the  statute  under 
consideration,  namely,  casualties  by  drowning,  or  otherwise, 
and  injuries  received.  It  is  impossible  to  say,  that  the  phrase 
casualties  or  injuries  received  "  in  the  line  of  duty'*  compre- 
hends all  the  possible  misadventures  of  mere  private  life,  which 
may  happen  to  an  officer  in  his  personal  affairs,  and  wholly  dis- 
connected from  his  public  duty,  though  he  be  not  on  furlough. 
Suppose,  for  instance,  that  an  officer  is  proprietor  of  a  stock 
farm,  or  of  a  dwelling  or  storehouses  on  rent,  or  is  interested 
in  a  manufactory,  as  he  has  perfect  right  to  be,  and  to  which 
private  property,  without  neglect  of  any  public  duty,  he  gives 
occasional  attention ;  and  suppose  that  in  the  care  of  this  pro- 
perty he  is  killed  by  the  kick  of  a  vicious  horse  of  his  stock,  or 
by  fall  from  the  scaffolding  of  one  of  his -tenements  in  the  course 
of  reparation : — can  it  be  pretended  that  such  a  casualty  or 
injury  occurs  "  in  the  line  of  duty,*'  as  that  phrase  is  employed 
in  the  pension  acts  ?     Most  assuredly  not. 

In  effect,  all  the  serious  controversy  arises  on  questions  of 
death  by  some  of  the  infinite  variety  of  diseases  to  which  the 
human  body  is  subject.  In  reference  to  this  category  of  the 
statute,  namely,  death  by  disease  contracted  while  in  the  line 
of  duty,  the  proposition  has  been  advanced  that  every  person 
in  the  service,  who  is  not  on  furlough  nor  under  arrest,  and 
who  dies  of  ordinary  death  in  the  course  of  nature,  not  tracea- 
ble to  mere  vice  or  other  specific  misconduct,  in  so  dying,  de- 
volves a  right  of  pension  on  his  widow  or  children ;  that  is  to 
say,  that  all  cases  of  natural  death,  with  some  rare  exceptions 
of  diseases  of  proveable  misbehavior,  are  deaths  by  disease  con- 
tracted in  the  line  of  duty.  It  is  further  assumed  that  this 
doctrine  is  the  settled  law  and  long  practice  of  the  Government. 

I  cannot  yield  assent  to  either  of  these  propositions.  The 
doctrine  is  not,  in  my  judgment,  a  thing  adjudicated ;  nor,  as 
question  of  novel  impression,  is  it  good  law. 

In  support  of  the  proposition  that  this  point  is  a  settled 
one,  reference  is  made,  in  the  first  place,  to  alleged  prece- 
dents in  the  Pension  Office.  I  have  already  disposed  of  that 
argument. 

Reference  is  made,  in  the  next  place,  to  the  opinion  of  Mr. 
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Ewing.  I  have  already  remarked  on  that,  in  the  view  of  it  as 
a  definition  of  the  phrase  ^'  line  of  duty."  '  Apart  from  which  is 
this  consideration :  Mr.  Ewing  does  not  dispose  of,  nay,  he  does 
not  allude  to,  the  question  when  a  disease  can  be  said  to  be 
contracted  in  the  line  of  duty.  Two  conditions  have  to  co-exist, 
— the  line  of  duty,  and  a  disease  contracted  therein.  What- 
ever definition  be  given  of  the  first  condition,  the  second  con- 
dition still  remains  to  be  defined,  and  is  not  defined  by  Mr. 
Ewing. 

But  the  assumption  of  adjudication  rests  mainly  upon  the 
language  of  an  opinion  of  Mr.  Attorney  General  Rush;  which, 
however,  when  attentively  considered,  is  not  found  to  support 
the  assumption. 

Mr.  Rush  was  called  upon  to-  construe  the  words  '^  or  other- 
wise," in  the  act  of  1799,  which  allows  invalid  pay  to  any 
officer,  non-commissioned  officer,  or  private,  '^  disabled  by 
wounds  or  otherwise  while  in  the  line  of  his  duty  in  public  ser- 
vice." Mr.  Rush  very  properly  declares,  in  the  first  place, 
that  ^^or  otherwise"  includes  disease  or  casualty;  and  he  pro- 
ceeds, in  the  second  place,  to  consider  the  relation  of  any  casu- 
alty or  disease  to  the  line  of  duty  in  public  service.  (Mr. 
Rush's  opinion,  April  6,  1815.) 

Now,  in  this  act,  as  in  all  the  others,  the  condition  of  ^'  line 
of  duty"  stands  in  exactly  .the  same  relation  to  wounds,  to 
drowning,  or  other  casualty,  and  to  personal  injuries,  as  it 
does  to  diseases;  and  if  Mr.  Rush  had,  on  this  occasion,  decided 
and  settled  the  law  to  be,  that  all  possible  deaths  by  disease, 
happening  to  a  person  in  the  service,  are  of  disease  in  the  line 
of  duty  in  public  service,  he  must  in  like  manner  have  decided 
and  settled  the  law  to  be,  that  all  possible  wounds  and  casualties, 
happening  to  a  person  in  the  service,  are  in  the  line  of  duty  in 
the  public  service.  That  he  did  not  do  this  is  proved  by  the 
point  discussed  and  settled  in  the  subsequent  opinion  of  Mr. 
Butler,  and  by  what  is  the  well  established  and  well  understood 
rule  of  law  in  regard  to  contingencies  of  personal  rencounter 
producing  wounds  or  death. 

But  the  conclusive  consideration  is  this :  Although  Mr.  Rush, 
in  arguing  the  general  question  before  him,  namely,  in  what 
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Other  way  than  by  wounds  must  the  disability  have  occurred  to 
entitle  the  party  to  Invalid  pay,  does  let  fall  arguendo  some 
general  expressions,  which  give  color  to  the  present  assump- 
tion ;  yet  the  inference  deduced  from  those  few  questionable 
expressions  is  distinctly  negatived  by  the  fact,  that  all  the 
numerous  examples  which  he  adduces  in  illustration  or  explana- 
tion of  his  idea  are  of  diseases  having  veritable  relation  to  mili- 
tary duty  as  effect  to  cause,  either  in  whole  or  in  part. 

He  specifies,  in  the  first  place,  cases  of  disability  by  casualty: 
that  is,  brought  on  by  the  direct  agency  of  "  accidents  or  in- 
flictions," happening  to  the  party  '^  while  in  the  immediate  and 
obvious  discharge  of  his  duty ;''  and  the  cases  are,  of  an  officer 
who  receives  a  sunstroke  on  parade,  a  musician  who  ruptures 
a  blood-vessel  when  obeying  an  order  to  sound  his  bugle,  and 
a  soldier  who  dislocates  a  limb  while  working  upon  fortifica- 
tions. 

He  specifies,  in  the  second  place,  two  cases  of  disability  by 
disease  consequent  on  military  duty,  nam*ely,  rheumatism  arising 
from  marches  in  damp  or  cold  weather,  and  fever  produced  by 
marshy  exhalations  in  garrison. 

He  also  suggests  several  of  the  philosophic  -elements  of  the 
question.  He  says,  truly,  that  the  connexion  between  the  cause 
and  the  effect  need  not  always  be  so  direct  or  instantaneous  as 
in  the  cases  specified.  It  suffices,  he  says,  if  the  disability 
"  be  plainly,  though  remotely,  the  incident  and  result  of  the 
military  profession."  He  rightly  assumes  that  the  performance 
of  duty  may  be  received  as  the  original  cause  of  disability  in 
some  cases  where  it  is  not  the  proximate  cause.  He  explains 
that  it  is  not  necessary  that  the  casualty  or  disease  should  be 
in  its  nature  "peculiar  to  the  employments  of  military  men." 
It  may  be  loss  of  eyesight,  occasioned  by  exposure, — or  consump- 
tion, the  result  of  a  cold  aggravated  by  the  labors  and  hazards 
of  the  profession,— or  palsy,  attributable  to  the  change  of  habits 
in  the  transition  from  civil  to  military  life.  These  are  cases, 
he  says,  of  disability  in  the  line  of  duty,  though  they  might 
have  happened  to  the  party  in  any  other  occupation. 

I  have  thus  brought  forward  all  the  cases  which  Mr.  Rush 
specifics  and  reasons  upon;  and  there  is  not  one  of  them,  I 
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repeat,  which  has  not  relation  of  consequence  or  effect,  either 
remote  or  proximate,  to  the  performance  of  military  duty. 

Mr.  Bush  does,  it  is  true,  in  the  course  of  this  opinion, 
employ  some  expressions,  which,  if  they  stood  alone,  might  wear 
the  appearance  of  undue  generality.  But  these  expressions  are 
construed,  as  we  have  seen,  by  the  examples  he  gives  to  eluci- 
date his  meaning,  and  also  by  their  relation  to  the  different 
branches  of  the  subject.  The  latter  qualification  applies  to  the 
remark  he  makes,  that  permanent  disability  arising  in  the  ser- 
vice is  to  be  regarded,  prima  facie^  as  disability  within  the 
statute,  which  is  a  point  of  the  question  of  evidence  merely ; 
and  also  to  the  remarks  he  makes  on  the  meaning  of  the  phrase 
"line  of  duty." 

As  to  this,  Mr.  Rush  frankly  admits  the  difficulty  he  feels  in 
fixing,  by  any  undeviating  standard,  what  is  meant  by  being  in 
the  line  of  duty ;  and  proceeds  to  state  that  he  presumes  that 
"  every  officer  in  full  commission,  and  not  on  furlough,  must  be 
considered  in  the  line  of  his  duty,  although,  at  the  moment,  no 
particular  or  active  duty  is  devolved  upon  him  ;*'  and  "  the 
same  of  a  soldier  (or  sailor)  who  is  kept  in  pay  ;*'  which  defini- 
tion he  afterwards  qualifies  by  introducing  the  exceptions  of 
"  voluntary  absence"  from  duty,  and  of  "  vicious  or  unjustifia- 
ble conduct"  while  on  duty.  This  definition  fails  to  satisfy  my 
mind,  as  does  also  that  of  Mr.  Ewing,  by  reason  of  its  regard- 
ing the  "  line  of  duty"  as  an  absolute  statxis  of  the  party  in 
service,  when  it  is  in  truth  a  status  relative  to  certain  specific 
legal  conditions.  I  shall  suggest  presently  my  own  definition 
of  this  phrase,  and  show  wherein  it  differs  from  that  of  Mr. 
Rush  and  Mr.  Ewing. 

This  examination  of  the  opinion  of  Mr.  Rush  has  been  made, 
not  in  the  spirit  of  criticism,  but  in  that  of  sincere  purpose  to 
see  what  is  the  substantive  doctrine  to  which  he  arrives ;  which 
doctrine,  as  explained  by  his  own  examples  of  its  application, 
is  also  my  doctrine,  namely,  that  the  cause  of  disability  (or  of 
death)  upon  which  pension  depends,  must  be  a  cause  connected 
by  some  line  of  co-ligation  with  the  performance  of  duty  of 
an  official  or  professional  nature. 

I  start  with  the  proposition  that  the  true  meaning  of  the 
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phrase  "  line  of  duty,"  in  the  statute,  is  the  same,  whether  the 
cause  of  disability  or  of  death  to  be  considered,  is  a  wound,  a 
casualty,  an  injury,  or  a  disease.  The  phraee  stands  in  the 
same  relation  of  context  and  of  construction  to  each  and  all  of 
these  contingencies.  Whatever  is  of  the  essence  of  "  line  of 
duty"  in  any  one  of  these  cases  is  so  in  the  others.  Of  course, 
it  being  established  or  admitted  that  a  "wound,"  or  death  by 
personal  violence,  in  order  to  become  the  foundation  of  pension, 
must  have  logical  co-relation  with  military  duty,  it  must  be  so 
in  the  case  of  "casualty"  and  of  "disease." 

I  think,  however,  that  on  critical  examination  of  the  statutes, 
the  same  conclusion  as  to  disease  would  have  to  be  admitted, 
even  if  that  were  the  sole  form  of  casualty  set  down  in  the 
statutes,  and  that  no  aid  of  construction  existed  in  the  enact- 
ment of  other  assigned  causes  of  disability  or  death. 

Suppose  the  language  of  the  law  to  be  this,  and  no  more, — 
"  disease  contracted  while  in  the  line  of  duty," — what  would  be 
the  reasonable  intendment  of  such  language?  We  may  feel  our 
way  to  its  true  import,  in  the  first  place,  by  excluding  that 
which  it  clearly  does  not  say  nor  signify. 

It  does  not  say  "  disease  contracted  while  in  the  service,"  and 
therefore  is  not  coextensive  with  the  mere  status  of  an  oflScer  in 
commission,  or  an  enlisted  soldier,  sailor,  or  marine. 

It  does  not  say  "  disease  contracted  while  in  active  service," 
and  therefore  is  not  designed  to  raise  the  question  of  whether  on 
furlough,  or  leave  of  absence,  or  not. 

It  does  not  say  "  disease  contracted  while  on  duty,"  and  is, 
therefore,  independent  of  the  condition  of  watch  on  deck  or 
turn  of  detail  in  camp  or  garrison. 

It  does  not  say  "any  disease  not  the  consequence  of  miscon- 
duct," and  if  that  had  been  the  category  contemplated  by  the 
legislator,  he  would  have  propounded  it  in  simple  and  apt 
phraseology. 

What  the  statute  propounds  as  the  basis  of  pension  is  not  any 
of  these  things,  but  a  very  different  one,  and  that  announced 
in  precise  language  having  significancy  of  its  own,  namely, 
"  disease  contracted  while  in  the  line  of  duty."  It  would  not 
have  answered  merely  to  say  "  in  service ;"  for  that  would  have 
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made  the  right  of  pension  more  extensive  than  the  right  of  pay, 
BO  as,  in  all  circumstances,  to  comprehend  not  only  deaths  of 
private  misadventure,  but  even  the  case  of  criminality,  arrest, 
or  suspension  under  sentence.  Nor  would  it  have  been  satisfac- 
tory to  say  "in  active  service ;"  for  that  is  descriptive  only  of 
the  orders  under  which  the  party  may  happen  to  be,  and  affords 
no  sufficient  indication  of  what  is  the  nature  or  the  quality 
of  his  acts.  Nor  would  the  wise  intentions  of  the  law  have 
been  fulfilled  by  merely  saying,  "  while  on  duty ;"  for,  on  one 
hand,  a  party,  though  on  duty,  might  contract  disease  or  come 
to  his  death  by  vice  or  crime ;  and,  on  the  other  hand,  although 
not  on  duty,  although  on  furlough,  leave  of  absence,  in  arrest, 
under  sentence  and  punishment  for  breach  of  duty,  civil  or 
military,  yet  in  air  these  conditions  his  general  military  obliga- 
tions continue  in  full  force,  and  he  has  the  faculty,  and  may 
have  the  occasion,  in  any  of  these  conditions,  to  perform  acts 
of  pure  military  duty,  and  in  the  performance  thereof  to  incur 
disease  or  death,  in  circumstances  devolving  on  his  widow  or 
children  the  highest  moral  and  the  amplest  legal  right  of  pen- 
sion allowance. 

Instead  of  any  of  these  imperfect  expressions,  the  statute 
employs  a  phrase  which  is  definite,  though  comprehensive,  "  the 
line  of  duty."  He  who  contracts  disease  or  dies  in  consequence 
of  the  ordinary  performance  of  his  military  duty,  or  in  the  per- 
formance of  any  special  act  of  military  duty,  whether  at  the 
moment  of  performance  he  were  on  duty  or  off  duty,  in  active 
service  or  on  furlough,  of  habits  virtuous  or  habits  vicious,  gal- 
lantly fighting  his  country's  enemy  or  expiating  an  offence  in 
the  guard-house  or  prison  bay, — he,  I  say,  who,  in  these  or  any 
other  circumstances,  contracts  disease  in  the  performance  of  an 
act  of  duty,  contracts  it  "  in  the  line  of  his  duty."  On  the 
other  hand,  neither  the  bad  man,  who  dies  of  his  incorrigible 
vices,  nor  the  good  man,  who,  at  the  full  maturity  of  blameless 
life,  dies  in  the  course  of  nature  of  any  of  the  maladies  inci- 
dent to  old  age,  can  be  said  to  die  of  "  disease  contracted  while 
in  the  line  of  duty."  In  fine,  the  phrase  "  line  of  duty"  is  an 
apt  one,  to  denote  that  an  act  of  duty  performed  must  have 
relation  of  causation,  mediate  or  immediate,  to  the  wound. 

Vol.  Vn.— 11 
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the  casualty,  the  injury,  or  the  disease,  producing  disability  or 
death. 

There  is  another  mode  of  stating  these  conclusions,  which 
may  serve  to  coniBrm,  or  at  least  illustrate,  their  truth. 

Every  person  who  enters  the  military  service  of  the  country 
— oflScer,  soldier,  sailor,  or  marine — takes  upon  himself  certain 
moral  and  legal  engagements  of  duty,  which  constitute  his 
official  or  professional  obligations.  While  in  the  performance 
of  those  things,  which  the  law  requires  of  him  as  military  duty, 
he  is  in  the  line  of  his  duty.  But,  at  the  same  time,  though  a 
soldier  or  sailor,  he  is  not  the  less  a  man  and  a  citizen,  with 
private  rights  to  exercise  and  duties  to  perform ;  and,  while 
attending  to  these  things,  he  is  not  in  the  line  of  his  public 
duty.  In  addition  to  this,  a  soldier  or  sailor,  like  any  other 
man,  has  the  physical  faculty  of  doing  many  things,  which  are 
in  violation  of  duties,  either  general  or  special ;  and  in  doing 
these  things  he  is  not  acting  in  the  line  of  his  duty.  Around 
all  those  acts  of  the  soldier  or  sailor  which  are  official  in  their 
nature,  the  pension  law  draws  a  legislative  line,  and  then  they 
say  to  the  soldier  or  sailor, — If,  while  performing  acts  which  are 
within  that  line,  you  thereby  incur  disability  or  death,  you,  or 
your  widow  or  children,  as  the  case  may  be,  shall  receive  a  pen- 
sion or  other  allowance ;  but  not  if  the  disability  or  death  arise 
from  acts  performed  outside  of  that  line,  that  is,  absolutely  dis- 
connected from,  and  wholly  independent  of,  the  performance  of 
duty. — Was  the  cause  of  disability  or  death  a  cause  within  the 
line  of  duty  or  outside  of  k  ?  Was  that  cause  appertaining  to, 
dependent  upon,  or  otherwise  necessarily  and  essentially  con- 
nected with,  duty  within  the  line,  or  was  it  unappurtenant,  inde- 
pendent, and  not  of  necessary  and  essential  connection  7  That, 
in  my  judgment,  is  the  true  test-criterion  of  the  class  of  pension 
cases  under  consideration. 

The  proposed  criterion  is  deduced  from  the  nature  of  things. 
Congress,  if  it  had  so  pleased,  might  have  prescribed  an  arbi- 
trary general  rule:  as,  for  example,  pension  to  all  cases  of 
disability  or  death  in  service,  except  in  the  contingency  of  mis- 
conduct ;  or  pension  for  all  cases,  except  where  the  cause  of 
disability  or  death  should  occur  while  the  party  is  in  arrest  or 
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under  sentence,  on  furlough  or  leave  of  absence.  Such  a  rule, 
like  all  other  rules  of  an  assumed  arbitrary  standard,  might 
have  been  easier  to  administer  than  a  natural  rule ;  for  the  latter 
demands,  in  use,  discriminating  examination  and  just  apprecia- 
tion of  the  nature  of  the  included  subject-matter;  but  the 
natural  rule  is  the  only  just  and  equitable  one,  whether  as 
regards  the  right  of  persons  in  the  service  and  their  families, 
or*  the  policy  of  the  Government. 

The  proposed  criterion  may  shut  out  some  cases  of  a  class, 
admitted  heretofore  through  inadvertence,  or  from  the  absence 
of  any  definite  rule  whatever  to  work  by,  and  the  scope  thus 
afforded  for  the  action  of  biasses  and  for  mere  discretion ;  as,  for 
instance,  disabilities  or  deaths  produced  by  causes  of  disease  or 
casualties  having  no  relation  whatever  to  the  military  service. 
True;  and  to  pension  disabilities  or  deaths  occurring  in  the 
mere  course  of  nature,  and  having  no  relation  of  causality  in 
duty,  or  disabilities  or  deaths  produced  by  diseases  or  casualties 
happening  to  an  oflScer  or  soldier  in  the  prosecution  and  pursuit 
of  his  private  affairs  and  amusements,  or  whilst  employed  on 
furlough  in  lucrative  occupation  not  official,  is  not  required  by 
any  consideration  of  public  service.  On  the  other  hand,  the 
criterion  proposed  will  bring  in  many  cases  heretofore  excluded 
unjustly,  and  through  disregard  or  non^-perception  of  the  true 
theory  of  reason,  of  right,  and  of  public  policy  in  these  matters, 
which  is,  to  bestow  disability  or  death  pensions  only  in  those 
cases,  but  in  all  those  cases,  where  the  cause  of  disability  or 
death  is  the  logical  incident  or  provable  effect  of  duty  in  the 
service. 

Allow  me,  dismissing  all  further  discussion  of  the  cases  thus 
excluded,  to  recall  attention  to  the  cases  thus  included. 

When  it  is  remembered  that  no  commissioned  officer,  or 
enlisted  soldier,  seaman,  or  marine,  has  power  to  cast  off  his 
obligation  at  will ; — that  whether  he  be  on  duty  or  off,  in  glory 
as  in  disgrace,  still  the  banner  of  his  country  is  over  him  and 
its  oath  upon  his  conscience ; — when  this  great  fact  shall  be  re- 
membered, it  must  be  inevitable  to  concede  that  any  rule,  based 
on  the  assumption  of  its  being  impossible  for  an  officer  or  soldier 
on  furlough,  on  leave  of  absence,  in  arrest,  under  sentence,  to 
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perform  acts,  suffer  casualties,  receive  wounds,  or  incur  causes 
of  disease,  in  the  line  of  his  duty,  is  not  a  truth,  and,  like  all 
things  not  true,  cannot  be  conformable  to  justice  or  wisdom. 
As,  while  on  active  duty,  he  may  do  or  suffer  things  not  in  the 
line  of  his  duty,  so  whilst  off  duty,  or  on  furlough,  or  under 
censure,  he  may  do  and  suffer  things  which  are  in  the  line  of 
duty.  The  letter  of  the  law  prescribes  that  the  quality  of  the 
4kct  or  condition,  as  whether  in  the  line  of  duty  or  not  in  it,  shall 
determine  the  question  of  pension;  that  alone  is  just  and  wise; 
and  that  is  the  thought,  which,  according  to  my  reading  of  the 
statutes,  has,  from  the  beginning  of  this  course  of  legislation  to 
the  end,  held  its  place  with  unchangeable  constancy  in  all  the 
acts  of  Congress. 

The  idea  that  furlough,  or  leave  of  absence,  must  of  necessity 
exclude  an  officer  from  all  benefit  of  the  pension  laws,  may  have 
arisen  from  the  fact  that  officers  are  furloughed,  or  put  on  leave 
of  absence,  from  time  to  time,  for  the  purpose  of  enabling  them 
to  enter  into  lucrative  private  pursuits,  or  for  some  other  caus^, 
which  implies  negation  of  public  duty.  In  such  cases  the  officer 
will  of  course  be  excluded  from  the  purview  of  the  pension 
laws,  not  because  of  the  furlough  or  leave  of  absence,  per  «e, 
but  because  of  the  special  occasion  or  consequences  thereof. 

In  regard  to  arrest,  again :  suppose  that  on  march,  in  camp 
or  garrison,  or  on  a  voyage,  an  officer  is  put  in  arrest  on 
charges.  In  the  first  place,  those  charges  may  not  be  substan- 
tiated, and  then  it  would  be  manifestly  unjust  that  the  mere 
fact  of  his  being  charged  should  operate  to  deprive  himself  or 
his  family  of  pension.  Or,  while  he  is  in  arrest,  he  dies  of 
camp  fever  or  ship  fever,  and  then  it  is  unjust  to  presume  a 
criminality  not  proved  in  the  course  of  law.  Or,  whether 
guilty  or  not,  if  he  die  of  wounds,  casualty,  or  disease  con- 
tracted while  in  arrest,  still  the  death  is  not  the  consequence  of 
the  arrest,  but  of  the  public  service.  If  not  dying  in  arrest, 
and  on  trial  being  convicted  and  sentenced,  that  sentence  be 
of  death  or  dismissal  for  some  grave  military  crime,  that  of 
course  terminates  the  question  of  pension ;  but  if  his  offence  be 
a  light  one,  with  a  sentence  of  reprimand,  for  instance,  and  he 
shall  have  happened  to  contract  disability  or  mortal  disease 
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while  in  arrest,  as  by  the  hazards  of  a  long  march  or  voyage, 
it  seems  not  just  to  add  to  his  legal  sentence  the  serious  indirect 
aggravation  of  incapacity  of  pension.  All  these  difficulties  are 
avoided  or  conciliated  by  directing  inquiry  to  the  question, — 
Was  the  cause  of  disability  or  death,  or  was  it  not,  an  act  of 
his  official  military  duty  ? 

I  believe  that  the  views  thus  presented  constitute  a  reply  to 
the  compound  question  proposed  by  the  Commissioner,  in  all 
its  parts,  except  such  as  are  questions  of  evidence.  All  these 
questions  are  referable  to  settled  principles,  and  may  be  disposed 
of  in  a  few  words. 

In  the  first  place,  causality  is  a  question  of  fact,  to  be  proved 
according  to  the  ordinary  rules  of  evidence  and  to  the  reason- 
able satisfaction  of  the  inquiring  and  deciding  mind.  That 
mind  is  entitled  to  have  the  very  facts  before  it,  and  is  not  bound 
to  accept  as  final  the  opinions  even  of  an  expert.  Such  opinions 
are  evidence,  but  neither  conclusive  nor  exclusive  proof.  Every 
person  of  judicial  training  well  knows  that  the  opinions  of 
medical  or  other  scientific  or  practical  experts  often  differ,  and 
that  they  sometimes  err  in  a  body  as  if  by  some  epidemic  con- 
tagion. There  is  a  judicial  case  involving  scientific  inquiry,  in 
the  printed  record  of  which  are  the  answers  of  twenty-three 
experts  to  the  same  question ;  twenty-two  of  them  give  decision 
one  way,  and  a  single  one  of  them  gives  a  reverse  decision ; 
and,  in  the  conclusion,  it  was  proved,  beyond  all  controversy, 
that  he  alone  was  right,  and  that  all  the  others  erred.  In  gene- 
ral, the  opinions  of  an  expert  are  of  more  or  less  weight  and 
value,  according  to  the  person's  constitution  of  mind,  and  the 
degree  of  completeness  of  the  collection  of  pertinent  facts  on 
which  his  mind  acts.  But  it  may  happen  that  the  great  body 
of  the  wisest  and  learnedest  men  of  science  shall  be  possessed 
by  an  erroneous  opinion,  while  the  true  secret  of  nature  is  re- 
vealed to  some  discoverer,  who,  as  yet,  is  unknown  to  the  world, 
and  is  painfully  struggling  up  into  the  sun-light  of  greatness 
and  of  fame.  In  a  word,  no  witness,  whether  expert  or  not, 
can  rightfully  claim  to  have  his  opinion  take  the  place  of  the 
facts,  and  so  to  substitute  his  judgment  for  that  of  the  Commis- 
sioner. 

In  the  second  place,  the  question  of  the  quality  or  degree 
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of  proof  requisite  is  a  question  clearly  for  the  conscience  of  the 
Commissioner.  If  called  upon  to  suggest  any  rule  for  the 
guidance  of  his  discretion  in  the  matter,  it  would  be  obvious 
for  you  to  say  that  the  pension  laws  are  beneficial  in  their  na- 
ture, and  therefore  to  be  construed  beneficially  in  matters  of 
inevitable  doubt.  In  this  view,  it  seems  to  me,  not  that  the 
mere  fact  of  an  officer  having  died  in  the  service,  and  with  utter 
absence  of  proof  as  to  the  origin  or  cause  of  his  death,  suffices 
to  raise  a  pension ;  but  that  where  the  proofs  are  balanced,  and 
it  is  impossible  to  determine  by  them  as  to  the  fact  of  '^  disease 
contracted,"  and  the  fact  of  "line  of  duty,*'  found  in  juxtapo- 
sition, whether  this  collocation  be  of  contiguity  only,  or  of 
actor  and  subject, — of  contemporaneity  or  sequence  only,  or  of 
cause  and  consequence, — it  would  be  reasonable  to  presume  in 
favor  of  the  pension ;  and  also  to  presume  in  favor  of  the  pen-, 
sion  in  cases  where  the  line  of  duty  appears  to  enter  potentially 
into  the  causes  of  the  death,  although  it  should  happen  not  to 
be  certainly  provable  that  it  was  the  exclusive  or  predominant 
cause :  so  that  a  possible  error  of  absolute  and  mere  uncertainty 
shall  not  be  suffered  to  defeat  the  liberal  intentions  and  benefi- 
cial policy  of  the  Government. 

I  have  the  honor  to  be,  very  respectfully, 

C.  GUSHING. 
Hon.  Robert  McClelland, 

Secretary  of  the  Interior. 


FFECT  OF  ERROR  IN  LEGISLATION. 

A  provision  of  an  act  of  Congress,  as  it  stands  on  the  rolls,  enacts  that  a  cer- 
tain sum  of  money  be  paid  to  R.  W.  T.,  according  to  contract  between  him 
and  the  Menomonee  Indians ;  but  in  fact,  as  the  act  passed  to  be  enacted,  it 
contained  the  following  proyiso,  namely :  '*  Provided  that  the  same  be  paid 
with  the  consent  of  the  Menomonees." 

Held,  that,  in  his  discretion,  the  President  may  abstain  from  proceeding  to  act 
under  the  general  enactment,  unless  with  consent  of  the  Menomonees,  and 
submit  the  matter  to  Congress. 

Attorney  General's  Office, 

May  21,  1855. 

Sir  :  Your  communication  of  the  14th  of  March  last  calls  for 
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my  opinion  as  to  the  legal  eflfect  of  a  provision  of  the  act  of  the 
Sd  of  the  same  month,  making  appropriations  for  the  civil  and 
diplomatic  expense  of  the  Government  for  tfee  next  fiscal  year, 
which  provision  is  in  the  following  words  : 

"Sec.  27.  And  be  it  farther  enacted,  that,  in  accordance 
with  the  memorial  of  the  Menomonee  Indians  to  the  President 
and  Congress,  dated  the  fourth  of  October,  eighteen  hundred 
and  fifty-four,  and  executed  in  General  Council  of  the  nation, 
the  Secretary  of  the  Treasury  pay  to  Richard  W.  Thompson, 
out  of  any  money  in  the  Treasury  not  otherwise  appropriated, 
one  half  of  the  amount  stipulated  in  said  memorial,  and  in  an 
agreement  of  said  Indians  with  said  Thompson,  dated  the 
fifteenth  of  February,  eighteen  hundred  and  fifty-one,  for  his 
services  as  attorney  for  said  Indians  in  the  prosecution  of  a 
claim  in  their  behalf  for  additional  compensation  for  land  ceded 
by  them  to  the  United  States  by  the  treaty  of  eighteen  hundred 
and  forty-eight,  and  that  the  sum  so  paid  be  deducted  from  the 
annuities  when  due  and  payable,  that  are  to  be  paid  to  the  said 
Indians  undet  the  treaty  of  the  twelfth  of  May,  eighteen  hun- 
dred and  fifty-four,  and  the  amendments  thereto." 

This  law  refers  to  a  series  of  matters  of  fact,  in  regard  to 
which  important  papers  have  been  coming  to  my  hands,  from 
time  to  time,  since  the  receipt  of  your  communication ;  and 
they  have  served  to  keep  the  inquiry  open  longer  than  it  would 
otherwise  had  remained ;  but  a  letter  of  Mr.  Thompson  of  the 
18th  instant,  mentioned  hereafter  more  particularly,  induces 
me  to  think  it  seasonable  now  to  transmit  to  you  my  conclusions 
on  the  subject. 

In  order  to  have  present  all  the  elements  of  the  questions  to 
be  determined,  it  is  necessary  to  give  a  brief  history  of  the 
whole  transaction,  from  the  beginning  to  this  day. 

The  Menomonee  Indians,  residing  in  the  State  of  Wisconsin, 
by  treaty  of  October  18th,  1848,  ceded  to  the  United  States  all 
their  lands  in  that  State  for  an  agreed  price,  and  for  the  coun- 
ter-cession, among  other  things,  of  a  country  set  apart  for  them 
west  of  the  river  Mississippi,     (ix  Stat,  at  Large,  p.  952.) 

These  Indians  afterwards  became  discontented  with  the  terma 
of  the  treaty, — ^first,  by  reason  of  their  unwillingness  to  leave 
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the  State  of  Wisconsin,  and  secondly,  because  of  an  opinion 
existing,  that  the  quantity  of  land  relinquished  by  them  had 
been  underestimated  at  the  time,  and  that,  therefore,  they  had 
not  been  adequately  compensated  by  the  Government. 

Negotiations  ensued,  which  resulted  in  the  State  of  Wiscon- 
sin giving  its  consent  that  the  Menomonee  Indians  should  re- 
main therein,  and  a  supplemental  treaty  being  duly  concluded, 
under  date  of  May  12th,  1854,  by  which  certain  lands  in  the 
State  of  Wisconsin  were  assigned  them,  in  lieu  of  those  west 
of  the  Mississippi  assigned  to  them  in  1848,  and  it  was  agreed 
to  pay  to  them  an  additional  sum  of  money,  as  follows : 

"  Art.  4.  In  consideration  of  the  diflference  in  extent  between 
the  lands  hereby  ceded  to  the  United  States,  and  the  lands  • 
given  in  exchange,  and  for  and  in  consideration  of  the  provi- 
sions hereinbefore  recited,  and  of  the  relinquishment  by  said 
tribe  of  all  claims  set  up  by,  or  for,  them  for  the  difference  in 
quantity  of  lands,  supposed  by  them  to  have  been  ceded  in  the 
treaty  of  eighteenth  of  October,  eighteen  hundred  and  forty- 
eight,  and  what  was  actually  ceded,  the  United  States  agree  to 
pay  said  tribe  the  sum  of  two  hundred  and  forty-two  thousand 
six  hundred  and  eighty-six  dollars,  in  fifteen  annual  instal- 
ments, commencing  with  the  year  1867 ;  each  instalment  to  be 
paid  out  and  expended  under  the  direction  of  the  President  of 
the  United  States,  and  for  such  objects,  uses,  and  purposes,  as 
he  shall  judge  necessary  and  proper  for  their  wants,  improve- 
ment, and  civilization." 

At  an  early  date  in  these  negotiations,  namely,  on  the  9th 
of  September,  1850,  a  deputation  of  the  Menomonee  Indians, 
then  at  Washington,  by  instrument  under  seal,  constituted  the 
Hon.  Richard  W.  Thompson  the  attorney  of  themselves  and  of 
their  tribe,  to  prosecute  their  claims  to  be  further  compensated 
for  the  lands  ceded  by  them  to  the  United  States.  This  power 
of  attorney  was  executed  in  the  office  of  the  Commissioner  of 
Indian  Affairs,  and  attested  by  the  acting  commissioner. 

Subsequently,  on  the  10th  of  February  1851,  the  chiefs, 
head  men,  and  warriors  of  the  Menomonees,  in  council  assem- 
bled, ratified  and  confirmed  the  power  of  attorney  previously 
given  to  Mr.  Thompson  by  the  deputation ;  and  this  act  of  con- 
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firmation  was  duly  certified  by  the  local  sub-agent  of  the  United 
States. 

On  the  15th  of  the  same  February,  the  chiefs,  head  men,  and 
warriors  of  the  Menomonees  in  council  assembled,  entered  into 
articles  of  agreement  with  Mr.  Thompson,  to  the  effect  that,  if 
the  negotiation  succeeded,  he  should  receive,  in  full  compensa- 
tion for  his  services,  one  third  part  of  whatever  additional  sum 
might  be  allowed  these  Indians  by  the  United  States,  but 
nothing,  if  the  claim  should  not  be  allowed.  This  agreement 
was  also  duly  authenticated  by  the  proper  sub-agent  of  the 
United  States. 

I  observe,  in  passing,  that  the  appointment,  by  an  Indian 
Nation,  of  an  attorney  to  transact  their  business  with  the 
United  States,  does  not  seem  to  comport  with  the  policy  of  the 
Government.  Its  inconveniences  are  strongly  set  forth  in  the 
instructions  of  the  Secretary  of  War,  (Mr.  Marcy,)  of  the  1st 
of  October,  1846,  addressed  to  the  Commissioner  of  Indian 
Affairs.  (Regulations  of  the  Indian  OfiSce,  p.  74.)  But,  while 
those  instructions  discountenance  and  condemn  the  act,  they 
seem  to  admit  that  it  may  lawfully  be  done,  subject,  as  in 
the  case  of  all  other  acts  of  th^  Indians,  to  the  approbation  of 
the  Government.  (Ibid,  p.  75.)  Several  cases  occur  in  which 
successive  Attorneys  General  have  recognised  powers  of  attor- 
ney of  Indians;  but  these  appear  to  have  been  cases  of  the 
attorneyship  of  individual  Indians.  (Mr.  Gilpin's  opinion, 
March  26th,  1840;  Mr.  Mason's  opinion,  May  20th,  1845; 
Mr.  Toucey's  opinion,  August  7th,  1848.)  But  the  present  is 
the  case  of  a  fMtion.  It  seems  to  have  been  arranged  with 
countenance,  or,  at  least,  knowledge  of  the  Government,  but  if 
not,  that  question  is  disposed  of  by  the  act  of  Congress. 

No  provision  having  been  inserted  in  the  treaty  of  May  12thy 
1854,  for  any  payment  to  Mr.  Thompson,  he  made  application 
to  the  Menomonees  on  the  subject,  in  consequence  of  which,  on 
the  4th  of  October,  1864,  a  writing  was  executed,  purporting^ 
to  be  signed  by  the  chiefs  and  head  men  of  the  Menomonees  in 
council  assembled,  in  and  by  which  the  signataries  ratified  and 
confirmed  the  acts  of  the  10  th  and-  the  16th  of  February,  1851 ; 
recited  the  services  performed  by  Mr.  Thompson  in  the  pre- 
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mises ;  and,  in  consideration  thereof,  requested  the  President 
and  the  Congress  of  the  United  States  to  pay  to  Mr.  Thompson 
one-third  part  of  the  new  allowance  received  by  the  late  treaty, 
to  be  charged  to  and  deducted  from  the  same.  That  paper  is 
the  "  Memorial"  of  the  act  of  Congress. 

These  facts  and  documents  being  represented  to  Congress  by 
Mr.  Thompson  in  due  form,  constituted  the  foundation  and  the 
inducement  of  the  provision  of  law  under  consideration ;  which 
provides  for  the  payment  to  Mr.  Thompson  of  one-half  of  the  sum 
agreed  between  him  and  the  Menomonees,  the  same  to  be  paid 
out  of  the  Treasury,  and  deducted  from  the  annuities  payable 
to  those  Indians,  when  the  same  shall  become  due  and  payable 
according  to  treaty. 

Now,  it  is  obvious  to  see  that,  on  the  face  of  it,  this  provision 
is  perfectly  intelligible  and  explicit,  and  whether  it  be  expedient 
or  not  for  the  United  States  to  make  a  payment  to  the  Indians 
or  their  attorney  ten  or  twenty  years  in  advance,  is  a  thing 
within  the  constitutional  power  of  Congress,  and  which,  in  this 
case,  has  passed  into  a  law  with  the  assent  of  the  President. 
Of  course,  it  only  remains  for  us,  the  executive  officers  of  the 
Government,  first,  to  consider  iji  good  faith  what  the  law  com- 
mands, and  then  to  consider  whether  there  be  or  not  any  legal 
impediment  to  its  due  execution,  pursuant  to  whatever  shall 
prove  to  be  its  true  legal  intendment. 

The  apparent  purpose  of  the  act  is,  instead  of  paying  to  Mr. 
Thompson  the  one-third  part  of  the  sum  due  the  Menomonees, 
by  the  fourth  article  of  the  treaty  of  1864,  in  fifteen  yearly 
instalments,  commencing  with  1867,  as  claimed  by  him  under 
his  agreement  with  those  Indians,  to  pay  to  him  out  of  the 
Treasury,  now  and  in  advance,  one-sixth  of  that  sum,  to  be 
charged  in  mature  time  against  the  annuities,  in  such  form  and 
rate  of  deduction  as  the  Government  shall  there  determine. 

Mr.  Thompson  has  filed  with  the  papers  in  the  case,  a  docu* 
ment,  in  which  he  declares  that  he  will  accept  the  provision 
made  by  Congress  in  full  of  his  claim  on  the  Menomonees ;  and 
for  that,  as  well  as  for  other  reasons,  the  execution  of  the  act 
of  Congress  will  constitute  a  final  settlement  of  the  transaction 
as  between  him  and  those  Indians. 
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On  the  face  of  the  act,  then,  it  does  not  appear  that  there  is 
any  legal  question  requiring  to  be  solved.  But,  dehors  the  act, 
there  is  a  very  serious  question,  which  is  not  one  of  mere  law, 
bnt  addressing  itself  to  the  high  executive  discretion  of  the 
President  of  the  United  States. 

The  various  Indian  nations,  within  the  boundaries  of  the 
United  States,  are  the  subjects,  some  of  them  of  the  States  in 
which  they  may  happen  to  be,  others  of  the  United  States.  In 
some  of  the  old  thirteen  States,  as  in  Massachusetts,  such  as 
remain,  of  the  aboriginal  lords  of  the  soil,  are  indubitably  the 
subjects  of  the  particular  State,  not  of  the  United  States. 
Most  of  the  surviving  Indians,  however,  are  the  subjects  of  the 
United  States.  We  allow  to  them  such  institutions  of  subordi- 
nate government,  as  we  may  conceive  that  their  interests  and 
ours,  and  the  dictates  of  natural  justice,  may  require ;  we  make 
with  them  so-called  treaties,  which,  however,  in  no  sort  recog- 
4^  nise  or  suppose  their  independence  of  us,  any  more  than  a 
compact  between  the  government  and  a  citizen  supposes  the 
independence  of  the  latter;  and  we,  in  effect,  govern  them 
under  such  limitations  of  power  only  as  the  Constitution  pre- 
scribes to  the  legislative,  executive,  and  judicial  departments 
of  the  Federal  Government.  In  common  parlance,  they  are 
the  wards  of  the  United  States,  and  the  President  is  their 
Great  Father. 

It  follows,  of  course,  as  an  administrative  axiom,  that  no  ex- 
ternal contracts  of  theirs  are  executable,  save  with  the  appro- 
bation and  assent,  express  or  implied,  of  the  Government. 

If,  by  any  act  having  due  form,  they  appoint  a  sum  of  money 
to  be  paid  to  an  individual  citizen  of  the  United  States,  that 
appointment,  when  made  by  the  Indian  nation,  will  be  ratified 
and  respected  by  the  Government  or  not,  according  as  it  shall 
appear  to  have  been  made  fairly  and  for  good  considerations, 
and  without  duress  or  covin  as  against  the  Indians.  (See  opinion 
of  June  13th,  1853.)  It  is  executable  or  voidable  at  will  by 
the  Government. 

In  the  present  case,  the  appointment  of  the  Menomonees,  (if 
it  was  their  appointment),  has  been  ratified  and  confirmed  by 
the  Government  in  the  ample  form  of  an  act  of  Congress. 
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But  was  it  their  appointment  ?  Or  rather,  if  there  be  ques- 
tion as  to  that,  is  it  now  a  matter  open  to  investigation  ? 

It  appears,  by  sundry  documents  in  the  case,  that  anterior 
to  the  passage  of  the  act  of  Congress,  the  Commissioner  of 
Indian  Affairs  entertained  serious  doubt  as  to  the  fairness  of 
the  transaction  on  the  part  of  Mr.  Thompson,  as  to  the  value 
of  his  services,  and  as  to  the  technical  validity  and  bona  fides 
of  the  alleged  appointment  by  the  Menomonees. 

All  questions  of  this  class  would,  in  my  judgment,  be  closed 
up  by  the  act  of  Congress,  but  for  a  very  notable  and  singular 
fact  in  the  history  of  the  act  itself,  which  is  this : 

It  is  incontrovertibly  proved  by  the  records  and  files  of  Con- 
gress, that  the  provision  under  review  originated  in  the  Senate 
as  an  amendment  to  the  House  bill ;  that  it  stood  thereon  as  Amend- 
ment No.  1 36 ;  that,  in  the  House,  the  amendment  was  adopted  with 
an  amendment  in  these  words :  ^^  Provided,  that  the  same  be  paid 
with  the  consent  of  the  Menomonees  ;"<^— and  that  this  amendment 
was  concurred  in  by  the  Senate.  Thus,  indubitably,  in  point 
of  fact,  it  was  the  will  of  Congress  that  the  question  of  making 
this  payment  should  now,  as  a  preliminary  step,  be  submitted 
anew  to  the  consideration  of  the  Menomonees.  But  this  pro- 
viso failed,  by  reason  of  mistake  or  inadvertence,  to  be  en- 
grossed ;  it  is  no  part  of  the  great  roll,  as  the  same  is  on  the 
files  of  the  Department  of  State ;  and  of  course  it  is  not  in  the 
official  impression  of  the  statutes. 

This  fact  becomes  of  consequence,  because  of  the  considera- 
tion that,  since  the  passage  of  the  law,  the  Commissioner  of 
Indian  Affairs,  in  a  just  and  commendable  regard  for  the  wel- 
fare of  the  Menomonees,  and  in  his  zeal  to  protect  their  inter- 
ests, has  renewed  the  question  whether  the  act  of  appointment 
of  October  was  in  truth  a  duly  executed  act  of  those  Indians. 
And  the  apparent  consequence  of  the  fact  is  augmented  by  the 
consideration  that  Mr.  Thompson  has  filed  with  me  a  paper, 
dated  April  9th,  1855,  purporting  to  be  the  confirmation,  by  the 
Menomonees,  of  the  appointment;  and  the  Commissioner  of 
Indian  Affairs  has  filed  another  paper,  dated  April  17th,  1855, 
purporting  to  be  the  recall  of  that  confirmation  by  the  Meno- 
nees. 


Digitized  by 


Google 


TO  THE  SECRETARY  OF  THE  TREASURY.        173 
Effect  of  Error  in  Legislation. 

Now,  it  is  of  course  the  duty  of  the  President,  by  the  Con- 
stitution, to  take  care  that  the  laws  be  faithfully  executed,  and 
to  execute  them  promptly,  or  at  least  in  the  due  season  contem- 
plated by  their  tenor. 

But,  if  it  be  provable  by  the  record  that  an  act,  as  it  stands 
on  the  roll  approved  by  the  President,  is  not  the  act  really  passed 
by  Congress, — is  not  their  actual  will,  but  a  different  thing,  or 
even  the  very  contrary  of  that  will, — is  it  the  law  ?  Suppose,  in 
the  hurry  and  confusion  of  the  last  hours  of  a  session,  during 
which  most  of  its  business  is  done,  the  appropriation  for  the 
salary  of  the  President  should  by  provable  error  be  carried 
out  twenty-j&ve  {hundred)  thousand  dollars,  instead  of  twenty- 
five  thousand  dollars,  and  the  error  should,  as  any  such  error 
may,  escape  the  flagging  attention  of  committees,  clerks,  and 
secretaries  at  the  end  of  a  twenty-four  hours'  watch  at  the 
Capitol :  ought  the  President,  in  such  case,  to  claim  and  draw 
that  rate  of  salary  ?  In  the  acts  of  the  last  session  are  several 
cases  of  erroneous  duplication  of  specific  appropriations :  is  the 
duplication  to  be  treated  as  law  ? 

Without  discussing  the  subject  in  all  its  length  and  breadth, 
or  undeurtaking,  now,  to  determine  the  very  nice  question, 
whether  he,  whose  duty  it  is  to  construe  or  to  execute  the  law, 
may  substitute  for  what  is  written  the  recorded  proof  of  what 
was  intended,  or  in  the  light  of  such  proof  decide  that  what  is 
written  is  not  law, — I  think  this  can  safely  be  affirmed,  that 
where  the  law,  as  it  stands  written,  is  manifest  error,  the  Presi- 
dent may  suspend  the  execution  of  it,  until  he  shall  have  op- 
portunity to  consult  Congress  on  the  subject,  as  he  did  in  the 
case  of  the  law  of  the  first  session  of  the  last  Congress,  for  the 
relief  of  the  legal  representatives  of  Samuel  Prioleau,  deceased, 
(Session  Acts,  pr.  p.  69,)  which,  on  its  erroneousness  being  sug- 
gested to  Congress  at  its  next  session  by  message  of  the  Presi- 
dent, (Ex.  Doct.  H.  Rep.  33d  Cong.  2d  Sess.  No.  11,)  was 
repealed.  (Session  Acts,  pr.  p.  121.)  By  still  greater  reason, 
if  the  error  do  not  go  to  the  length  of  taking  away  all  vitality 
from  the  act,  if,  for  instance,  the  error  consist  only  in  the  omis- 
sion of  an  executable  proviso  or  condition,  I  think  he  well  may, 
and  should,  suspend  the  execution  of  the  law  until  that  condi- 
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tion  be  supplied  or  performed.  If,  for  instance,  in  deciding  to 
pay  Mr.  Thompson,  Congress  had  by  proviso  required  him  to 
execute  a  release  as  the  condition  of  the  payment,  the  Presi- 
dent might  well  have  supplied  the  condition,  as  indeed  has 
already  been  done  here  in  just  construction  of  the  intention  of 
the  act  of  Congress.  In  like  manner  he  well  may,  and  it  seems 
to  me,  should  now,  in  effect  require  that  the  last  proviso  be 
regarded,  by  submitting  the  question  of  this  payment  to  the  con- 
sent of  the  Menomonees,  as  Congress  actually  designed.  He 
may  do  it  for  the  instruction  of  his  own  conscience  on  the  ques- 
tion of  fact ;  he  may  do  it  in  admissible  construction  of  the  act 
as  it  stands ;  he  may  do  it  in  the  sense  of  true  respect  for  the 
Constitution,  and  for  the  undoubted  will  of  Congress. 

If  there  were  any  room  for  hesitation  in  my  own  mind  as  to 
this  conclusion,  it  would  only  be  because  of  its  involving  a 
question  of  private  right.  Happily,  this  question  is  saved  in 
the  present  case;  for,  on  the  18th  instant,  with  honorable  appre- 
ciation of  what  is  just,  Mr.  Thompson  addressed  to  me  a  com- 
munication, in  which  he  fully  assents  to  the  adoption  of  this 
course  by  the  Government. 

I  therefore  advise  that  you  appoint  a  trustworthy  agent,  who, 
in  the  presence  of  the  United  States  Agent  for  the  Menomo- 
nees and  of  Mr.  Thompson,  shall  take  suitable  steps  to  ascertain 
whether  the  Menomonees  do  or  do  not  now  consent  to  the  pay- 
ment of  this  money  according  to  the  letter  of  the  act  of 
Congress. 

I  have  the  honor  to  be,  very  respectfully, 

C.  GUSHING. 

Hon.  James  Guthrie, 

Secretary  of  the  Treasury, 


JURISDICTION  OP  THE  COURTS  OP  THE  CHOCTAW  NATION. 

A  white  man,  although  he  may  have  been  adopted  by  Chicasaws  or  Chootaws, 
does  not  become  subject  In  criminal  matters  to  the  jurisdiction  of  the  courts 
of  the  Choctaw  Nation. 

But,  in  matters  of  civil  jurisdiction,  arising  within  the  nation,  its  courts  have 
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jurisdiction  over  a. White  man  who  has  Toluntarily  made  himself  a  Chicasaw 
by  intermarriage  and  exercise  of  all  the  rights  of  a  Chicasaw,  and  where  the 
question  concerns  property  the  proceeds  of  a  head-right  granted  to  him  as  a 
Chicasaw. 

Attorney  General's  Office, 

May  23,  1855. 

Sir  :  I  have  dnly  considered  your  communication  of  the  7th 
ultimo,  and  the  papers  it  encloses  from  the  Commissioner  of 
Indian  Affairs,  presenting  questions  of  the  nature  and  extent 
of  the  jurisdiction  of  the  courts  of  the  Choctaw  nation. 

The  facts,  on  which  the  questions  arise,  are  few  and  simple, 
as  follows : 

Thomas  F.  Cheadle,  represented  to  be  a  "  white  man," — which, 
if  it  have  any  pertinent  meaning  in  the  case,  must  mean  that 
he  is  a  man  of  European  race,  and  a  possible  citizen  of  the 
United  States,  by  right  of  birth  or  naturalization  according  to 
law, — married  a  Chicasaw  woman,  by  whom  he  had  children, 
previous  to  the  emigration  of  the  Chicasaws  from  the  State  of 
Mississippi, — became  entitled  to  a  Chicasaw  head-right  of  three 
sections  of  land  under  the  treaty  between  the  United  States 
and  the  Chicasaws,  of  July  Ist,  1884; — emigrated  with  the 
Chicasaws  to  their  present  residence  in  the  country  of  the 
Choctaws, — draws  annuity  as  a  Chicasaw,  has  sued  as  plaintiff  in 
the  Choctaw  courts,  votes  for  officers  to  the  General  Council, 
and  exercises  all  the  other  rights  of  a  Chicasaw  member  of  the 
Choctaw  and  Chicasaw  Union. 

According  to  the  terms  of  the  treaty,  there  was  a  grant  in 
fee,  ^'  To  heads  of  families,  being  Indians  or  having  Indian 
families  consisting  of  *  "*"  five,  and  less  than  ten  persons,  three 
sections."  (Art.  5.)  These  rights  of  reservation,  and  the 
general  rights  of  the  treaty,  were  assured  to  all  such  as  ^'  have 
heretofore  intermarried  with  the  Chicasaws,  and  are  residents 
of  the  nation."  (Art.  7.)  It  was  further  stipulated  that  where 
^'  any  white  man"  had  married  an  Indian  woman,  the  reserva- 
tion he  might  thus  become  entitled  to,  she  being  alive,  should 
be  in  her  name,  with  no  right  of  alienation  in  him,  except  in  the 
ordinary  legal  forms  of  conveyance,  by  which  the  estate  of  a 
feme  coverte  passes,  such  conveyance  to  be  acknowledged  before 
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the  agent,  (art.  7,)  who  must  in  such  case  certify  that  the  head 
of  the  family  is  prudent  and  competent  to  manage  his  affairs, 
without  which  (art.  4)  the  proceeds  of  sales  would  go  into  the 
general  Ghicasaw  fund,  there  to  remain  subject  to  the  direction 
of  the  chiefs  in  council,     (vii  Stat,  at  Large,  p.  450.) 

The  reservations  in  fee,  thus  obtained  by  Cheadle  and  wife, 
they  sold  ;  and  controversy  as  to  a  portion  of  the  proceeds  has 
now  arisen  between  him  and  his  surviving  children,  who  also 
reside  as  Ghicasaws  in  the  Choctaw  nation. 

Upon  these  facts,  the  question  of  law  presented  is,  what 
forum  has  jurisdiction  of  this  litigation  of  property  ?  The  Choc- 
taw nation  think  it  belongs  to  their  courts :  the  United  States 
Agent,  residing  with  the  Choctaws,  (Mr.  Cooper,)  thinks  there 
is  no  court  which  has  jurisdiction  of  the  matter,  and  that  the 
determination  of  it  belongs  in  the  first  instance  to  him,  subject, 
of  course,  to  the  authority  of  his  executive  chiefs,  the  Commis- 
sioner of  Indian  Afiairs,  the  Secretary  of  the  Interior,  and  the 
President. 

The  solution  of  this  new  question  must,  of  course,  be  evolved 
from  the  Constitution,  from  treaties  under  it,  from  acts  of  Con- 
gress, and  the  general  principles  of  law,  as  affording  a  key  to 
the  construction  of  the  statutes  and  treaties,  and  the  Constitu- 
tion. 

On  the  one  hand,  the  Choctaws  allege  the  following  provisions 
of  the  treaty  of  Dancing  Rabbit  Creek : 

"  The  Government  and  people  of  the  United  States  are  here- 
by obliged  to  secure  to  the  said  Choctaw  nation  of  red  people, 
the  jurisdiction  and  government  of  all  the  persons  and  property 
that  may  be  within  their  limits  west,  so  that  no  territory  or 
state  shall  ever  have  a  right  to  pass  laws  for  the  government  of 
the  Choctaw  nation  of  red  people,  and  their  descendants ;  and 
that  no  part  of  the  land  granted  them  shall  ever  be  embraced 
in  any  Territory  or  State ;  but  the  United  States  shall  for  ever 
•  secure  said  Choctaw  nation  from  and  against  all  laws,  except 
such  as  from  time  to  time  may  be  enacted  in  their  own  national 
councils,  not  inconsistent  with  the  Constitution,  treaties,  and 
laws  of  the  United  States ;  and  except  such  as  may,  and  which 
have  been  enacted  by  Congress,  to  the  extent  that  Congress, 


Digitized  by 


Google 


TO  THE  SECRETARY  OF  THE  INTERIOR.         177 
Jurisdiction  of  the  Courts  of  the  Choctaw  Nation. 


under  the  Constitution,  are  required  to  exercise  a  legislation 
over  Indian  affairs."     (vii  Stat,  at  Large,  p.  333.) 

And  the  Choctaws,  in  addition,  show  that  they  are  in  the 
actual  possession  and  full  exercise  of  local  government  and 
laws  of  their  own,. amply  sufficient  for  the  determination  of  all 
questions  of  mere  private  right  arising  within  the  territory  of 
the  nation. 

On  the  other  hand,  it  is  argued  by  the  United  States  Agent, 
that  the  courts  of  the  Choctaws  can  have  no  jurisdiction  of  any 
case  in  which  a  citizen  of  the  United  States  is  a  party ;  that  no 
white  man,  a  citizen  of  the  United  States,  can,  by  adoption, 
marriage,  or  otherwise,  be  incorporated  with  any  Indian  nation 
so  as  to  be  divested  of  his  allegiance  and  obligations  to  the 
Government  and  laws  of  the  United  States ;  and  that  ijiese  doc- 
trines, as  applicable  to  the  present  question,  have  been  settled 
by  the  official  opinions  of  successive  Attorneys  General  of  the 
United  States. 

As  to  the  latter  argument,  the  assumed  opinions  of  Attorneys 
General,  I  observe  only  at  present,  that  the  precise  question 
has  never  been  considered,  and  therefore  has  not  been  deter- 
mined by  any  of  my  predecessors,  either  as  the  point  of  deci- 
sion or  even  by  way  of  argument ;  and  I  shall  consider  in  the 
sequel  the  particular  opinions  relied  on  by  the  Agent. 

I  begin  with  discussion  of  the  merits  and  reason  of  the  ques- 
tion as  presented  by  the  Agent. 

In  the  first  place,  it  is  certain  that  the  Agent  errs  in  assuming 
the  legal  impossibility  of  a  citizen  of  the  United  States  becom- 
ing subject,  in  civil  matters,  or  criminal  either,  to  the  jurisdic- 
tion of  the  Choctaws.  It  is  true  that  no  citizen  of  the  United- 
States  can,  while  he  remains  within  the  United  States,  escape 
their  constitutional  jurisdiction,  either  by  adoption  into  a  tribe 
of  Indians,  or  any  other  way.  But  the  error  in  all  this  con- 
sists in  the  idea  that  any  man,  citizen  or  not  citizen,  becomes 
divested  of  his  allegiance  to  the  United  States,  or  throws  off 
their  jurisdiction  or  government,  in  the  fact  of  becoming  subject 
to  any  local  jurisdiction  whatever.  This  idea  misconceives 
entirely  the  whole  theory  of  the  Federal  Government,  which 
theory  is,  that  all  the  inhabitants  of  the  country  are,  in  regard 
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to  certain  limited  matter8,  subject  to  the  federal  jurisdiction, 
and  in  all  others  to  the  local  jurisdiction,  whether  political  or 
municipal.  The  citizen  of  Mississippi  is  also  a  citizen  of  the 
United  States ;  and  he  owes  allegiance  to,  and  is  subject  to  the 
laws  of,  both  governments.  So  also  an  Indian,  whether  he  be 
Choctaw  or  Ghicasaw,  and  while  subject  to  the  local  jurisdiction 
of  the  councils  and  courts  of  the  nation,  yet  is  not  in  any  pos- 
sible relation  or  sense  divested  of  his  allegiance  and  obligations 
to  the  Government  and  the  laws  of  the  United  States. 

Thus,  it  is  clear  as  day  that  the  premises  of  the  argument 
utterly  fail,  and  therefore  afford  support  to  no  conclusion. 
Gheadle  may  be  subject  to  the  jurisdiction  of  the  Choctaws 
without  affecting  his  allegiance  to  the  United  States ;  and  of 
course  lys  incapacity  to  divest  himself  of  that  allegiance  does 
not  aid  us  to  determine  whether  he  is  or  not  subject  to  the  juris- 
diction of  the  Choctaw  nation. 

If  the  Chicasaws  were  still  resident  within  the  State  of  Mis- 
sissippi, it  is  not  to  be  doubted  that  this  State,  whilst  not 
encroaching  on  any  lawful  jurisdiction  of  the  United  States, 
might  take  to  itself  the  jurisdiction  of  all  controversies  to  which 
any  one  of  its  citizens  might  happen  to  be  a  party,  even  although 
such  citizen  should,  so  far  as  he  might  possess  the  power,  hava 
naturalized  himself,  by  marriage  or  adoption,  into  the  Chicasaw 
nation.  But  the  Chicasaws  are  now  wholly  without  the  limits 
of  any  State,  or  of  any  organized  Territory  of  the  United 
States. 

In  regard  to  Indians  thus  situated,  also,  it  cannot  be  doubted 
that  the  Congress  of  the  United  States  may  abstract  a  citizen 
from  the  jurisdiction  of  any  Indian  nation,  even  although  such 
citizen  shall  have  done  everything  possible  to  merge  his  person- 
ality and  his  rights  in  the  body  of  such  Indian  nation.  But 
has  Congress,  in  fact,  done  this  ?  That  is  the  primary  ques- 
tion. 

Now,  among  the  provisions  of  the  treaty  of  Dancing  Babbit 
Greek  are  several  of  a  very  significant  character  having  exclusive 
reference  to  the  question  of  criminal  jurisdiction. 

In  the  first  place,  it  provides  that  any  Choctaw,  committing 
acts  of  violence  upon  the  person  or  property  of  ''  citizens  of  the 
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United  States,*'  shall  be  delivered  up  for  trial  and  punishment 
by  the  laws  of  the  United  States ;  by  which  also  are  to  be  pun- 
ished all  acts  of  violence  committed  upon  persons  or  property 
of  the  Choctaw  nation  by  "citizens  of  the  United  States." 
Provision  less  explicit,  but  apparently  on  the  same  principle,  is 
made  for  the  repression  or  punishment  of  theft.  General 
engagement  is  made  by  the  United  States  to  prevent  or  punish 
the  intrtision  of  their  "  citizens*'  into  the  territory  of  the  nation. 
(Art.  6,  7,  9,  12.) 

In  the  second  place,  the  Choctaws  express  a  wish  in  the 
treaty  that  Congress  would  grant  to  the  Choctaws  the  right  of 
punishing,  by  their  own  laws,  "  any  white  man"  who  shall 
come  into  the  nation,  and  infringe  any  of  their  national  regula- 
tions, (art.  4.)  But  Congress  did  not  accede  to  this  request. 
On  the  contrary,  it  has  made  provision,  by  a  series  of  laws,  for 
the  punishment  of  crimes  affecting  white  men,  committed  by  or 
on  them  in  the  Indian  country,  including  that  of  the  Choctaws^ 
by  the  courts  of  the  United  States.  (See  act  of  June  30, 1834, 
iv  Stat,  at  Large,  p.  729,  and  act  of  June  17,  1844,  v  Stat,  at 
Large,  p.  680.)  These  acts  cover,  so  far  as  they  go,  all  crimes 
except  those  committed  by  Indian  against  Indian. 
•  But  there  is  no  provision  of  treaty,  and  no  statute,  which 
takes  away  from  the  Choctaws  jurisdiction  of  a  case  like  this, 
a  question  of  property  strictly  internal  to  the  Choctaw  nation ; 
nor  is  there  any  written  kiw  which  confers  jurisdiction  of  such 
a  case  on  any  court  of-  the  United  States.  The  Agent  ^mits 
that  if  the  courts  of  the  Choctaws  have  not  jurisdiction,  the 
case  must  depend  for  its  decision  on  the  executive  authorities 
of  the  United  States. 

Such  a  conclusion  is  suicidal.  How  shall  the  President  of 
the  United  States  adjudicate  upon  a  mere  question  of  meum 
and  tuum^  a  right  of  property,  possession,  inheritance,  succes- 
sion, usufruct,  or  whatever  it  may  be,  in  controversy  between 
private  individuals  in  the  United  States  ?  How  shall  any  subor- 
dinate executive  agent  of  his  do  this  ?  A  judgment  or  decree 
of  any  such  executive  agent,  disposing  of  any  such  question, 
and  giving  title  to  the  successful  party,  would  be  a  new  and 
strange  thing  in  the  jurisprudence  of  the  United  States. 
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All  the  judicial  power  of  the  Federal  Government  is  deriva- 
tive from  some  provision  of  the  Constitution,  or  of  acts  of  Con- 
gress passed  in  accordance  with  it.  Those  acts  confer  on  the 
courts  of  the  United  States  the  punishment  of  crimes  to  which 
a  citizen  of  the  United  States  is  a  party,  when  committed  in 
the  Choctaw  nation  ;  but  they  do  not  draw  to  those  courts 
jurisdiction  of  a  question  of  property  arising  within  the  Choc- 
taw nation.  The  conclusion  seems  to  me  irresistible,  not  that 
such  questions  are  justiciable  nowhere,  but  that  they  remain 
subject  to  the  local  jurisdiction  of  the  Choctaws. 

The  United  States  assure  to  the  Choctaw  nation  "  the  juris- 
diction and  government  of  all  the  persons  and  property  which 
may  be  within  their  limits  west,  *  *  and  secure  said  Choctaw 
nation  from  and  against  all  laws  except  such  as  from  time  to 
time  may  be  enacted  in  their  own  national  councils,  not  incon- 
sistent with  the  Constitution,  treaties  and  laws  of  the  United 
States,  and  except  such  as  may  be,  and  which  have  been, 
enacted  by«  Congress,  to  the  extent  that  Congress,  under  the 
Constitution,  are  required  to  exercise  a  legislation  over  Indian 
affairs.*'  Can  there  be  anything  more  explicit?  The  general 
rule  is  competency  of  the  local  jurisdiction,  saving  exceptions. 
Exception  is  to  be  shown.  If  a  thing  be  not  taken  out  by  exr 
ception,  it  remains  in  the  general  rule.  Here,  the  questions  of 
exception  are,  first,  the  universal  one  of  the  Constitution,  treaties, 
and  laws  of  the  United  States ;  and,  s8condly,  the  special  one, — 
which,  being  included  in  the  universal  one,  it  did  not  need  to 
specify, — of  acts  of  Congress  regulating  the  affairs  of  the  In- 
dians. 

Now,  it  is  admitted  on  all  hands,  and  by  the  intelligent  per- 
sons who  speak  for  the  Choctaw  nation  admitted  as  distinctly 
as  may  be,  that  Congress  has  "paramount  right"  to  legislate 
in  regard  to  this  question,  in  all  its  relations.  It  has  legislated, 
in  so  far  as  it  saw  fit,  by  taking  jurisdiction  in  criminal  matters^ 
and  omitting  to  take  jurisdiction  in  civil  matters.  Its  action  in 
this  respect  accords  entirely  with  the  tenor  of  the  treaty  of 
Dancing  Rabbit  Creek ;  for  while  that  saves,  or  omits  to  con- 
cede, the  criminal  jurisdiction,  it  is  absolutely  silent  on  the 
question  of  civil  jurisdiction.   By  all  possible  rules  of  construo- 
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tioQ  the  inference  is  clear  that  jurisdiction  is  left  to  the  Choc- 
taws  themselves  of  civil  controversies  arising  Strictly  within  the 
Choctaw  nation. 

This  consequence  is  in  conformity  with  all  the  analogies  of 
law,  according  to  which  a  judicial  question  of  meum  and  tuum 
appertains  to  the  local  jurisdiction,  whatever  may  be  the  ulti- 
mate political  sovereignty. 

It  is  in  conformity  with  simple  justice.  For  nothing  is  more 
unreasonable  than  that  a  party  shall  proceed  to  enjoy  all  the 
advantages  of  a  member  of  the  Chicasaw  nation,  including  par- 
ticipation in  its  government,  as  well  as  pension  and  head  rights, 
held  in  common  between  him  and  his  children,  undoubted  mem- 
bers of  the  Chicasaw  nation,  and  that  he  then  shall,  in  a  judi- 
cial question  of  that  very  property,  set  up  foreign  privilege  as 
a  ground  of  exemption  from  the  jurisdiction  of  the  local  courts 
of  the  Choctaws. 

Nor  is  there  anything  in  this  consequence,  which  conflicts,  in 
the  least  degree,  with  the  nature  and  theory  of  our  Govern- 
ment. Ours  is  a  system  of  complex  federation,  and  of  ramified 
and  interwoven  jurisdictions.  Sometimes  the  jurisdiction  is  a 
mere  question  of  place,  as  in  the  District  of  Columbia ;  sometimes 
compounded  of  place,  of  subject,  and  of  persons,  as  in  the 
ordinary  jurisdiction  of  the  District  and  Circuit  Courts  of  the 
United  States. 

As  to  the  general  question  of  allegiance,  it  is  palpable  that 
this  has  no  necessary  connection  with  judicial  jurisdiction.  A 
citizen  of  the  United  States  subjects  himself,  by  voluntary  resi- 
dence, to  the  authority  of  the  State  of  New  York ;  but  he  does 
not,  in  so  doing,  lose  his  rights  or  impair  bis  obligations  towards 
the  United  States.  A  citizen  of  Massachusetts  subjects  him- 
self, by  voluntary  residence,  to  the  jurisdiction,  political  or 
judicial,  of  a  county  within  the  State,  or  of  a  city  within  the 
county,  and  it  may  be  of  a  ward  or  parish  within  the  city ;  but 
the  succession  of  jurisdictions  within  jurisdiction,  by  which  he 
is  governed,  does  not  affect  the  question  of  his  allegiance  either 
to  the  State  of  Massachusetts  or  to  the  United  States. 

Nay,  a  Frenchman  or  Englishman,  residing  in  the  United 
States,  has  to  submit  many  questions  of  right  to  the  local 
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courts,  as  an  American  must  in  France  or  England ;  but  the 
national  allegianc!^  is  not  touched  in  either  case. 

While,  therefore,  we  see  and  acknowledge  that  the  question 
of  allegiance  is  a  non-essential  in  the  question  of  judicial  com- 
petency, it  may  not  be  amiss  to  dismiss  another  fallacy  behind 
all  this,  which  is  the  doubt  suggested  by  some  legal  authorities, 
whether  a  citizen  of  the  United  States  can  lawfully  enter  and 
become  a  member  of  any  Indian  nation. 

When  it  is  affirmed  or  intimated  that,  by  reason  of  the  ques- 
tion of  allegiance,  or  of  any  other  relation  to  the  Constitution, 
a  citizen  of  the  United  States  cannot  lawfully  enter  into  an 
Indian  nation,  a  compound  error  is  committed.  The  idea  seems 
to  assume,  unconsciously,  that  the  Indian  nation  constitutes  a 
foreign  State ;  for  how  else  can  the  question  of  change  of  alle- 
giance arise  ?  Then,  if  the  Indian  nation  be  a  foreign  state, 
why  may  not  a  citizen  of  the  United  States  transfer  his  alle- 
giance to  it?  Is  not  the  right  of  changing  allegiance  at  will  a 
fundamental  doctrine  of  our  political  institutions? — But  the 
Indian  nations  are  tuqX foreign  states;  they  are  domestic  com- 
munities ;  and,  as  a  citizen  of  the  State  of  Virginia  may,  by 
change  of  residence,  throw  off  the  local  authority  of  Alexandria, 
and  take  on  that  of  Richmond,  without  affecting  his  allegiance 
to  the  State  of  Virginia,  or  by  change  of  residence  transfer  his 
allegiance  from  the  State  of  Virginia  to  that  of  Maryland  with- 
out affecting  his  allegiance  to  the  United  States,  so  may  a  citi- 
zen of  the  State  of  Tennessee  become  a  member  of  the  Choctaw 
nation  without  affecting  his  allegiance  to  the  United  States. 

In  the  treaty  of  New  Echota,  which  effected  the  removal  of 
the  Cherokees  to  the  west  of  the  Mississippi,  and  established  the 
existing  political  %tatu%  of  that  nation,  there  is  a  very  significant 
phrase,  pertinent  to  the  present  question,  by  which  the  United 
States  guarantee  to  the  Cherokees  ^^  the  right,  by  their  national 
councils,  to  make  and  carry  into  effect  all  such  laws  as  they 
may  deem  necessary  for  the  government  and  protection  of  the 
persons  and  property,  within  their  country,  belonging  to  their 
people  or  such  persons  as  have  connected  themselves  with  them" 
(vii  Stat.*  at  Large,  p.  481.)     Here  is  the  most  unequivocal 
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recognition  of  the  right  of  persons  not  Gherokees  to  be  aggre- 
gated to  the  Cherokee  nation,  and  subject  to  its  laws. 

It  is  true,  that  this  particular  phrase  does  not  occur  in  the 
treaty  of  Dancing  Rabbit  Creek  in  the  same  connexion  as  in 
that  of  New  Echota ;  but  the  premises  of  jurisdiction  are  the 
same  in  both  cases ;  and  it  was  never  intended  to  concede  to 
the  Cherokees  any  larger  local  jurisdiction  than  that  conceded 
to  the  Choctaws.  Both  cases  are  subject  to  the  same  general 
rules  of  public  law. 

I  might  leave  the  matter  to  rest  here,  on  the  stable  founda- 
tions of  the  Constitution,  treaties,  and  acts  of  Congress,  but  it 
seems  due  to  the  Agent  to  explain  whatever  there  is,  in  the 
opinions  of  my  predecessors,  having  any  possible  reference  to 
the  question  of  the  jurisdiction  of  the  courts  of  the  Choctaw 
nation. 

Mr.  Attorney  General  Berrien  was  called  upon,  in  1830,  to 
determine  whether  a  citizen  of  the  United  States,  by  entering 
territory  of  the  Cherokees,  within  our  limits,  and  becoming 
adopted  as  one  of  them,  can  claim  to  be  exempted  from  the 
laws  of  the  United  States  which  regulate  intercourse  with  the 
Indians ;  and  he  decided,  and  beyond  all  doubt  or  controversy 
decided  rightfully,  that  a  citizen  of  the  United  States  could 
not,  by  establishing  himself  within  the  limits  of  the  Cherokee 
nation,  and  becoming  incorporated  with  it  by  whatever  form, 
withdraw  himself  from  the  operation  of  the  laws  of  the  United 
States.  Mr.  Berrien  reasoned  out  this  conclusion  through  the 
premises  that  the  jurisdiction  of  the  United  States  is  complete 
throughout  all  its  extensions;  that  the  Indians  within  it  are 
subject  to  our  jurisdiction,  and  are  not  independent  states ;  that 
no  citizen  of  the  United  States  can  assume  any  foreign  alle- 
giance within  the  United  States ;  and  that  if  he  could,  yet,  that 
whether  Cherokee  by  birth  or  Cherokee  by  adoption,  he  still 
remains  within  the  scope  and  subject  to  the  operation  of  the 
laws  of  the  United  States.     (Opin.,  vol.  i,  p.  745.) 

Considering  that  this  opinion  was  delivered  at  a  time  when 
the  relation  of  the  Indians  to  this  Government  was  yet  sub  lite^ 
previous  to  the  decision  of  the  Supreme  Court  in  the  case  of 
The  Cherokee  Nation  v.  The  State  of  Georgia,  and  in  that  of 
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Worcester  v.  The  State  of  Georgia,  it  is  remarkable  for  its 
general  correctness ;  and  it  ie,  therefore,  quite  unnecessary  to 
criticise  any  doubtful  expression  occurring  here  and  there  in  it, 
if  there  be  any,  which  might  require  to  be  qualified  in  applica- 
tion to  the  present  case  of  the  Ghoctaws. 

Another  opinion  cited  in  the  controversy,  is  that  of  Mr. 
Attorney  General  Butler,  who,  in  1834,  ruled  that,  as  a  citizen 
of  the  United  States,  though  residing  in  the  Choctaw  nation, 
and  made  by  adoption  a  member  of  it,  did  not  become  subject 
to  the  criminal  jnrisdictioTL  of  the  courts  of  the  nation,  so  neither 
did  his  slave.  (Opin.,  vol.  i,  p.  939.)  Nothing  in  the  premises 
of  this  opinion,  or  in  its  conclusion,  afiects  the  present  case. 
We  have  seen  that  the  United  States,  by  the  treaty  of  Dancing 
Rabbit  Creek,  retained  the  criminal  jurisdiction  as  relates  to 
citizens  of  the  United  States,  and  by  act  of  Congress  have  pro- 
vided for  its  exercise  within  the  Choctaw  nation ;  but  they  did 
not  reserve  by  treaty  the  civil  jurisdiction,  nor  have  they  assumed 
it  by  act  of  Congress. 

The  Agent  also  cites  an  opinion  of  Mr.  Attorney  General 
Nelson,  delivered  in  1843,  on  the  question  whether  a  person 
who  has  Cherokee  Indian  blood  in  his  veins,  but  pretends  to  be 
a  lawful  citizen  of  the  State  of  Georgia,  and  who  commits  a  crime 
while  residing  as  a  licensed  trader  within  the  territory  of  the 
Cherokee  nation,  is  amenable  to  the  laws  of  the  United  States, 
and  entitled  to  a  trial  under  them,  instead  of  the  tribunals  and 
laws  of  the  Cherokee  nation.  In  this  case,  Mr.  Nelson  very 
properly  determines  that  the  answer  depends  on  the  question 
of  fact  whether  the  party  is  or  is  not  a  citizen  of  the  United 
States.  (Opin.,  vol.  ii,  p.  1640.)  I  perceive  nothing  in  this  to 
afiect  the  present  question. 

There  is  a  modern  decision  of  the  Supreme  Court  of  the 
United  States,  which  throws  much  light  on  the  general  question, 
and  which  affirms  the  distinction  herein  suggested  between  the 
criminal  responsibilities  and  the  civil  rights  of  white  men 
adopted  by  Chorokees,  (or  Chicasaws  and  Choctaws.)  The 
court  reaffirm  the  doctrine  of  the  subjugation  of  all  Indians  to 
the  United  States ;  they  decide  that  a  white  man,  adopted  by 
the  Indians,  remains  amenable  to  the  criminal  jurisdiction  of 
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the  United  States  ;  and  at  the  same  time  they  admit  that  ^'  he 
niay,  by  such  adoption,  become  entitled  to  certain  privileges  in 
the  tribe,  and  Tnake  TiiriMelf  amenahh  to  their  laws  and  tisoffes." 
(United  States  v.  Rogers,  iv  Howard,  667,  678.) 

The  Constitution  permits,  and  the  treaty  of  Dancing  Rabbit 
Creek  expressly  concedes,  the  exercise  by  the  Choctaw  nation 
of  certain  of  the  powers  of  self-government,  in  subordination 
always  to  the  laws  of  the  United  States.  In  the  exercise  of 
these  powers,  the  nation  has  proceeded  to  organize  itself  as 
a  republic,  with  elective  chiefs,  councils  and  judges,  on  the 
model,  as  near  as  may  be,  of  the  institutions  of  the  people  of 
the  United  States.  They  have  enacted  a  code  of  laws,  which, 
if  less  numerous  and  voluminous,  may  not  on  that  account  be 
less  convenient  and  suitable  to  their  condition,  than  the  laws 
which  prevail  in  other  parts  of  the  United  States.  Justice  and 
policy  alike  demand  that,  so  long  as  they  are  allowed  to  remain 
a  separate  people,  they  should  be  protected  and  encouraged  by 
us  in  their  laudable  attempts  to  maintain  local  order,  and  to 
acquire  and  cultivate  the  arts  of  civilization  and  of  peace,  of 
which  the  example  is  set  before  them  by  us,  the  master  race  of 
America. 

Congress  has  seen  fit  to  withhold  from  the  Choctaw  nation 
all  criminal  jurisdiction  over  white  men  within  their  territory, 
but  not  to  withhold  from  them  civil  jurisdiction  over  such  white 
men  as  of  their  own  free  will  and  accord  choose  to  become 
members  of  the  nation.  Congress  might,  if  it  pleased,  pro- 
hibit any  white  man  from  intermarrying  with  Indians,  and 
from  acquiring,  in  this  or  any  way,  the  tribal  rights  of  person 
and  property ;  but  it  has  not  done  so ;  and  a  white  man  who 
thus  enters  into  the  nation  has  no  just  oause  of  complaint  in 
being  held  amenable,  in  questions  of  local  right,  to  the  jurisdic- 
tion of  the  tribunals  of  the  nation.  When  a  white  man  freely 
seeks,  and  seeking  is  permitted  to  enjoy,  the  privileges  of  a 
Chicasaw  or  a  Choctaw,  and  then  presumes  to  set  up  those  very 
privileges  as  the  pretext  of  lawless  independence  of  any  judicial 
authority  whatever,  he  forfeits  all  claim  to  special  consideration 
on  the  part  of  the  Executive  of  the  United  States. 

Entertaining  this  opinion,  it  is  neither  necessary,  nor  indeed 
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proper,  for  me  to  examine  the  particular  case  which  gives 
occasion  to  the  question.  That  will  be  judged  and  determined 
by  the  competent  legal  authorities  of  the  Choctaw  nation. 

I  take  leave  to  add  that  it  is  not  intended,  by  anything  which 
precedes,  to  prejudge  any  question  which  may  arise  under  the 
acts  for  the  regulation  of  intercourse  between  citizens  of  the 
United  States  and  the  Indians,  or  to  impair  the  jurisdiction  of 
the  Indian  agents  in  regard  to  persons  trading  with  the  Indians, 
or  sojourning  among  them ;  but  only  to  determine  the  compe- 
tent forum  of  persons  legally  belonging,  whether  by  origin  or 
adoption,  to  the  particular  Indian  nation,  and  of  property  of 
such  persons  held  by  them  as  legal  members  of  such  Indian 
nation. 

I  have  the  honor  to  be,  very  respectfully, 

C.  CUSHING. 

Hon.  H.  McClelland, 

Secretary  of  the  Interior. 


AMBASSADORS  AND  OTHER  PUBLIC  MINISTERS  OF  THE  UNITED 

STATES. 

The  expression  *<  ambassadors  and  other  pablic  ministers,"  which  occnrs  three 
times  in  the  Constitution,  must  be  understood  as  comprehending  all  officers 
having  diplomatic  functions,  whatever  their  title  or  designation. 

Hence,  the  President  has  power  hy  the  Constitution  to  appoint  diplomatic 
agents  of  the  United  States  of  any  rank,  at  any  place,  and  at  any  time,  in 
his  discretion,  subject  always  to  the  constitutional  conditions  of  relation  to 
the  Senate. 

The  power  to  make  such  appointments  is  not  derived  fVom,  and  cannot  be 
limited  by,  any  act  of  Congress,  except  in  so  far  as  appropriations  of  money 
are  necessary  to  provide  means  for  decaying  the  expense  of  this  as  of  any 
other  business  of  the  Qovemment 

During  the  entire  administrations  of  Washington,  John  Adams,  Jefferson,  and 
the  first  term  of  that  of  Madison,  no  mention  occurs  in  any  appropriation 
act,  of  ministers  of  a  specified  rank  at  this  or  that  place :  but,  sometimes 
by  special  act,  and  sometimes  in  the  general  appropriation  acts,  the  provision 
for  the  diplomatic  corps  consisted  of  so  much  money  **  for  the  expenses  of 
foreign  intercourse,"  to  be  expended  in  the  discretion  of  the  President ;  and 
although,  since  that  time,  the  practice  has  been  to  provide  for  certain  ministers 
at  certain  places,  yet  that  mode  of  legislation  does  not  in  terms,  and  could  not 
in  law,  either  extend  or  restrict  the  constitational  authority  of  ihe^Presidenti 
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by  and  with  the  advice  and  consent  of  the  Senate,  to  negotiate  treaties  and 
make  diplonfhtic  appointments,  according  to  his  and  their  judgment  of  the 
rublio  interests  of  the  Union. 

Commencing  wiih  the  administration  of  our  foreign  affairs  bj  Mr.  Jefferson 
under  President  Washington,  and  so  continuing  under  every  successive  Pre- 
sident down  to  the  present  time,  it  has  been  the  uniform  practice  of  the 
Government  to  regard  the  titular  designations  and  the  appointments  of  all 
diplomatic  ministers  as  the  exclusive  and  proper  constitutional  function  of 
the  conjoint  Executive  Department,  that  is,  the  President  and  the  Senate. 

'*  Ambassadors,"  by  the  public  law  of  Europe,  enjoy  the  highest  privileges, 
because  of  the  pretended  or  putative  direct  relation  of  the  ministers  of  this 
name  to  their  sovereign ;  but  the  imperial  or  regal  sovereignty  of  a  European 
monarchy  neither  has  nor  can  have  any  public  right  in  this  respect,  which 
does  not  equally  belong  to  the  popular  sovereignty  of  a  republic  like  the 
United  States. 

The  President  has  constitutional  power  to  appoint,  by  temporary  commission, 
a  diplomatic  officer  to  meet  any  public  exigency  arising  in  the  recess  of  the 
Senate. 

The  President  has  constitutional  power,  in  the  recess  of  the  Senate,  to  change 
the  designation  of  any  mission,  either  by  substituting  a  higher  for  a  lower 
rank,  or  a  lower  for  a  higher,  independently  of  any  authorizing  act  of 
Congress. 

Congress  cannot  by  law  require  that  the  President  shall  make  removals  or 
reappointments  or  new  appointments  of  public  ministers  on  a  given  day ; 
nor  that  he  shall  at  all  times  appoint  and  maintain  a  minister  of  a  prescribed 
rank  at  a  particular  court;  because,  while  the  House  of  Representatives 
has  oentrol  of  the  tax  power  and  of  appropriations,  yet  the  Constitution  has 
intrusted  the  whole  negotiating  power  to  the  President  in  behalf  of  the 
aggregate  Union,  and  to  the  Senate  composed  of  the  legislative  and  execu- 
tive ministers  of  the  separate  sovereignty  and  rights  of  each  of  the  States 
of  the  Union. 

When  the  act  of  the  last  Congress  to  remodel  the  diplomatic  system  of  the 
United  States,  declares  that  from  and  after  the  end  of  the  present  fiscal  year 
the  President  shall  appoint  envoys  extraordinaries,  with  secretaries  of  lega- 
tion, at  every  place  except  one  in  Europe,  Asia,  or  America  where  the  United 
States  now  have  any  diplomatic  agent,  whether  envoy,  minister  resident, 
charge  d'affaires,  or  commissioner,  and  proceeds  to  define  the  salaries  of  such 
envoys  and  secretaries, — ^it  could  not  constitutionally  moan,  and  therefore  is 
not  to  be  construed  as  meaning,  to  require  the  President  to  make  any  such 
appointments,  but  only  to  determine  what  shall  be  the  salaries  of  such 
officers,  in  case  they  have  been,  or  shall  be,  lawfully  appointed  at  any  time 
by  the  President. 

The  phrase  "from  and  after*'  a  certain  day,  employed  in  the  act,  does  not 
determine  what  its  legal  effect  shall  be,  but  only  the  time,  when  that  legal 
effect,  whatever  it  is,  shall  commence. 

The  auxiliary  verb  '*  shall''  in  the  act,  wherever  it  occurs  in  reference  to 
appointments,  is  only  a  word  of  time  as  to  incidents,  and  never  of  command 
as  to  the  main  fact. 
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The  act  has  no  general  phrase  of  repeal,  and  no  effect  of  repeal  by  ii'ivcs  ^ 

tion,  and  repeals  nothing  except  such  specific  things  as  it  rejfeals  in  ex^    i  ens 

terms. 

The  President  may,  notwithstanding  this  act,  continue  to  appoint  or  to  retai.  : 

public  ministers  of  the  rank  of  commissioner,  minister  resident,  or  charge 
d'affaires,  in  his  discretion,  with  concurrence  of  the  Senate. 

The  existing  laws,  which  prescribe  a  rate  of  salary  for  ministers  resident  and 
chargds-d'affaires,  are  not  affected  by  this  act,  and  still  continue  in  full  force. 

Envoys  extraordinary  and  secretaries  of  legation  in  office  will,  on  the  day 
fixed,  be  entitled  to  the  benefits,  and  subject  to  the  deductions,  of  the  new 
provisions  of  this  act  regarding  compensation,  including  salary  whether 
increased  or  not,  and  prohibition  of  outfit  or  infit,  without  reappointment 
by  the  President. 

The  President  may  appoint  envoys  at  the  places  where  the  present  minister  is 
a  minister  resident,  and  in  that  case  the*  new  envoy  ?riU  be  entitled  to  the 
salary  prescribed  by  the  act. 

The  President  may  leave  unchanged  all  the  ministers  resident ;  in  which  case 
they  will  each  be  entitled  severally  to  the  salary  prescribed  by  the  pre-exist- 
ing acts  of  Congress. 

The  President  may  or  not,  in  his  discretion,  appoint  secretaries  of  legation  at 
the  places  mentioned  in  the  act. 

If  the  legal  effect  of  the  act  could  be  considered  as  the  prospective  creation  of 
new  offices,  to  begin  to  exist  at  a  future  day  certain,  then  the  President 
might  appoint  on  that  day  as  for  a  vacancy  then  existing  in  the  recess  of 
the  Senate  ;  but  as  the  office  of  public  minister  is  in  fact  a  constitutional, 
not  a  statute  one,  he  might  appoint  without  the  act,  and  in  virtue  of  the 
Constitution.  • 

The  phrase  in  the  act, — ''  shall,  by  and  with  the  advice  and  consent  of  the 
Senate,  appoint,"  cannot  take  away  any  constitutional  power  of  the  President 
to  appoint  in  the  recess  of  the  Senate,  and  has  no  effect  save  to  negative 
the  idea  of  its  being  intended  to  create  any  such  **  inferior  officers,"  the 
appointment  of  which  may  be  vested  by  Congress  in  the  President  alone  or 
in  the  Heads  of  Departments. 

The  whole  effect  of  the  act,  as  to  appointments,  is,  by  the  provision  for  new 
salaries  on  a  given  day,  to  invite  the  President  to  make  new  appointments 
on  that  day  if  he  see  fit;  but  whether  he  shall  make  them  or  not  is  a 
question  of  his  mere  executive  discretion  under  the  Constitution. 

The  question  of  executive  discretion  in  the  case,  being  wholly  independent  of 
this  act,  is  the  permanent  one,  of  wise  and  lawful  discretion  having  its  mea- 
sure in  the  exigencies  of  the  public  service  and  the  letter  and  spirit  of  the 
Constitution. 

The  President  may  lawfully  appoint  new  envoys  and  secretitries  at  all  the 
places  mentioned  in  the  act ;  the  act  affords  the  pecuniary  means  of  doing 
this;  the  President  may  well  and  should  do  this,  in  any  particular  case, 
where  the  public  service  seems  to  him  to  require  it ;  but  for  him  to  change 
the  personnel  or  raise  the  rank  of  the  entire  diplomatic  service  of  the  United 
States  in  the  recess  of  the  Senate,  and  without  the  concurrence  of  that 
eo-ordinate  authority,  would  not  be  a  just  exercise  of  the  presidential  discre- 
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tion,  whether  in  its  relation  to  the  ministers  themselTes,  to  the  public  ser- 
vice, or  to  the  spirit  of  the  Constitution. 

The  salary  prescribed  by  existing  law  for  all  the  present  ministers  resident, 
except  one,  is  $4600 ;  for  that  one,  the  minister  to  the  Ottoman  Porte,  it  is 
$6000 ;  which  latter  sum  is  the  general  statute  compensation  of  ministers 
resident  in  all  cases  save  where  the  lower  salary  is  expressly  prescribed  by 
particular  act  of  Congress. 

Although  the  appropriation  act  of  the  last  session  of  Congress,  in  appropriating 
for  the  diplomatic  service  of  the  next  fiscal  year,  provides  in  terms  for  envoys 
extraordinary  only,  still  that  appropriation  is,  by  collation  with  express  pro- 
vision  of  previous  laws,  subject  to  draft  for  the  compensation  of  diplomatic 
officers  of  whatever  rank  lawfully  in  office  by  appointment  of  the  President 

The  Commissioner  of  the  United  States  in  China,  while  he  is  a  diplomatic 
officer  by  the  law  of  nations,  is  also  a  judicial  officer  by  treaty  and  by 
statute. 

The  provision  of  the  new  act,  which  contemplates  the  appointment  only  of  an 
envoy  extraordinary  to  China,  is  imperfect ;  for,  although  the  first  minister 
of  the  United  States,  in  China,  held  those  two  distinct  commissions,  yet  a 
repetition  of  that  fact  at  this  moment  would  not  be  compatible  with  Che  diplo- 
matic relations  at  present  existing  between  the  United  States  and  China. 

Attorney  General's  Office,     * 
May  26,  1855. 

Sir:  Your  communication  of  the  17th  instant  presents  a 
series  of  ten  questions  as  to  the  construction  of  sundry  provi- 
sions of  the  act  of  the  last  se'ssion  of  Congress,  entitled  ''  An 
act  to  remodel  the  diplomatic  and  consular  systems  of  the 
United  States." 

Of  these  questions,  three  relate  to  the  appointment  or  com- 
pensation of  ministers  proper  or  secretaries  of  legation ;  seven 
to  the  appointment  and  compensation  of  consuls.  I  propose,  in 
the  present  communication,  to  dispose  of  so  much  only  of  said 
questions  as  regards  ministers  and  secretaries  of  legation. 

These  questions  are  as  follows : 

1.  ^<  Can  the  President,  without  the  advice  and  consent  of 
the  Senate,  appoint  envoys  extraordinary  and  ministers  pleni- 
potentiary in  the  place  of  the  ministers  resident,  and  a  secretary 
of  legation  to  each  of  them  V 

2.  "  If  such  appointments  cannot  he  or  are  not  made  before 
the  meeting  of  the  Senate  and  with  its  advice,  can  the  ministers 
resident  remain  in  ofSce  after  the  80th  of  June  next,  and  until 
they  are  superseded  by  envoys  V 
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3.  "If  they  can  remain  in  office  after  the  30th  of  June 
next,  can  they  be  paid  out  of  the  appropriations,  and  at  what 
rate?'' 

In  order  to  answer  these  questions  intelligently,  it  will 
be  necessary  to  take  into  consideration,  first,  the  system  of 
diplomatic  representation  actually  existing  among  the  powers 
of  Ohristendom;  secondly,  the  course  of  legislation  in  the 
United  States  regarding  this  subject  hitherto;  and  thirdly, 
then  to  connect  with  these  premises,  the  new  and  material  pro- 
visions of  the  late  act  of  Congress. 

'^^  The  modern  law  of  nations  recognises  a  class  of  public  offi- 
cers, who,  while  bearing  various  designations,  which  are  chiefly 
-jOxT'X  significant  in  the  relation  of  rank,  precedence,  or  dignity,  pos- 
sesses in  substance  the  same  functions,  rights,  and  privileges, 
being  agents  of  their  respective  governments  for  the  transac- 
tion of  its  diplomatic  business  abroad,  possessing  such  powers 
1^  their  respective  governments  may  please  to  confer,  and 
enjoying,  as  a  class,  established  legal  rights  and  immunities  of 
person  and  property  in  the  governments  to  which  they  are 
accredited  as  the  representatives  of  sovereign  powers. 

Disregarding  questions  of  dignity,  these  diplomatic  agents 
might  all  be  denominated  either  ambassadors^  because  they  are 
immediate  officers  of  the  sovereign ;  or  envoys^  because  they  are 
persons  sent ;  or  ministers^  because  engaged  in  service  or  public 
duty ;  or  procurators,  because  they  are  the  proctors  of  their 
respective  governments ;  or  legateSy  because  officially  employed 
as  the  substitute  of  the  superior ;  or  nunciosj  or  internuncios^ 
because  they  are  messengers  to  or  between  governments;  or 
deputies^  because  they  are  deputed ;  or  commissionersy  because 
they  hold  and  discharge  commissions;  or  chargSs  d'affaires, 
because  they  are  charged  with  business;  or  agents,  because 
they  act  for  their  governments.  All  these,  and  perhaps  other 
designations  of  public  ministers,  are  found  in  the  history  of 
modern  negotiations,  the  name  having  no  fixed  relation  to  the 
functions  or  power,  or  true  nature  of  the  office. 

In  the  simple  indication  of  duties,  these  public  ministers 
would  be  divisible  into  three  obvious  subdivisions  of  difference, 
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namely :  first,  ambassadors,  legates,  nuncios,  internuncios,  en- 
voys, ministers,  commissioners,  deputies,  charges  d'affaires, 
agents,  ordinary,  and  the  same  extraordinary,  that  is  special^ 
since  the  word  extraordinary  in  this  relation  means  that  and 
nothing  more; — secondly,  procurators,  ambassadors,  legates, 
nuncios,  internuncios,  ministers,  envoys,  commissioners,  depu- 
ties, charges  d'affaires,  agents,  resident,  and  the  same  non-resi- 
dent or  transient ; — and  thirdly,  legates,  nuncios,  ambassadors, 
procurators,  internuncios,  envoys,  ministers,  commissioners, 
deputies,  charges  d'affaires,  agents,  plenipotentiary,  and  the 
same  not  plenipotentiary,  or  with  limited  powers. 

But,  in  the  process  of  time,  sometimes  to  flatter  the  pride  of  the 
sovereign  represented,  or  that  of  the  representative,  or  that  of 
the  government  addressed ;  at  other  times  to  indicate  shades  of 
difference  in  functions,  or  in  the  place  or  manner  of  exercising 
them ; — under  the  influence  of  these  and  other  causes,  arbitrary 
and  artificial  distinctions  have  grown  up  in  the  use  of  titles  or 
names  of  these  officers,  which  distinctions  of  name  are  for  the 
most  part  independent  of,  or  even  absolutely  contrary  to,  the 
truth  and  substance  of  the  things  they  pretend  to  designate. 

Thus  it  is  that  the  title  "  ambassador,"  in  the  etymology  and 
origin  the  most  equivocal  of  all  the  titles  in  the  class, — for 
"ambascia"  is  ^'officium  vel  ministerium  quodcuf^que,  nobile  et 
ignobile;"  and  ^'ambactus"  is  '^servus  canductitiuB ;"  and 
**  ainbasciata"  at  this  day  is  any  message,  though  borne  by  a 
household  servant ; — this  title,  so  humble  in  its  origin,  has  come 
to  designate  a  diplomatic  agent  of  the  highest  rank  in  the  class, 
because  taken  to  be  the  most  direct  representative  of  the  sove* 
reign ;  and  thus  in  fact  reviving  its  original  use  of  the  personal 
client  or  servant  of  the  chief  or  prince. 

Thus  it  is,  also,  that  the  Papal  See  arrogates  to  itself  the 
appointment  of  peculiar  ministers  assumed  to  belong  to  the 
highest  rank,  under  the  name  of  legate  or  nuncio,  both  of  which 
terms  are  in  their  nature  as  ordinary,  and  the  latter  as  humble, 
as  any  in  the  whole  category. 

Thus  it  is,  also,  that  the  ordinary  envoy,  or  diplomatic  agent 
of  regular  and  ordinary  functions,  is  by  mere  titular  exaggera- 
tion turned  into  envoy  extraordinary,  while  another  diplomatic 
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agent,  who  is  no  more  a  resident  minister  than  he,  and  just  as 
much  an  extraordinary  envoy,  is  denominated  merely  a  minister 
resident. 

Thus  it  is,  also,  that  in  one  of  the  varieties  of  diplomatic 
agents,  to  the  title  ^^  envoy  extraordinary^*'  which  is  false,  is 
added  the  further  title  of  *'^  minuter  plenipotentiary j'  which  is 
inexact,  both  in  fact  and  by  speciality  of  application ;  for  it  is 
not  usual  to  give  to  any  diplomatic  agent  general  plenipoten- 
tiary powers,  but  limited  ones ;  and  such  powers,  whatever  they 
may  be,  as  are  given  to  envoys,  ordinary  or  extraordinary,  are 
frequently  given  to  commissioners,  ministers  resident,  or  even 
charges  d'affaires. 

And  thus  it  is  that  the  title  charges  d'affaires,  which  is  in 
itself  quite  as  generic  and  comprehensive  as  any  of  the  others, 
and  may  be  and  often  is  borne  by  persons  exercising  as  ample 
and  high  functions  as  any  of  the  others,  has  settled  into  the 
designation  of  a  mere  provisional  officer,  and  in  dignity  of  the 
lowest  rank. 

As  to  the  title  of  '^commissioner,''  which  is  in  fact  more 
comprehensive  in  signification  than  the  others,  that  also,  like 
deputy,  when  held  by  a  person  having  foreign  diplomatic  func- 
tions, as  distinguished  from  functions  internal  or  administrative, 
has  come  to  have  something  of  specific  meaning  by  reason  of 
its  very  indefiniteness,  as  implying  a  diplomatic  agent  of  rank 
and  functions  undefined  either  as  respects  the  nature  of  his 
powers,  or  the  place  of  exercising  them ;  but  has  more  com- 
monly been  used  to  denote  a  minister,  the  range  of  whose 
duties  and  powers  is  not  confined  to  a  particular  court,  and 
does  not  depend  on  his  presentation  there,  as  illustrated  in  the 
example  of  commissioners  to  negotiate  and  sign  treaties  of 
peace,  or  to  open  new  relations  with  some  foreign  power. 

With  diplomatic  agents  thus  existing  as  a  class,  of  recognised 
legal  rights,  but  of  irregular  and  vague  diversities  of  title  and 
of  power,  the  Constitution  of  the  United  States,-  intervenes  to 
lay  the  foundation  of  their  appointment  under  this  Government, 
in  these  words: 

"  The  President  *  *  shall  have  power,  by  and  with  the  advice 
and  consent  of  the  Senate,  to  make  treaties,  provided  two-thirds 
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of  the  senators  present  concur ;  and  he  shall  nominate,  and,  bj 
and  with  the  advice  and  consent  of  the  Senate,  appoint,  ambas- 
sadors, other  public  ministers  and  consuls,  judges  of  the  Supreme 
Court,  and  all  other  officers  of  the  United  States,  whose  appoint- 
ments are  not  herein  otherwise  provided  for,  and  which  shall  be 
established  by  law." 

Thus  it  is  perceived  that  the  Constitution,  specifying  "ambas- 
sadors" only,  as  examples  of  a  class,  empowers  the  President 
to  appoint  these  and  other  "public  ministers,"  that  is,  any 
such  officers  as  by  the  law  of  nations  are  recognised  as  "  public 
ministers,"  without  making  the  appointment  of  them  subject, 
like,  "  other  (non-enumerated)  officers,"  to  the  exigency  of  an 
authorizing  act  of  Congress.  In  a  word,  the  power  to  appoint 
diplomatic  agents,  and  to  select  for  employment  any  one  out  of 
the  varieties  of  the  class,  according  to  his  judgment  of  the  pub- 
lic service,  is  a  constitutional  function  of  the  President,  not 
derived  from,  nor  limitable  by,  Congress,  but  requiring  only  the 
ultimate  concurrence  of  the  Senate;  and  so  it  was  understood  ^ 
in  the  early  practice  of  the  Government.  . .  /^  ' 

At  this  period  of  time,  the  only  pertinent  point  seriously  p 
made  was,  whether  the  Senate  were  to  judge  of  the  expediency 
of  the  mission  or  negotiation,  or  only  of  the  fitness  of  the  per-  '^ 
son.  (Marshall's  Life  of  Washington,  vol.  v,  p.  370,  note; 
Story's  Com.  Const.,  vol.  ii,  p.  882,  note.)  It  was  not  pre- 
tended that  an  act  of  Congress  constituted  the  essential  prere- 
quisite of  the  rank  or  designation  of  a  minister,  or  the  institu- 
tion of  a  mission  or  negotiation  by  the  Executive. 

Accordingly,  at  the  first  session  of  the  first  Congress  of  the 
present  United  States,  an  act  passed  to  establish  the  Depart- 
ment of  Foreign  Affairs,  with  a  secretary  thereof,  having  charge 
of  the  correspondences,  commissions,  or  instructions  to  or  with 
public  ministers  or  consuls  from  the  United  States,  (i  Stat,  at 
Large,  p.  28 ;)  but  no  enactment  occurs  at  that  session,  either 
in  the  act  making  appropriations  for  the  service  of  the  year, 
(i  Stat,  at  Large,  p.  95,)  or  in  any  other,  to  define  the  number 
or  rank  of  the  diplomatic  agents  of  the  United  States. 

Nevertheless,  on  the  20th  of  April,  1790,  William  Short  was 
duly  commissioned  as  charg^  d'affaires  in  France,  and  William 

Vol.  VII.— 18 


Digitized  by 


Google 


194  HON.  CALEB  CUSIIING 

Ambassadors  and  other  Public  Ministers. 

Carmichael  in  Spain.  In  each  of  these  cases,  the  designation 
of  the  officer  was  derived  from  the  law  of  nations,  and  the  autho- 
rity to  appoint  from  the  Constitution. 

Moreover,  on  the  18th  of  October,  1789,  Gouverneur  Morris 
received  from  the  President  a  mere  letter  of  instructions  autho- 
rizing and  requiring  him  to  ascertain  and  report  the  intentions 
of  Great  Britain  in  regard  to  the  observance  of  the  late  treaty 
of  peace,  and  the  conclusion  of  a  treaty  of  commerce.  Appoint- 
ments of  a  similar  character,  it  will  be  noticed  hereafter,  have 
been  made  under  every  administration  of  the  Government. 

Subsequently  to  these  three  appointments,  and  at  the  second 
session  of  the  first  Congress,  more  specific  provision  appears  on 
the  subject^  in  the  act  ^'  providing  the  means  of  intercourse 
between  the  United  States  and  foreign  nations,''  in  substance 
of  the  following  tenor : 

"  The  President  of  the  United  States  is  authorized  to  draw 
from  the  Treasury  a  sum  not  exceeding  forty  thousand  dollars 
annually,  for  the  support  of  STich  persons  as  he  shall  commission 
to  serve  the  United  States  in  foreign  parts,  and  for  the  expense 
incident  to  the  business  in  which  they  are  employed :  Provided, 
That,  exclusive  of  an  outfit,  which  shall  in  no  case  exceed  the 
amount  of  one  year's  full  salary  to  the  minister  plenipotentiary 
or  charg^  des  affaires  to  whom  the  same  may  be  allowed,  the 
President  shall  not  allow  to  any  minister  plenipotentiary  a 
greater  sum  than  at  the  rate  of  nine  thousand  dollars  per 
annum,  as  a  compensation  for  all  his  personal  services  and  other 
expenses ;  nor  a  greater  sum  for  the  same  than  four  thousand 
five  hundred  dollars  per  annum  to  a  charg^  des  affaires ;  nor  a 
greater  sum  for  the  same  than  one  thousand  three  hundred  and 
fifty  dollars  to  the  secretary  of  any  plenipotentiary :  And  pro- 
vided, also,  That  the  President  shall  account  specially  for  all 
such  expenditures  of  the  said  money  as  in  his  judgment  can  be 
made  public,  and  also  for  the  amount  of  such  expenditures  as  he 
may  think  it  advisable  not  to  specify,  and  cause  a  regular  state- 
ment and  account  thereof  to  be  laid  before  Congress,  and  also 
lodged  in  the  proper  office  of  the  Treasury  Department."  (Act 
of  July  1,  1790,  i  Stat,  at  Large,  p.  128.) 

This  act  is  the  commencement  and  the  foundation  of  all  the 
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legislation  of  Congress  on  the  general  subject.  It  was  tempo- 
rary in  terms,  being  for  two  years  only ;  but  at  the  end  of  that 
time  it  was  continued  in  force  for  one  year,  together  with  an 
additional  provision  in  substance  as  follows : 

'^  In  all  cases  where  any  sums  have  issued,  or  shall  hereafter 
issue,  from  the  Treasury,  for  the  purposes  of  intercourse  or 
treaty  with  foreign  nations,  in  pursuance  of  any  law,  the  Presi- 
dent is  authorized  to  cause  the  same  to  be  duly  settled  annually 
with  the  accounting  ofiScers  of  the  Treasury,  in  manner  follow- 
ing, that  is  to  say,  by  causing  the  same  to  be  accounted  for 
specifically,  in  all  instances  wherein  the  expenditure  thereof 
may  in  his  judgment  be  made  public ;  and  by  making  a  certificate, 
or  causing  the  Secretary  of  State  to  make  a  certificate,  of  the 
amount  of  such  expenditures  as  he  may  think  it  advisable  not 
to  specify  ;  and  every  such  certificate  shall  be  deemed  a  suffi- 
cient voucher  for  the  sums  therein  expressed  to  have  been 
expended.'*  (Act  of  February  9,  1793,  i  Stat,  at  Large, 
p.  299.) 

At  the  expiration  of  the  year,  the  foregoing  act  was  contin- 
ued for  another  term,  with  an  additional  section  appropriating 
one  million  dollars  to  defray  any  expense  which  might  be  in- 
curred in  relation  to  the  intercourse  between  the  United  States 
and  foreign  nations,  to  be  applied  under  the  direction  of  the 
President.     (Act  of  May  26,  1794,  i  Stat,  at  Large,  p.  345.) 

In  the  next  Congress,  the  same  act  was  again  continued  with 
additional  appropriations.  (Act  of  May  30,  1796,  i  Stat,  at 
Large,  p.  487.) 

In  the  next  Congress,  another  temporary  act  on  the  subject 
was  passed,  repeating  in  substance  the  provisions  of  previous 
acts,  so  far  as  they  bear  on  the  question  of  the  appointment 
and  compensation  of  ministers  and  the  powers  of  the  President. 
(Act  of  March  19,  1798,  i  Stat,  at  Large,  p.  641.) 

But  the  practice  of  the  Government  during  all  this  time 
recognised  the  right  and  power  of  the  President  to  designate, 
and,  with  the  consent  of  the  Senate,  appoint,  public  ministers 
of  any  rank  or  denomination  which  the  public  interest  might 
seem  to  him  to  require,  without  regard  to  the  fact  that  in  acts 
of  Congress  the  only  ministers  named  were  of  two  denomina- 
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tions,  ministers  plenipotentiary  and  charg^  d'affaires.  Indeed, 
many  of  the  early  appointments  are  of  a  title  of  designation 
deliberately  different  from  those  expressly  named  in  the  acts  of 
Congress. 

Of  these  appointments  the  following  examples  will  suffice  to 
prove  and  illustrate  my  doctrine : 

On  the  21st  of  February,  1791,  David  Humphreys  was  duly 
appointed  "  minister  resident"  in  Portugal. 

On  the  12th  of  January,  1792,  Thomas  Pinckney  was  duly 
appointed  and  commissioned  by  the  statute  name  of  '^  minister 
plenipotentiary"  in  Great  Britain. 

On  the  18th  of  March,  1792,  William  Carmichael  and  William 
Short  were  duly  appointed  and  commissioned  as  '^  commissioners 
plenipotentiary"  for  certain  negotiations  with  Spain. 

These  are  cases  pregnant  with  instruction.  Their  designa- 
tions are  selected  at  discretion  from  the  multiplicity  of  names 
of  ministers  which  the  law  of  nations  affords,  and,  in  the  case 
of  the  highest  appointment,  with  judicious  omission  of  the  mere 
parade  superaddition  of  "envoy  extraordinary"  to  the  name 
of  "  minister  plenipotentiary."  One  of  these  appointments  has 
special  value  as  to  the  matter  in  hand,  that  of  Mr.  Humphreys, 
appointed  "minister  resident,"  while  the  statute  designation 
was  minister  plenipotentiary. 

All  those  acts  of  the  Executive,  and  others  of  the  same 
nature  occurring  before  and  since  down  to  the  present  time, 
are  supported  by  two  fundamental  principles,  one  of  public 
policy,  and  the  other  of  the  Constitution. 

The  Constitution  gives  to  the  President  "  power,  by  and  with 
the  advice  and  consent  of  the  Senate,  to  make  treaties."  No 
enabling  act  of  Congress  is  requisite  in  the  premises.  Whether, 
when  a  treaty  has  been  duly  made  and  ratified,  there  is  need  or 
not  of  an  act  of  Congress  to  give  effect  to  any  of  its  stipulations, 
is  another  matter,  and  wholly  irrelevant  to  the  question  of  the 
power  to  make  a  treaty.  That  undeniably  belongs  to  the  Presi- 
dent and  Senate. 

The  Constitution  also  declares  that  the  President  "shall 
nominate,  and,  by  and  with  the  advice  and  consent  of  the 
Senate,  appoint,  ambassadors,  public  ministers,  and  consuls." 
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I  have  already  said,  and  I  repeat,  that  these  words  are  descrip- 
tive of  a  class  existing  by  the  law  of  nations,  and  they  compre- 
hend all  which  the  class  comprehends.  Ambassador,  public 
minister,  signifies  all  forms  or  denominations  of  persons  employ- 
able as  intermediaries  between  our  own  and  any  other  govern- 
ment. Any  such  intermediary,  according  to  the  wants  of  the 
public  service,  may  be  appointed  and  commissioned  by  the  con- 
joint executive  power  of  the  United  States ;  and  we  shall  see, 
in  the  sequel,  that  the  President  may  negotiate  a  treaty  through 
the  intervention  of  a  person  not  commissioned,  or  intended  to 
be  commissioned,  on  a  nomination  to  the  Senate. 

All  this  power,  considerations  of  public  policy  require  to  be 
lodged  with  the  Executive ;  because  of  the  nature  of  diplomatic 
business,  which  exacts  the  use  of  negotiators,  single  persons  to 
confer  with  single  persons,  either  at  home,  and  more  especially 
in  foreign  countries.  And  however  the  various  denominations 
of  public  ministers  may  be  artificial,  yet,  practically,  distinctions 
even  of  mere  dignity,  or  personal  relation,  are  of  the  most  deci- 
sive result  in  human  affairs,  and  not  to  be  overlooked  without 
prejudice  in  the  foreign  affairs  of  the  Government;  to  say 
nothing  of  the  question  of  access  to  the  sovereign,  which, 
according  to  diplomatic  form  and  usage,  depends  on  the  rank 
of  the  foreign  minister. 

At  length,  in  the  sixth  Congress,  and  after  ten  years  of  ad 
interim  legislation  on  the  subject,  the  general  provisions  of  the 
previous  temporary  acts  were  repeated  in  a  permanent  form, 
which  thus  became  the  settled  general  statute-idea  of  the  Govern- 
ment.    (Act  of  May  10,  1800,  ii  Stat,  at  Large,  p.  78.) 

No  modification  of  that  idea  occurred  until,  in  the  tenth  Con- 
gress, an  act  was  passed,  which,  in  addition  to  some  consular 
provisions  not  necessary  to  be  considered  here,  contains  two 
important  enactments. 

In  the  first  place,  instead  of  a  salary  of  one  thousand  three 
hundred  and  fifty  dollars  for  annual  compensation  of  *^the 
secretary  of  any  plenipotentiary,''  it  provides  a  salary  of  not 
more  than  two  thousand  dollars  to  "  the  secretary  of  any  lega- 
tion or  embassy  to  any  foreign  country,  or  secretary  of  any 
minister  plenipotentiary." 
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Secondly,  it  contains  a  provision  to  forbid  the  payment  of 
salary  to  any  charg^  d'affaires  or  secretary  not  duly  appointed, 
in  substance  as  follows : 

'^  To  entitle  any  charg^  des  affaires,  or  secretary  of  any  lega- 
tion or  embassy  to  any  foreign  country,  or  secretary  of  any 
minister  plenipotentiary,  to  the  compensation  hereinbefore  pro- 
vided, they  shall  respectively  be  appointed  by  the  President  of 
the  United  States,  by  and  with  the  advice  and  consent  of  the 
Senate ;  but,  in  the  recess  of  the  Senate,  the  President  is  hereby 
authorized  to  make  such  appointments,  which  shall  be  submitted 
to  the  Senate  at  the  next  session  thereafter  for  their  advice  and 
consent ;  and  no  compensation  shall  be  allowed  to  any  charg^ 
des  affaires,  or  any  of  the  secretaries  hereinbefore  described, 
who  shall  not  be  appointed  as  aforesaid :  Provided,  That  nothing 
herein  contained  shall  be  construed  to  authorize  any  appoint- 
ment of  a  secretary  to  any  charg^  des  affaires."  (Act  of  May 
1,  1810,  ii  Stat,  at  Large,  p.  608.) 

Nothing  material  of  pertinent  general  legislation  occurs  fur- 
ther until  the  twenty-seventh  Congress,  when  the  following  law 
was  enacted : 

"  The  President  of  the  United  States  shall  not  allow  to  any 
minister  resident  a  greater  sum  than  at  the  rate  of  six  thousand 
dollars  per  annum,  as  a  compensation  for  all  his  personal 
services  and  expenses,"  with  "an  outfit  which  shall  in  no  case 
exceed  one  year's  full  salary  of  such  minister  resident."  (Act 
of  August  6,  1882,  s.  9,  v  Stat,  at  Large,  p.  525.) 

Here  is  a  maximum  limitation  by  statute  of  the  compensation 
of  a  minister  resident ;  but  neither  this  nor  any  other  statute 
enacts  that  there  shall  be  a  public  officer  denominated  "  minister 
resident." 

At  a  very  recent  day.  Congress, — justly  appreciating  the 
inconvenience  of  having  a  permanent  grade  of  duly  appointed 
ministers  directly  and  fully  representing  the  country,  and  yet 
bearing  the  name  of  charg^  d'affaires,  and  so  subject  to  be  con- 
founded with  consuls,  or  other  persons  wholly  unofficial,  upon 
whom  the  temporary  charge  of  the  archives  of  the  legation 
might  fall  by  reason  of  the  death,  disability,  or  absence  of  the 
minister, — ^indicated,  by  the   language  of  appropriation,   the 
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thought  or  recommendation  of  having  the  commission  of  minister 
conferred  in  all  cases  of  the  act,  instead  of  that  of  charg^ 
d'affaires,  but  still  retaining  for  such  ministers  resident  the 
salary  of  the  last-named  grade.  (Act  of  March  3,  1853,  Ses- 
sion Acts  1852-3,  p.  203.)  But  neither  did  this  act  create,  or 
profess  to  create,  the  office  of  minister  resident. 

It  has  been  the  course  of  legislation  for  many  years  to 
specify,  in  the  annual  act  making  appropriations  for  the  civil 
and  diplomatic  service  of  the  Government,  the  several  foreign 
missions  for  which  appropriation  is  made ;  and  this  legislative 
practice  may  have  led  to  erroneous  impressions  as  to  the  con- 
stitutional relations  in  this  respect  of  the  Executive  and  of 
Congress. 

These  legislative  provisions  do  not  in  terms  profess  to  be  the 
creation  of  the  officers  of  minister  to  Great  Britain,  to  France, 
and  to  other  countries ;  but  only  the  supply  of  money  with 
which  to  pay  their  outfits,  salaries,  and  contingencies.  I  will 
show  by  the  legislative  history  of  the  matter,  that  it  does  not  in 
the  remotest  degree  raise  any  implication  of  these  forms  of 
appropriation  being  intended,  or  in  fact  operating,  as  the  crea- 
tion of  offices,  or  as  either  giving  power  to,  or  taking  it  away 
from,  the  President  and  Senate. 

Of  this  form  of  appropriation,  the  earliest  example  which 
occurs  is  in  the  fifteenth  Congress,  the  last  of  the  administra- 
tion of  Mr.  Madison. 

It  stands  in  the  act  '^  making  appropriation  for  the  support 
of  Government,"  in  these  words: 

"  For  salaries  of  the  ministers  of  the  United  States  to  Lon- 
don, Paris,  St.  Petersburg,  Rio  Janeiro,  Stockholm,  Madrid, 
and  the  Hague,  and  their  several  secretaries  of  legation, 
seventy-seven  thousand  dollars. 

"For  outfits  of  ministers  of  the  United  States  to  London  and 
St.  Petersburgh,  eighteen  thousand  dollars. 

'^  For  the  contingent  expenses  of  the  missions  aforesaid,  ten 
thousand  dollars. 

"  For  the  contingent  expenses  of  the  intercourse  between  the 
United  States  and  foreign  nations,  eighty  thousand  dollars/' 
(Act  of  April  9,  1818,  iii  Stat,  at  Large,  p.  422.) 
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I  quote  the  provision  of  the  next  year,  to  show  the  whole 
extent  of  the  innovation,  because  it  contains  a  clause,  Avhich 
then  first  appears,  to  legalize  infit9^  as  follows : 

"  For  salaries  to  the  ministers  of  the  United  States  to  Lon- 
don, Paris,  St.  Petersburg,  Rio  Janeiro,  and  Madrid,  with  the 
salaries  of  their  respective  secretaries  of  legation,  and  the 
salaries  of  a  charg^  d'aifaires  at  the  Hague  and  at  Stockholm, 
and  for  the  uaual  allowance  of  three  months'  salary  payable  to 
the  minister  at  Stockholm,  payable  on  his  return  home,  sixty- 
six  thousand  two  hundred  ani  fifty  dollars. 

"  For  outfit  for  a  minister  plenipotentiary  at  Rio  Janeiro  and 
Madrid,  and  also  for  the  charges  des  affaires  at  London,  the 
Hague,  and  Stockholm,  thirty-one  thousand  five  hundred 
dollars. 

"  For  the  contingent  expenses  of  the  missions  aforesaid,  ten 
thousand  dollars. 

"  For  the  contingent  expenses  of  the  intercourse  between  the 
United  States  and  foreign  nations,  thirty  thousand  dollars.*' 
(Act  of  March  3,  1819,  iii  Stat,  at  Large,  p.  601.) 

Now,  that  all  this,  and  what  has  followed  of  the  same  form 
in  subsequent  years,  is  specification  of  expenditure  and  appro- 
priation merely,  and  not  creation  of  offices,  is  demonstrable  by 
inspection  of  the  previous  action  of  the  Government. 

We  have  observed  that  President  Washington  made  appoint- 
ments of  foreign  ministers  without  reference  to  designations  of 
name  in  acts  of  Congress,  and  that  the  expenses  of  foreign 
intercourse  were  in  his  time  provided  for  by  acts  for  that  special 
purpose,  but  in  general  terms. 

Exceptions  to  the  practice  of  appropriations  of  this  class,  in 
special  acts,  begin  to  appear  in  the  time  of  Mr.  John  Adams. 

The  act  making  appropriations  for  the  support  of  Govern- 
ment passed  March  8,  1797,  supplies  a  deficiency  in  the  pre- 
vious special  appropriation  for  the  year,  made  by  the  act  "  pro- 
viding the  means  of  intercourse  between  the  United  States  and 
foreign  nations,"     (i  Stat,  at  Large,  p.  500.) 

An  act  of  July  10,  1797,  making  additional  appropriations 
for  the  support  of  Government,  contains  an  item  "  for  defraying 
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the  expenses  of  foreign  intercourse  beyond  the  appropriations 
heretofore  authorized  by  law."     (i  Stat,  at  Large,  p.  535.) 

The  ensuing  year  appropriations  under  this  head  were  made 
by  a  special  act  hereinbefore  cited  in  another  relation,  "pro- 
viding the  means  of  intercourse  between  the  United  States  and 
foreign  nations."  (Act  of  March  19,  1798,  i  Stat,  at  Large, 
p.  541.) 

The  year  afterwards,  an  additional  appropriation  is  made  for 
the  expenses  of  intercourse  with  foreign  nations,  in  a  general 
appropriation  act  (Act  of  March  2,  1799,  i  Stat,  at  Large, 
p.  723.) 

A  similar  provision  is  found  in  the  acts  making  general  ap- 
propriations for  both  sessions  of  the  next  Congress.  (Act  of 
May  7,  1800,  ii  Stat,  at  Large,  p.  66,  and  of  March  3,  1801, 
ii  Stat,  at  Large,  p.  120.) 

These  acts  bring  us  to  the  close  of  the  administration  of  Mr. 
Adams;  and  it  is  to  be  remembered  that,  during  his  presi- 
dency, we  had  not  only  the  ordinary  missions,  of  which  no 
specific  mention  comes  up  in  any  of  the  acts,  but  also  two  very 
important  special  missions,  in  like  manner  unmentioncd  in  any 
act,  namely,  the  appointment  of  John  Marshall,  Elbridge  Gerry, 
and  Charles  C.  Pinckney,  as  ministers  extraordinary  to  France, 
in  1797 ;  and  that  in  1799,  of  a  similar  special  mission  to  the 
same  country,  composed  of  Oliver  Ellsworth,  T^lliam  V.  Mur- 
ray, and  William  R.  Davie. 

We  come  now  to  the  administration  of  Mr.  Jefferson,  through- 
out which  the  ordinary  course  of  legislation  in  this  matter  is 
uniform,  namely,  the  insertion  in  the  annual  appropriation  act 
"for  the  support  of  the  government,"  of  an  item  appropriating 
so  much  "for  the  expenses  of  intercourse  with  foreign  na- 
tions." Just  those  words,  and  nothing  more,  disposed  of  the 
whole  question  during  the  time  of  Mr.  Jefferson.  (See  act  of 
May  1,  1802,  ii  Stat,  at  Large,  p.  188 ;  act  of  March  2,  1803, 
ibid.,  p.  214;  act  of  March  14,  1804,  ibid.,  p.  269;  act  of 
March  1,  1806,  ibid.,  p.  821 ;  act  of  April  18,  1806,  ibid.,  p. 
888;  act  of  March  8,  1807,  ibid.,  p.  436 ;  act  of  February  10, 
1808,  ibid,,  p.  466 ;  act  of  February  17,  1809,  ibid.,  p.  624.) 

We  then  reach  the  administration  of  Mr.  Madison.    At  first, 
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the  practice  of  the  previous  administration  in  this  respect  was 
continued ;  for  in  the  three  sessions  of  the  eleventh  Congress, 
and  in  both  sessions  of  the  twelfth  Congress,  the  same  form 
recurs,  of  appropriations  in  the  general  appropriation  act  for 
the  support  of  government,  of  so  much  "  for  expenses  of  inter- 
course with  foreign  nations/*  (See  act  of  February  26,  1810, 
ii  Stat,  at  Large,  p.  562;  act  of  February  20,  1811,  ibid.,  p. 
647 ;  act  of  February  26, 1812,  ibid.,  p.  690 ;  act  of  March  8, 

1813,  ibid.,  p.  829.) 

In  the  next  Congress  a  slight  change  appears.  Instead  of 
the  previous  most  general  expression, — "  for  expenses  of  inter- 
course with  foreign  nations," — the  words  are:  "  for  the  salaries, 
allowances,  and  contingent  expenses  of  ministers  to  foreign 
nations  and  of  secretaries  of  legation."     (Act  of  March  24, 

1814,  iii  Stat,  at  Large,  p.  111.)  The  same  words  appear  in 
the  act  of  the  next  year,  (act  of  February  16,  1815,  ibid.,  p. 
211) ;  and  the  next,  (act  of  April  16,  1816,  ibid.,  p.  283) ;  and 
the  next,  (act  of  March  3,  1817,  ibid.,  p.  858) ;  and  then  we 
come  to  the  act  above  cited,  which  begins  the  series  of  acts  in 
which  the  several  existing  or  anticipated  missions  are  introduced 
by  name. 

It  is  impossible  to  believe  or  imagine  that  these  four  Presi- 
dents, Washington,  John  Adams,  Jefferson,  and  Madison,  and 
the  men  who  participated  with  them  in  the  conduct  of  public 
affairs,  emphatically  the  founders  of  this  Government,  did  not 
understand  this  thing,  or,  understanding  it,  failed  to  legislate 
therein  in  conformity  with  the  Constitution.  None  of  the  states- 
men of  that  whole  generation  looked  to  an  act  of  Congress  for 
the  creation  of  the  office  of  "public  minister."  Nor  is  any- 
thing to  the  contrary  inferable  from  assumed  differences  in  con- 
stitutional theory  on  the  part  of  these  several  Presidents.  For 
Mr.  Jefferson  was  the  Secretary  of  State  under  whom  occurred 
the  leading  cases  of  the  administration  of  President  Washing- 
ton ;  and  it  is  in  the  administration  of  President  Jefferson,  with 
^Mr.  Madison  as  Secretary  of  State,  that  the  very  general  form 
of  the  appropriation  most  emphatically  negatives  the  supposi- 
tion of  the  office  of  "public  minister"  being  the  legislative 
creation  of  Congress, 
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Nevertheless,  in  the  administrations  of  Presidents  Jefferson 
and  Madison,  ordinary  ministers  continued  to  be  appointed 
and  changed,  as  in  the  previous  administrations  of  Presidents 
Washington  and  John  Adams;  and  equally  signal  instances 
of  important  special  appointments  occur,  as,  for  example,  in 
the  case  of  the  commissioners  who  negotiated  at  Ghent. 

Meanwhile,  special  provision  had  been  made  for  several  cases 
of  diplomatic  intercourse,  which  afford  apt  illustration  of  the 
policy  and  theory  of  the  Government, 

In  the  time  of  Mr.  Jefferson,  there  were  two  very  signiiBcant 
acts  of  this  character:  one,  that  of  April  3,  1802,  making 
appropriation  for  defraying  the  expenses  of  a  particular  nego- 
tiation, '*  when  the  President  of  the  United  States  shall  deem 
it  expedient  to  commence  such  negotiations,"  (ii  Stat,  at  Large, 
p.  139) ;  and  that  of  February  26, 1803,  which  appropriates  the 
sum  of  two  million  dollars,  "  for  the  gurpose  of  defraying  any* 
extraordinary  expense  in  the  intercourse  between  the  United 
States  and  foreign  nations,"  (ii  Stat,  at  Large,  p.  202) ;  and 
which  last  provision  related  to  the  important  negotiations  of 
that  day  with  France. 

Next  in  order  of  date  and  legislative  interest  is  the  act  of 
May  4,  1828,  ^'making  appropriations  for  carrying  into  effect 
the  appointment  of  a  mission  to  the  Congress  of  Panama." 
This  act  provides  for  the  outiSts  and  salaries  of  two  envoys 
extraordinary  and  ministers  plenipotentiary,  and  of  a  secretary 
for  the  mission  to  the  proposed  congress,  (iv  Stat,  at  Large,  p. 
158.)  Considering  that  the  President  has  by  the  Constitution 
power  to  appoint  diplomatic  ministers,  and  that  the  general 
tenor  of  legislation  is  in  that  sense,  we  may  reasonably  regard 
the  language  of  the  act  establishing  this  mission  as  the  supply 
of  means  only,  or  at  most  as  recommendatory ;  and  such,  we 
shall  presently  see,  was  the  view  entertained  of  it  by  President 
John  Q.  Adams,  by  the  Senate,  and  by  Congress. 

Corresponding  to  this  idea  is  the  language  of  one  of  the 
sections  of  the  important  act  passed  at  the  close  of  the  twenty- 
fifth  Congress,  in  apprehension  of  imminent  hostilities  with 
Great  Britain,  which  section  makes  appropriation  "  for  outfit 
and  salary  of  a  special  minister  to  Great  Britain,  provided  the 
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President  of  the  United  States  shall  deem  it  expedient  to  appoint 
the  same.*'  (Act  of  March  3,  1839,  s.  6,  v  Stat,  at  Large,  p. 
336. 

Not  long  afterwards,  in  the  twenty-seventh  Congress,  an  act 
placed  money  at  the  disposal  of  the  President,  to  enable  him  to 
establish  the  future  commercial  relations  between  the  United 
States  and  the  Chinese  empire  on  terms  of  national  equal 
reciprocity;  providing  only  "that  the  annual  compensation  to 
any  one  person  employed  under  this  act  shall  not  exceed  the 
sum  of  nine  thousand  dollars  exclusive  of  outfit ;"  and  "  that 
no  agent  shall  be  sent  by  virtue  of  this  act  unless  he  shall  have 
been  appointed  by  and  with  the  advice  and  consent  of  the 
Senate."     (Act  of  March  3,  1843,  v  Stat,  at  Large,  p.  624.) 

Under  this  act,  the  President  appointed  a  person  as  nego- 
tiator, with  commissions  as  commissioner  and  as  minister  pleni- 
potentiary, and  another  ^as  secretary  of  legation ;  since  which 
time  annual  appropriation  has  been  made  for  the  compensation 
of  a  diplomatic  commissioner,  and  a  secretary  interpreter. 

In  recent  acts,  there  is  appropriation  for  the  salary  of  a 
commissioner,  who  has  diplomatic  functions,  to  reside  at  the 
Sandwich  Islands ;  but  there  is  no  act  creating  that  office. 

There  is  a  long  series  of  special  acts  appertaining  to  our 
relations  with  the  various  Mohammedan  states  of  the  Mediter- 
ranean and  of  the  Indian  seas,  and  to  some  of  the  minor  states 
of  Asia.  Some  of  these  will  pass  under  review  in  treating  of 
the  appropriations  for  consuls,  through  whom  for  many  years 
our  permanent  relations  with  the  Barbary  and  other  Moham- 
medan states  have  been  maintained,  although  treaties  were 
negotiated  with  them  by  special  commissioners.  None  of  these 
acts  vary  the  conclusions  of  legal  doctrine  derived  from  other 
acts  of  Congress. 

In  the  management,  however,  of  the  public  business  regarding 
the  class  of  states  out  of  Christendom,  we  find  a  body  of  very 
strong  facts  in  illustration  of  the  power  of  the  Executive  to 
negotiate. 

President  Washington  granted  to  David  Humphreys,  on  the 
2d  of  March,  1793,  without  the  previous  concurrence  of  the 
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Senate,  a  commission  as  commissioner  plenipotentiary  to  treat 
with  Algiers. 

Passing  over  intermediate  incidents  of  the  same  nature,  we 
come  to  the  case  of  Charles  Rhind,  David  Offley,  and  Com. 
James  Biddle,  who,  on  the  12th  of  September,  1829,  were  com- 
missioned by  President  Jackson  as  joint  and  several  "  commis- 
sioners of  the  United  States"  to  negotiate,  and  did  negotiate, 
the  existing  treaty  between  the  United  States  and  Turkey. 

The  same  President,  on  the  26th  of  January,  1832,  appointed 
Edmund  Roberts  as  '^commissioner  of  the  United  States"  to 
negotiate  treaties  with  the  governments  of  Cochin  China  and 
Siam ;  the  result  of  which  was  the  existing  conventions  with 
Muscat  and  Siam. 

On  the  16th  of  August,  1849,  Joseph  Balestier  received  from 
President  Taylor  the  appointment  of  "special  agent  of  the 
United  States"  to  Cochin  China  and  other  parts  of  south-eastern 
Asia ;  out  of  which  commission  came  our  treaty  with  Borneo. 

In  conclusion  of  these  precedents,  we  have  the  late  case  of 
the  appointment  of  Com.  Matthew  C.  Perry,  under  commission 
from  President  Fillmore  of  the  13th  of  November,  1852,  to 
negotiate  with  Japan. 

We  have  modern  examples,  indeed,  of  commissions  of  the 
same  nature  for  negotiations  with  some  of  the  nations  of 
Christendom,  among  which  the  following  may  be  noted : 

On  the  3d  of  May,  1838,  Nathaniel  Niles  was  commissioned 
by  President  Van  Buren  as  *' special  agent  of  the  United 
States"  to  the  kingdom  of  Sardinia,  and  as  such  negotiated  our 
treaty  with  Sardinia.  • 

On  the  28th  of  March,  1846,  A.  Dudley  Mann  was  appointed 
by  President  Polk  "special  agent  of  the  United  States"  to 
treat  with  sundry  states  of  Germany,  and  as  such  agent  he 
negotiated  the  treaty  with  Hanover. 

Now,  in  the  case  of  neither  of  these  appointments,  covering 
as  they  did  important  negotiations  in  Europe  as  well  as  in  Asia, 
was  there  any  authorizing  act  of  Congress,  any  preparatory 
specific  appropriation,  nor  even  a  commission  by  and  with  the 
advice  and  consent  of  the  Senate.  In  each  instance,  the  suc- 
cessive Presidents  acted,  as  did  the  earlier  Presidents  in  con- 
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aimili  casUy  in  virtue  of  their  constitutional  power  "  to  make 
treaties,"  that  is,  to  negotiate  and  prepare  them  for  the  con- 
sideration of  the  Senate,  just  as  in  virtue  of  direct  authority 
of  the  Constitution,  and  without  the  aid  of  any  mere  enabling 
statute,  he  has  power  to  grant  pardons  for  offences  against  the 
United  States. 

A  flood  of  light  is  thrown  on  this  whole  subject  by  the  pro« 
ceedings  and  discussion  in  the  Senate,  and  the  subsequent 
action  of  both  Houses,  on  occasion  of  the  nomination  of  the 
ministers  to  the  Congress  of  Panama.  (See  Senate  Exec. 
Journ.  vol.  iii,  pp.  457,  474,  516,  618.) 

President  John  Q.  Adams,  in  communicating  these  nomi- 
nations to  the  Senate,  said  by  message,  that,  although  he 
deemed  the  having  the  United  States  represented  at  that  Con- 
gress was  a  measure  within  the  constitutional  competency  of  the 
Executive,  yet  he  had  not  thought  proper  to  take  any  step  in 
it,  before  ascertaining  that  his  opinion  of  its  expediency  would 
concur  with  that  of  both  branches  of  the  legislature,  first  by 
the  decision  of  the  Senate  upon  the  nominations  to  be  laid 
before  them,  and  secondly,  by  the  sanction  of  both  Houses  to 
the  appropriations,  without  which  it  could  not  be  carried  into 
due  effect. 

Upon  these  nominations  there  ensued  much  debate  in  exe- 
cutive session  of  the  Senate,  terminating  in  the  confirmation  of 
the  nominations,  and  the  virtual  sanction  of  the  President's 
opinion  and  recommendation. 

The  views  of  the  minority  appear  in  the  report  of  the  Com- 
mittee on  Foreign  Relations,  which  concluded  with  the  follow- 
ing resolution: — ^'Resolved,  That  it  is  not  expedient  at  this 
time  for  the  United  States  to  send  any  ministers  to  the  Con- 
gress of  American  Nations  assembled  at  Panama ;"  which  reso- 
lution was  rejected  by  a  vote  of  19  to  24; — and  in  a  series  of 
resolutions  offered  by  Mr.  Van  Buren,  and  also  rejected  by 
the  same  vote,  but  one  of  which,  in  the  following  words,  is 
pertinent  to  the  present  question : 

"  Resolved,  That  the  Constitution  of  the  United  States,  in 
authorizing  the  President  of  the  United  States  to  nominate, 
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and,  by  and  with  the  advice  and  consent  of  the  Senate,  appoint 
*•  ambassadors  (and)  other  public  ministers,'  authorizes  the  nomi- 
nation and  appointment  to  ofiSces  of  a  diplomatic  character 
only,  existing  by  virtue  of  international  laws,  and  does  not 
authorize  the  nomination  and  appointipent,  under  the  name  of 
*  ministers,'  of  representatives  to  an  assembly  of  nations,  like 
the  proposed  Congress  of  Panama,  who,  from  the  nature  of  their 
appointment,  must  be  mere  deputies,  unknown  to  the  law  of 
nations,  and  without  diplomatic  character  or  privilege." 

Now,  without  going  out  of  our  way  to  discuss  the  expediency 
of  the  mission  to  the  Congress  of  Panama,  or  the  question 
whether  the  Federal  Government  could  constitutionally,  even 
with  full  consent  and  concurrence  of  the  Congress  of  the  United 
States,  of  the  President,  and  of  the  Senate,  be  represented  in 
such  a  Congress,  it  is  only  material  here  to  remark,  that  the 
whole  argument  on  both  sides  concedes  that,  if  the  members  of 
the  Congress  could  be  rightfully  considered  as  '^  public  minis- 
ters" with  diplomatic  functions  and  rights,  under  the  law  of 
nations,  then  the  appointment  of  them  would  fall  within  the 
proper  constitutional  functions  of  the  President  and  the  Senate. 
The  Constitution,  Mr.  Van  Buren  admits,  authorizes  the  nomi- 
nation and  appointment  to  offices  of  a  diplomatic  character, 
existing  hy  virtue  of  international  lawSj  that  is,  not  depending 
for  existence  on  acts  of  Congress. 

Unless  we  took  note  of  these  proceedings,  and  of  their  time 
and  character,  the  act  of  Congress  making  appropriation  for 
the  mission  might  seem  to  constitute  a  source  of  authority  to 
the  President  in  the  premises.  But  the  contrary  is  the  fact. 
The  resolution  of  the  Senate  advising  and  consenting  to  the 
appointment  of  Richard  C.  Anderson  and  John  Sergeant  as 
ministers  to  the  Congress  of  Panama,  and  of  William  B.  Ro- 
chester as  secretary  of  the  mission,  was  adopted  in  that  body 
on  the  14th  of  March,  1826.  Thereupon  the  offices  were  filled, 
and  the  officers  existed,  as  being,  in  the  judgment  of  a  majority 
of  the  Senate,  '^public  ministers"  by  the  law  of  nations,  and 
if  so,  then,  in  the  judgment  of  all,  ministers  of  the  United 
States  by  the  Constitution.  No  legislative  act  of  Congress  had 
created  the  offices,  or  defined  the  rank  and  functions  of  the 
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oflBcers.  But  thereafter,  by  act  of  May  4th,  1826,  Congress 
made  appropriation  for  the  outfit  and  salary  of  the  ministers 
and  salary  of  the  secretary,  and  contingencies  of  the  mission ; 
and  thus  accepted  and  recognised  the  officers,  already  in  exist- 
ence, as  lawfully  existing  and  duly  appointed  officers  of  the 
United  States. 

And  that  whatever  doubts  Mr.  Van  Buren  had  on  the  subject 
were,  as  the  tenor  of  his  resolution  implies,  not  doubts  as  to  the 
power  of  the  Executive  to  appoint  envoys  extraordinary  for  a 
new  mission,  and  a  secretary  of  legation,  without  any  previous 
enabling  act  of  Congress,  but  whether  the  mission  to  Panama 
was,  in  fact  as  well  as  name,  a  diplomatic  mission  within  the 
scope  of  the  powers  of  the  United  States  as  a  government, — is 
proved  by  his  own  subsequent  action ;  for  the  commission  ap- 
pointing James  Biddle,  Charles  Rhind,  and  David  Offley,  joint 
and  several  plenipotentiary  commissioners  to  the  Ottoman  Porte, 
was  under  the  direction  of  Mr.  Van  Buren  as  Secretary  of  State; 
and  that  commission  being  issued,  not  only  without  special  appro- 
priation or  other  authorizing  legislative  act,  express  or  implied, 
but  without  concurrence  of  the  Senate. 

On  this  full  retrospect  of  the  entire  legislation  and  executive 
practice  of  the  Government,  it  is  thus  seen  that  there  is  no  law, 
which  prescribes  the  power,  the  name,  the  rank,  the  number, 
the  time,  or  the  place  of  our  public  ministers ;  that  when  acts 
of  Congress  mention  either  of  those  incidents,  it  is  only  to  make 
appropriations,  or  at  most  to  offer  suggestive  recommendations. 

Of  course,  it  became  the  established  rule  for  the  President, 
by  and  with  the  advice  and  consent  of  the  Senate,  and  accord- 
ing to  his  and  their  judgment,  to  appoint  such  ministers,  with 
such  powers,  at  such  times,  to  such  places,  as  the  public  interest 
might  seem  to  demand,  with  no  limitation  save  in  the  fact  of 
there  being  a  defined  salary  for  four  only  of  the  denominations 
of  public  ministers ; — and  then,  either  before  or  after  the  ap- 
pointment, presenting  estimates  for  the  requisite  expenditure. 
At  first,  as  we  have  perceived,  appropriation  was  made  in  a  gross 
sum  to  cover  all  the  expenses  of  foreign  intercourse,  including 
salaries  of  ministers.  Afterwards,  and  since  it  grew  to  be  cus- 
tomary to  make  appropriations  more  specific,  the  practice  has 
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been  to  make  estimates  and  to  pass  appropriations  for  the  aggre- 
gate salaries  and  outiSts,  first  of  unenumerated  and  then  of 
enumerated  ministers,  secretaries  of  legation,  and  charges 
d'affaires,  Trith  specific  items  of  appropriations  for  contingent 
expenses  of  missions  abroad  and  of  foreign  intercourse. 

As  the  President  appointed  negotiating  agents  of  himself, 
and  ministers  proper  with  consultation  of  the  Senate  alone,  so 
he  reduced  or  discontinued  a  mission  in  his  discretion  ;  and  his 
power  to  make  this  change  is  impliedly  recognised  by  the  ex- 
press terms  of  act  of  Congress.  (Act  of  May  18,  1842,  No. 
195,  V  Stat,  at  Large,  p.  486.) 

The  President's  power  of  appointment  is  practically  limited,  ' 
to  a  certain  degree,  by  the  necessity  of  obtaining  appropria- 
tions from  Congress  to  defray  the  expenses  of  a  mission ;  but 
this  limitation  is  in  effect  Temoved  by  the  appropriation  of  a 
sum  of  money  for  the  contingent  expenses  of  foreign  inter- 
course, on  which  the  President  may  draw  for  an  appointment 
publicly  made,  or  even  for  a  secret  appointment,  under  the 
power  of  the  President  to  file  a  certificate  of  any  sum  expended 
without  explanation  of  the  object  of  expenditure.  Besides 
which,  an  officer  may  lawfully  be,  and  occasionally  is  appointed, 
either  a  statute  officer  or  other,  without  any  existing  provision 
for  his  compensation :  which,  if  he  be  lawfully  appointed,  cre- 
ates a  valid  debt  against  the  Government.  — 

In  regard  to  the  possible  varieties  of  diplomatic  agents,  we  '^ 
have  in  the  Constitution  '^  ambassadors"  and  '^  public  ministers," 
which  includes  all  the  contents  of  the  class.  That  construction 
of  the  phrase,  in  the  clause  of  the  Constitution  defining  the 
power  of  appointments,  is  confirmed  by  the  use  of  the  same 
^ords  in  a  subsequent  clause,  which  empowers  the  President  to 
"receive  ambassadors  and  other  public  ministers,"  meaning  of 
course  all  possible  diplomatic  agents  which  any  foreign  power 
may  accredit  to  the  United  States;  as  also  where  the  same 
expressions  are  employed  in  the  clause  defining  the  jurisdiction 
of  the  courts  of  the  United  States. 

In  the  acts  of  Congress,  we  have  mention  of  ministers  pleni- 
potentiary, envoys  extraordinary,  special  ministers,  commis- 
sioners, ministers  resident,  charges  d'affaires,  secretaries  of  a 
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plenipotentiary,  and  secretaries  of  embassy  and  legation ;  and 
also  ^'agents/'  so  called,  who  were  in  fact  ministers  with  special 
powers.  But  these  statute  designations  are  not  exclusive.  At 
a  time  when  neither  minister  resident  nor  con^missioner  pleni- 
potentiary had  ever  been  mentioned  in  the  statutes,  the  Presi- 
dent, with  concurrence  of  the  Senate,  appointed  such  officers ; 
and  the  appointments  were  constitutional  and  valid,  notwith- 
standing that  certain  other  diplomatic  officers,  and  those  only, 
were  mentioned  in  acts  of  Congress. 

In  respect  to  their  functions  as  related  to  {heir  titles,  the 
diplomatic  agents  of  the  United  States  spoken  of  in  the  acts  of 
Congress  are  not  reducible  to  any  uniform  rule  of  designation 
and  consequent  rank.  In  the  different  statutes,  we  have  charges 
d'affaires  of  permanent  station ;  officers  of  each  name  with  all 
the  powers  usually  accorded  to  a  minister  plenipotentiary; 
commissioners  accredited  to  a  court,  as  in  the  case  of  the 
minister  to  the  Sandwich  Islands,  and  envoys  not  accredited  to 
any  court,  as  in  the  case  of  the  ministers  to  the  Congress  at 
Panama. 

This  Government  has  never  made  the  appointment  of  "  am- 
bassador;*' but  the  Constitution  expressly  authorizes  it  to  be 
done ;  and  the  act  of  Congress,  which  provides  for  a  secretary 
of  legation  or  '^  embassy,"  evidently  points  to  the  same  fact. 
We  are  not  to  assume  that  the  omission  to  make  this  appoint- 
ment has  arisen  from  any  doubt  of  the  adaptation  of  the  rank 
of  "  ambassador"  to  our  institutions.  If,  by  usage  in  Europe, 
the  ambassador  enjoys  higher  privileges  because  of  his  pretended 
or  putative  direct  relation  to  the  sovereign,  we  may  with  right 
demand  the  concession  of  those  privileges  for  the  representative 
of  the  popular  sovereignty  of  a  republic  not  less  than  of  tho 
regal  or  imperial  sovereignty  of  a  monarchy.  The  United 
States  are  not  bound  by  agreements  in  this  respect,  which  this 
or  that  occasional  combination  of  European  governments  may 
choose  to  make.  We  acquiesce  in  what  is  a  matter  of  no 
account,  the  classification  of  ministers  arranged  at  the  con- 
gresses of  Vienna  and  Aix-Ia-Chapelle,  which  puts  ambassadors, 
legates,  and  nuncios,  in  the  first  rank ;  envoys  extraordinary 
and  internuncios  in  the  second ;  ministers  resident  in  the  thii-d ; 
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and  charges  d'affaires  at  the  bottom  of  the  scale^  (Martens, 
Guide  Diplomatique,  torn,  i,  p.  1,  ch.  8) :  but,  in  doing  this,  we 
relinquish  no  rights.  Regulations  which  we  did  not  participate 
in,  we  accept  or  not  as  we  please.  Of  course,  we  can  by  no 
means  admit  that  ambassadors,  and  they  only,  have  a  repre- 
sentative character.  Whatever  in  Europe  may  be  the  arbi- 
trarily assumed  relation  of  any  foreign  minister  to  the  sovereign 
of  his  country,  all  ministers,  duly  appointed  and  commissioned 
by  the  constitutional  authorities,  are  alike  the  direct  ^^  repre- 
sentatives," as  they  are  aptly  termed  in  the  statute  before  me, 
of  the  United  States. 

The  republic  of  the  United  Provinces  has  had  its  ambassadors 
in  the  courts  and  congresses  of  Europe ;  so  may  they  be  had  by 
the  republic  of  the  United  States. 

In  truth,  neither  the  power  nor  the  functions  of  a  public 
minister  with  us  have  the  least  regard  to  his  title.  That,  and 
the  salary,  are  questions  of  dignity  only.  None  of  ov  ministers 
have,  in  strictness,  full  powers,  because  they  are  confined  by 
their  instructions,  and  still  more  by  the  limited  powers  of  the 
Federal  Government,  from  which  ensues  the  necessity  of  limited 
powers  to  each  one  of  its  functionaries.  Within  the  range  of 
constitutional  authority,  they  have  such  powers  as  the  President 
sees  fit  to  grant,  and  no  more.  On  the  other  hand,  whatever 
their  title  of  dignity,  and  whatever  the  salary  allowed  to  support 
that  more  or  less  of  dignity,  they  are,  each  and  all,  in  virtue  of 
their  commissions  under  the  great  seal  of  the  United  States,  the 
unquestionable  representatives  pro  tanto  of  the  sovereignty  of 
the  United  States.  — 

To  complete  the  statement  of  existing  facts  and  legislation 
as  preliminary  to  the  consideration  of  the  new  provisions  of 
law  presented  to  me  for  construction,  there  is  one  remaining 
topic  to  be  discussed,  and  that  is,  the  relation  of  diplomatic 
appointments  to  the  Senate. 

That  a  diplomatic  or  any  other  commission,  lawfully  granted 
by  the  President  alone  in  recess  of  the  Senate,  is  just  as  valid 
as  if  granted  on  the  approval  of  the  Senate,  provided  it  be  the 
case  of  a  vacancy  existing  in  the  recess,  no  man  doubts.  I 
myself  held  such  a  commission,  which  was  not  only  subject  to 
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the  question  formerly  entertained,  but  now  obsolete,  of  whether 
a  vacancy  can  exist  only  as  the  consequence  of  an  ofiSce  once 
filled,  but  to  the  special  question  raised  by  the  statute,  which 
provided  that  the  commission  should  not  be  held  by  any  person 
unless  appointed  by  and  with  the  advice  and  consent  of  the 
Senate. 

It  was  properly  decided  in  this  case,  by  the  subsequent  vote 
of  the  Senate  confirming  the  appointment,  and  the  acts  per- 
formed in  virtue  of  it,  that  the  proviso  was  nugatory,  because 
in  derogation  of  the  Constitution.  But  a  larger  inquiry  is 
involved  in  such  a  case.  Does  the  vacancy  clause  of  the  Con- 
stitution apply  to  diplomatic  ministers  ? 

It  is  the  undeniable  fact  that  "  public  ministers,"  as  a  dasSj 
are  created  by  the  Constitution  and  the  law  of  nations,  not  by 
act  of  Congress.  No  act  of  Congress  created  the  offices  of 
minister  to  Great  Britain,  France,  Spain,  Portugal,  the  United 
Provinces,  and  other  countries,  to  which  ministers  were  sent  by 
President  Washington.  They  were  not  even  mentioned  in  acts 
of  appropriation.  And  thoughtful  men  have  held  that  wherever 
no  "ambassador**  or  other  "public  minister"  exists  at  the  mo- 
ment, and  the  exigency  for  one  springs  up,  there  is  a  "  vacancy" 
in  the  true  spirit  of  the  Constitution. 

It  is  quite  apparent  that  imperative  emergencies  may  arise 
during  the  recess  of  the  Senate,  which  call  for  the  appointment 
of  a  diplomatic  agent  in  a  perfectly  new  case ;  as  if,  in  fla- 
granti  bello,  there  be  propositions  of  peace,  which  it  imports 
the  public  interest  in  the  highest  degree  to  entertain  and  to 
endeavor  to  bring  to  a  prompt  conclusion,  and  which  demand 
instant  action.  Cannot  the  President  in  such  case  appoint  a 
ministerial  negotiator  ? 

I  conceive  that  undoubtedly  he  may ;  and  that  the  only  ques- 
tions will  then  be,  first,  of  the  salary  of  such  minister,  and, 
secondly,  of  the  titular  designation  he  is  to  receive.  And  to 
this  eifect,  it  is  believed,  has  been  the  uniform  practice  of  the 
Government.  Which  is  confirmed  by  the  consideration  that, 
as  a  general  rule,  the  "  full  power,"  in  virtue  of  which  the 
agent  of  the  United  States  negotiates  and  signs  a  treaty,  which 
is  the  most  important  and  solemn  act  of  diplomatic  service,  is 
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conferred  specially  in  each  case,  and  may  be  given  to  a  special 
minister,  to  the  resident  minister,  to  the  minister  resident  at 
some  other  court,  to  a  justice  of  the  Supreme  Court,  to  one  of 
the  Heads  of  Department,  to  a  consul,  to  an  officer  of  the 
Navy,  to  a  simple  "  citizen  of  the  United  States,"  or  to  a  spe- 
cial agent,  so  called,  not  a  commissioned  officer  of  the  United 
States,  as  in  the  case  of  Mr.  Morris  and  of  others  selected  at 
the  mere  discretion  of  the  President.  (See,  for  example  of 
each,  treaty  with  Great  Britain  of  1794,  convention  with 
France  of  1800,  treaty  with  Sweden  of  1816,  treaty  with 
Spain  of  1819,  treaty  with  Greece,  treaty  with  the  Porte, 
treaty  with  Ecuador,  treaty  with  Sardinia,  treaty  with  Han- 
over.) 

We  have  seen  how  numerous*  are  the  cases  of  negotiating 
'^  commissioners"  appointed  in  the  recess  of  the  Senate.  Cases 
are  not  wanting  of  the  appointment,  during  the  recess,  of  diplo- 
matic officers  of  recognised  statute  denominations,  but  to  places 
where  previously  there  had  been  no  officer  of  the  particular  rank. 
Thus  it  was  in  the  case  of  Bailie  Peyton,  the  first  envoy  extra- 
ordinary and  minister  plenipotentiary  to  Chile,  appointed 
August  9th,  1845;  and  Fletcher  Webster,  appointed  April 
24th,  1843,  the  first  secretary  of  legation  to  China. 

As  to  provisional  charges  d'affaires,  the  cases  are  numerous 
of  their  appointment  by  the  President  during  the  recess,  or  by 
a  retiring  minister  with  the  President's  approbation.  There 
is  a  printed  list  of  numerous  appointments  of  this  description, 
occurring  between  the  years  1789  and  1827,  contained  in  a 
report  of  that  year  rendered  by  the  Secretary  of  State,  (Mr. 
Clay),  in  answer  to  a  resolution  of  the  House  of  Representatives, 
in  which  Mr.  Clay  says :  "  So  important  is  it  regarded  to  pre- 
serve without  interruption  the  diplomatic  intercourse  between 
nations  which  are  mutually  represented  by  ministers,  that,  upon 
the  death  of  a  minister,  the  secretary  of  legation  becomes,  by 
established  usage,  ipso  facto  charg^  d'affiaires  until  his  govern- 
ment is  advised,  and  provides  for  the  event."  And  he  adds, ' 
that  the  authority  for  such  appoTntments  is  believed  to  be  fur- 
nished by  the  Constitution  of  the  United  States  and  the  public 
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law  and  usage  of  nations.  (Executive  Documents,  2d  session 
19th  Congress,  No.  78.) 

It  would  have  been  impossible  for  me,  without  thus  reviewing 
the  past  diplomatic  legislation  and  action  of  the  Government, 
and  collecting  the  results  in  a  connected  view,  to  make  present 
clearly  to  my  own  mind  the  true  relation  of  the  new  laws  to 
those  which  have  gone  before  them.  I  come  now  to  the  act 
submitted  to  me  for  examination. 

This  act,  under  date  of  March  1,  1855,  contains  numerous 
provisions  regarding  the  diplomatic  and  consular  systems  of  the 
United  States,  many  of  them  of  mere  incidental  regulation, 
and  others  of  more  fundamental  legislation ;  and  the  first  per- 
tinent question,  which  arises  on  it,  is  of  its  general  effect  and 
operation  as  a  statute. 

The  commencing  section  of  the  act  provides  that  "  from  and 
after  the  30th  day  of  June  next,  the  President  of  the  United 
States  shall,  by  and  with  the  advice  and  consent  of  the  Senate, 
appoint  representatives  of  the  grade  of  envoys  extraordinary 
and  ministers  plenipotentiary,"  with  a  specified  annual  com- 
pensation for  each  respectively,  "  to  the  following  countries," 
namely.  Great  Britain,  France,  Spain,  Russia,  Austria,  Swit- 
zerland, Rome,  Two  Sicilies,  Sardinia,  Belgium,  Netherlands, 
Portugal,  Denmark,  Sweden,  Turkey,  China,  Brazil,  Peru,  Chile, 
Argentine  Republic,  New  Granada,  Bolivia,  Ecuador,  Vene- 
zuela, Guatemala,  Nicaragua,  and  the  Mexican  Republic. 

The  second  and  third  sections,  each  enacting  in  the  same  lan- 
guage,— that  is,  from  and  after  the  day  mentioned  the  Presi- 
dent shall,  by  and  with  the  advice  and  consent  of  the  Senate, 
appoint, — provides  for  "secretaries  of  legation"  to  each  of  the 
countries  previously  named,  except  China  and  Turkey,  for  one 
of  which  it  provides  an  "interpreter,"  and  for  the  other  a 
"dragoman;"  and  also  provides  for  a  commissioner  to  the 
Sandwich  Islands. 

The  tenor  of  these  three  sections  of  the  act  is  to  provide 
compensation  for  "  envoys  extraordinary  and  ministers  pleni- 
potentiary," not  only  to  plac^  where  we  now  have  such  a  min- 
ister, but  at  others  also,  where  the  present  officer  is  a  "  minis- 
ter resident,"  and  to  give  to  each  a  "  secretary  of  legation." 
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In  regard  to  the  form  of  compensation,  the  first  section,  ap- 
plicable to  ministers,  employs  the  words :  "  who  shall  receive 
an  annual  compensation  for  their  services  not  exceeding  the 
amount  specified  herein  for  each," — and  annexes  the  amount  to 
the  name  of  the  country,  thus:  ''Great  Britain,  seventeen 
thousand  five  hundred  dollars;"  and  the  second  section  cm* 
ploys  the  same  precise  language  and  form  of  enactment  regard- 
ing secretaries  of  legation. 

The  sixth,  seventh,  and  eighth  sections  provide  that  no  one 
of  the  above  officers  shall  ''  be  entitled  to  compensation  until 
he  shall  have  reached  his  post,  and  entered  upon  his  official 
duties;"  that  his  compensation  ''shall  cease  on  the  day  that 
his  successor  shall  enter  upon  the  duties  of  his  office ;''  and  that 
''his  salary  shall  not  be  allowed  him"  if  he  be  absent  from  the 
country  to  which  he  is  accredited  more  than  ten  days,  without 
leave  previously  obtained  from  the  President ;  and  the  twenty- 
sixth  section  repeals  all  provisions  of  statute  authorizing  the 
payment  of  outfit  and  infit,  clerk  hire  and  office  rent,  to  any 
minister  of  the  United  States. 

In  the  body  of  the  act  is  one  provision  in  regard  to  appoint- 
ments, which,  like  some  other  things  in  the  act,  must  be  deemed 
directory  or  recommendatory  only,  and  not  mandatory : — that, 
namely,  which  enacts  that  to  these  offices,  "  the  President  shall 
appoint  no  other  than  citizens  of  the  United  States,  who  are 
residents  thereof,  or  abroad  in  the  employment  of  the  Govern- 
ment at  the  time  of  their  appointment."  The  limit  of  the  range 
of  selection  for  the  appointment  of  constitutional  officers  de- 
pends on  the  Constitution.  Congress  may  refuse  to  make  appro- 
priations to  pay  a  person  unless  appointed  from  this  or  that 
category;  but  the  President  may,  in  my  judgment,  employ  him, 
if  the  public  interest  requires  it,  whether  he  be  a  citizen  or  not, 
and  whether  or  not  at  the  tjme  of  appointment  he  be  actually 
within  the  United  States. 

The  concluding  section  of  the  act,  the  twenty-seventh,  is  in 
these  words :  "  The  provisions  of  this  act  to  take  effect  from 
and  after  the  80th  of  June  next,  any  law  or  laws  of  the  United 
States  to  the  contrary  notwithstanding." 

Now,  in  seeking  out  the  proper  construction  of  these  provi- 
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Bions,  it  is  my  plain  duty,  independently  of  my  knowledge  of 
the  laudable  purposes  in  which  the  act  originated,  to  inquire  in 
good  faith  what  is  its  legal  intendment  as  it  stands  on  the  statute 
book. 

As  the  act  does  not  contain  any  general  repealing  words, 
either  at  its  commencement  or  its  end,  and  as  the  concluding 
section  merely  provides  that  the  present  act  shall  take  effect  on 
a  given  day  notwithstanding  any  other  law, — which  it  would 
have  done  without  that  clause, — it  becomes  a  very  serious  ques- 
tion whether  the  act  does  in  fact  repeal  any  provision  of  law 
except  such  as  it  repeals  specially,  and  whether  its  main  effect 
be  not  merely  the  enactment  of  new  regulations,  particularly 
on  the  subject  of  compensation.  For  the  important  provisions 
of  the  act  are  affirmative  only ;  and,  as  a  general  rule,  affirma- 
tive statutes  do  not  repeal  anything  by  implication.  (Dwarris 
on  Statutes,  p.  427.)  This  point  is  not  essential  to  be  consi- 
dered in  disposing  of  the  present  inquiry ;  but  will  be,  in  dis- 
posing of  the  several  questions  appertaining  to  consuls,  vice- 
consuls,  and  commercial  or  consular  agents. 

Your  first  inquiry  is  a  double  one : — 1.  Can  the  President, 
without  the  previous  advice  and  consent  of  the  Senate,  appoint 
envoys  extraordinary  in  the  place  of  the  present  ministers 
resident  ?  2.  Can  he  so  appoint  a  secretary  of  legation  to  each 
of  them  ? 

The  solution  of  this  doubt  demands  careful  reflection. 

The  enactment-phrase  of  the  act  is :  From  and  after  a  certain 
day,  the  President  shall^  by  and  with  the  advice  and  consent  of 
the  Senate,  appoint. 

Now,  it  is  obvious  to  say,  in  the  first  place,  that  the  words 
"by  and  with  the  advice  and  consent  of  the  Senate,"  here 
inserted,  do  not  limit  or  impair  any  power  of  appointment  or 
of  nominal  designation,  which  the  ]^esident  possesses  under  the 
Constitution.  For  instance,  it  is  not  in  the  power  of  Congress,  by 
whatever  terms  of  enactment,  to  take  away  any  such  authority 
as  the  Constitution  may  grant  him,  to  change  the  mere  title  of  a 
minister,  or  to  make  temporary  appointments  during  the  recess 
of  the  Senate.  All  expressions  in  a  statute  are  to  be  so  con- 
strued as  to  give  them  constitutional  force  if  it  be  possible,  vt 
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re$  magis  valeat  quam  pereaL  Here  the  words  employed  have 
a  meaning  well  settled  bj  their  statute-use  in  other  cases,  which 
is,  to  negative  the  idea  that  any  of  the  ministers  mentioned  in 
the  act  are  intended  to  be  such  inferior  officers,  the  appointment 
of  which  may  be  vested  by  Congress  "  in  the  President  alone, 
in  the  courts  of  law,  or  in  the  heads  of  departments." 

In  the  second  place,  the  words  '^from  and  after"  seem  ob- 
viously to  intend  only  to  denote  the  day  when  the  effect  of  the 
act,  whatever  that  effect  is  determined  to  be,  shall  commence. 

In  the  third  place,  the  word  "shall"  must  be  construed  to 
signify  "may;"  for  Congress  cannot  by  law  constitutionally 
require  the  President  to  make  removals  or  appointments  of  pub- 
lic ministers  on  a  given  day,  or  to  make  such  appointments  of 
a  prescribed  rank,  or  to  make  or  not  make  them  at  this  or  that 
place.  He,  with  the  advice  of  the  Senate,  enters  into  treaties; 
he,  with  the  advice  of  the  Senate,  appoints  ambassadors  and 
other  public  ministers.  It  is  a  constitutional  power  to  appoint 
to  a  constitutional  office,  not  a  statute  power  nor  a  statute 
office.  Like  the  power  to  pardon,  it  is  not  limitable  by  Con- 
gress ;  which  can  as  well  say  that  the  President  shall  pardon  all 
offences  of  a  certain  denomination  and  no  others,  as  to  say  that 
he  shall  appoint  "  public  ministers"  of  the  grade  of  "  envoy 
extraordinary"  and  no  others.  He  may,  with  advice  of  the 
Senate,  appoint  an  ambassador,  a  commissioner  plenipotentiary, 
a  minister  resident,  a  charg^  d'affaires,  a  special  agent,  a  secre- 
tary of  embassy,  a  secretary  of  a  minister  plenipotentiary,  not- 
withstanding the  language  of  this  act,  just  as,  in  past  times,  he 
appointed  a  minister  resident,  a  charg^  d'affaires,  a  commis- 
sioner plenipotentiary,  without,  nay,  in  seeming  contradiction 
with,  authorizing  provisions  of  acts  of  Congress.  And,  as  we 
are  not  by  construction  to  assume  that  a  legislative  act  intends 
any  unconstitutional  thing  when  its  words  can  be  so  construed 
as  to  mean  a  constitutional  thing,  we  are  therefore  not  to  read 
this  act  as  requiring  the  President  to  appoint  and  maintain  a 
minister  of  the  rank  of  envoy  extraordinary  at  tlfe  courts  of 
London,  Paris,  St.  Petersburg,  Madrid,  Mexico,  Copenhagen, 
regardless  of  what  may,  in  his  judgment  and  that  of  the  Senate, 
be  the  necessities  or  interests  of  the  public  service ;  nor  to  read 
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it  as  forbidding  him  to  leave  either  of  those  legations,  or  any 
other,  in  the  hands  of  a  mere  charg^  d'affaires. 

Naj,  if  this  unconstitutionality  of  legislation  could  be  in- 
tended as  the  purpose  of  the  act,  then  it  is  not  couched  in  apt 
language  to  convey  such  intendment.  It  contains  no  phrase  or 
word  of  universal  inclusion  or  universal  exclusion  of  rank,  or 
even  of  perpetuity  or  continuity  of  rank  or  appointment.  It 
says  that  the  President  shall,  on  and  after  a  certain  day,  appoint 
a  certain  minister ;  it  does  not  say  he  shall  do  this  continually 
thereafter  and  at  all  times.  It  does  not  say  there  shall  at  all 
times  be  a  minister  of  thenjnited  States  at  London  of  a  certain 
grade,  and  never  a  minister  of  any  other  grade.  And  surely, 
if  these  things  had  been  the  intention  of  the  act,  it  would  have 
let  fall  some  expression,  or  at  least  one  word,  declaring  or 
implying  such  purpose  of  universality,  of  constancy,  of  per- 
petuity, of  general  inclusion  or  general  exclusion. 

No  such  expression  occurring  in  the  context,  we  are  not 
forced,  in  the  construction  of  the  word  "  shally"  to  reject  its 
apparent  meaning  by  reason  of  its  unconstitutionality.  We  may 
stand  on  the  language  of  the  act,  what  it  omits  to  say  as  well 
as  what  it  says,  and  conclude  that ''  shall"  was  not  placed  here 
as  a  word  of  command. 

For  it  is  unreasonable  to  presume  in  any  circumstances,  and 
especially  unreasonable  to  presume  on  the  strength  of  a  mere 
circumstantial  and  auxiliary  verb,  that  Congress  intended  to 
enact  what  is  unreasonable ;  as  it  would  be  to  say, — There  shall 
at  all  times  be  a  minister  of  a  prescribed  grade  at  such  a  court, 
regardless  of  contingencies  of  negotiation  and  of  public  honor, 
which  may  happen  to  forbid  the  appointment  of  a  full  minister 
in  a  given  case,  and  require  that  the  legation  be  left  in  the 
hands  of  a  charg^  d'affaires,  or  even  that  all  diplomatic  rela- 
tions be  suspended ;  contingencies  which  have  actually  occurred, 
and  may  occur  again,  in  our  relations  with  Great  Britain,  with 
France,  with  Spain,  and  with  the  Mexican  Republic.  Suppose 
that  a  foreign  government  refuses  to  receive  a  minister  from 
the  United  States:  must  the  President  nevertheless  appoint 
one?  Or  suppose  war  declared  by  or  against  us:  must  we 
nevertheless  have  a  minister  in  the  country  with  which  we  are 
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at  war?  Clearly  not.  Therefore,  "shall,"  in  this  context,  is 
a  word  of  tense  only,  not  of  command. 

These  conclusions  conform  to  settled  rales  of  statutory  con- 
struction, according  to  which  "shall"  and  "may"  are  convertible 
words,  and  either  of  them  represents  the  other,  in  obedience  to 
the  context,  the  general  sense  of  the  statute,  and  its  relation  to 
pre-existing  law.     (Dwarris  on  Statutes,  pp.  474,«604.) 

This  reasonable  construction  of  the  word  "  shall"  is  confirmed 
by  the  tenor  and  phraseology  of  a  section  of  the  act  of  the  same 
session  of  Congress,  making  appropriations  for  the  civil  and 
diplomatic  service,  (the  8d,)  which  enacts  that  the  new  salaries 
of  envoys  extraordinary  may,  on  the  day  when  the  new  pro- 
visions take  effect,  be  allowed  "  to  such  as  may  be  in  office  on 
that  day  withoiU  reappointment;*'  which  is  beyond  all  cavil 
equivalent  to  saying  that  it  was  not  the  intention  of  the  law  to 
require  reappointments  on  that  day ;  for,  otherwise,  the  expres- 
sion quoted,  nay,  the  whole  provision,  is  quite  nugatory,  because 
of  impossible  application,     (x  Stat,  at  Large,  p.  669.) 

The  same  section  of  the  civil  and  diplomatic  act  contains 
another  clause,  which  leads  to  a  like  conclusion.  It  is  in  these 
words  :-^"  Nor  shall  such  envoys  extraordinary  and  ministers 
plenipotentiary  be  required  to  take  with  them  secretaries  of 
legation,  unless  they  should  be  allowed  by  the  President." 
This  provision  is  very  inaccurately  drawn  up,  because  the  word 
"  such"  cannot  by  possibility  refer,  as  the  context  and  grammar 
demand  that  it  should,  to  the  class  of  envoys  previously  men- 
tioned in  the  section,  that  is,  the  envoys  now  in  office,  but,  to 
have  any  sense  at  all,  must  refer  to  the  new  class  of  envoys  of 
whom  the  section  had  not  previously  made  mention.  What  it 
means  to  say  is,  that  the  new  law  must  not  be  understood  to 
require  the  President  to  appoint  secretaries  of  legation. 

It  is  further  to  be  observed,  that  there  i^  no  phrase  of  the 
act,  except  this  word  "  shall,"  which  professedly,  or  by  impli- 
cation, undertakes  to  curtail  the  absolute  discretion  at  all  times 
exercised  by  the  President,  in  concurrence  with  the  Senate,  to 
appoint  a  public  minister  of  such  degree  as  he  and  they  might 
please  for  any  particular  mission,  or  not  to  appoint  any.  What- 
ever discretionary  power  in  that  respect  the  President  had 
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before  the  enactment  of  this  law,  he  has  now.  It  could  not  be 
taken  from  him ;  for  he  holds  it  under  the  Constitution. 

Thus  we  of  necessity  reach  the  conclusion,  that  the  true  and 
only  effect  of  the  act,  in  this  relation,  is  to  say,  that  if,  and 
whenever,  the  President  shall,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  appoint  an  envoy  extraordinary  and  minister 
plenipotentiaiy  to  Great  Britain,  or  to  Sweden,  the  compensation 
of  that  minister  shall  be  so  much  and  no  more.  It  could  not 
constitutionally  say,  and  does  not  pretend  to  say,  that  if,  under 
any  contingencies  of  political  relation,  it  should  become  not 
possible,  not  honorable,  not  expedient  for  the  United  States  to 
have  such  a  minister  of  the  highest  rank  in  Great  Britain  or  in 
Sweden,  and  still  the  public  honor  and  interests  required  the 
legation  to  be  maintained,  that  it  might  not  be  done  by  means 
of  a  minister  of  secondary  rank,  a  minister  resident,  a  charg^ 
d'affaires,  or  even  an  agent  without  title.  It  does  not  pretend 
to  say  that  the  President  must,  contrary  to  the  judgment  of 
himself  and  of  the  Senate,  appoint  a  minister  of  the  highest 
rank  at  every  court  of  Europe  or  America. 

In  regard  to  all  the  possible  varieties  of  diplomatic  functiona- 
ries of  the  Government,  the  act  leaves  them  where  they  stood 
before,  in  respect  to  their  relation  to  the  appointing  power  of 
the  President. 

In  regard  to  compensation,  it  provides  what  it  may  be  at 
each  of  the  courts  enumerated  for  a  minister  of  a  particular 
grade,  or  for  a  secretary,  if  such  minister  or  secretary  shall 
happen  to  have  been  appointed.  If  the  President  see  fit  to 
appoint,  or  retain,  at  either  of  these  courts,  a  minister  of  some 
other  grade,  for  instance^  minister  resident  or  charg^  d'affaires, 
existing  laws  are  to  be  looked  into  for  knowledge  of  the  rate 
of  compensation.  This  act  does  not  profess  to  repeal,  nor  does 
it  by  possible  implication  in  fact  repeal,  the  rate  of  salary  pre- 
viously fixed  for  any  ministers  but  those  of  the  rank  of  envoy 
extraordinary.  It  withdraws  outfit  and  infit  from  all ;  but  it 
leaves  unchanged  the  statute  compensation  of  ministers  resident 
and  charges  d'affaires. 

Indeed,  as  to  the  salaries  of  envoys,  its  precise  and  sole 
effect  is  to  substitute  a  scale  of  compensation,  varying  according 
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to  the  court,  in  place  of  uniformity  of  maximum ;  increasing 
the  maximum  in  case  the  envoy  be  accredited  to  Great  Britain, 
France,  Spain,  Russia,  Austria,  Prussia,  China,  Brazil,  Peru, 
and  the  Mexican  Republic ;  leaving  it  unchanged  if  to  Turkey 
and  Chile ;  and  reducing  it  if  to  Switzerland,  Rome,  the  Two 
Sicilies,  Sardinia,  Belgium,  the  Netherlands,  Portugal,  Den- 
mark, Sweden,  the  Argentine  Republic,  New  Granada,  Bolivia, 
Ecuador,  Venezuela,  Guatemala,  and  Nicaragua. 

As  to  the  secretaries  of  legation,  the  law  increases  the 
maximum  of  those  at  London,  Paris,  and  Madrid;  it  leaves 
unchanged  those  of  the  secretaries  at  Berlin,  St.  Petersburg, 
Rio  Janeiro,  Lima,  and  Mexico,  and  of  a  secretary  at  Vienna, 
if  the  President  should  see  fit  to  appoint  one  there;  and  it 
reduces  the  salaries  of  secretaries,  if  the  President  shall  choose 
to  appoint  any,  at  Berne,  Rome,  Naples,  Turin,  Brussels,  the 
Hague,  Lisbon,  Copenhagen,  Stockholm,  Santiago  de  Chile, 
Parani,  Bogota,  Quito,  Caracas,  Guatemala,  and  Leon.  In  all 
these  missions,  the  President  may  or  not  appoint  secretaries  in 
his  discretion,  whether  he  appoint  envoys  extraordinary  at  the 
same  courts  or  not.  For  the  second  section  of  the  act  is  com- 
plete per  «e,  and  its  legal  effect  does  not  depend  on  the  first, 
or  any  other  section ;  and  thus  it  serves  to  undo  the  negative 
implication  of  a  previous  law,  which  refuses  to  provide  for  in 
advance,  though  it  does  not  forbid,  the  allowance  of  a  secretary 
to  certain  descriptions  of  ministers.  In  this  act,  the  appropria- 
tion for  secretaries  is  wholly  a  question  of  place. 

Nor,  in  regard  to  secretaries  now  in  oflSce,  and  who  may  be 
retained,  does  the  change  of  rate  of  salary  follow  only  on 
reappointment.  The  amendatory  provision  of  the  appropriation 
act  disposes  of  this  point  expressly  as  to  ministers  plenipoten- 
tiary ;  but  that  amendment  is  declaratory,  and  therefore  cannot 
be  held  to  impair  the  proper  effect  of  other  provisions,  although 
omitting  to  declare  what  is  their  true  construction. 

For  in  truth,  as  we  have  seen,  these  two  sections  have  but 
one  possible  import,  which  is,  that  after  a  certain  day,  if  in 
point  of  fact  there  be  such  ministers  and  such  secretaries  at 
such  and  such  places,  then  they  shall  be  allowed  not  exceeding 
so  much  compensation.    It  is  the  rate  of  compensation  of  such 


Digitized  by 


Google 


222  HON.  CALEB  GUSHING 

Ambassadors  and  other  Pablio  Ministers. 

officers  actually  in  office,  whensoever  appointed,  whether  a  year 
ago  or  a  year  hence.  They  do  not  need  reappointment  to 
entitle  them  to  the  benefits  or  subject  them  to  the  deductions 
of  the  new  law.  If  it  allow  them  more  salary,  they  may  receive 
it ;  if  it  allow  them  less,  they  can  receive  that  only ;  and  what- 
ever it  takes  away  in  the  nature  of  outfit,  infit,  clerk-hire,  and 
office-rent,  it  takes  away  absolutely,  whether  they  are  in  office 
under  an  old  or  a  new  commission. 

Having  thus  relieved  ourselves  of  the  question  what,  in  these 
respects,  the  act  does  or  does  not  require,  the  way  is  clear  to 
consider  what,  in  the  discretionary  exercise  of  the  authority 
which  in  the  same  respects  it  recognises,  the  Constitution  will 
permit. 

Can  the  President,  on  the  given  day,  appoint  envoys  extraor- 
dinary in  place  of  the  present  ministers  resident,  without  the 
present  concurrence  of  the  Senate,  that  is,  in  the  recess  of  the 
Senate  ? 

The  act  of  Congress  may  be  considered  in  two  points  of 
view,  either  as  measure  of  salary  only  to  a  "  public  minister," 
an  officer  created  by  the  Constitution  and  the  law  of  nations, 
or  as  creating  a  new  statute  office.  If,  as  the  general  history 
of  the  Government  seems  to  show,  it  be  the  farmer  case,  then 
the  question  of  appointment  is  determined  on  grounds  wholly 
independent  of  the  tenor  of  the  act  of  Congress. 

If,  otherwise,  it  is  the  case  of  a  new  statute  office,  then  it  is 
one  created  prospectively,  to  take  efiect  in  the  recess  of  the 
Senate.  In  which  view  of  the  subject  the  inquiry  must  be : 
Does  a  provision  of  this  nature  constitute  a  vacancy  which  the 
President  can  fill  by  temporary  appointment  under  the  Consti- 
tution ? 

To  take  away  a  present  commission,  though  it  be  only  for 
the  purpose  of  granting  a  new  one  to  the  dame  party,  certainly 
occasions  vacancy  in  office.  When  Mr.  Jefferson  was  recalled 
from  France,  a  vacancy  thereupon  existed  in  that  mission, 
though  he  was  appointed  Secretary  of  State.  And  so  a  vacancy 
happened,  to  which  Mr.  Bayard  was  appointed,  when  Mr.  John 
Q.  Adams  was  transferred  from  Russia  to  Great  Britain.  I 
think  it  must  be  the  same  in  cases  where  the  inferior  commis- 
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sion  is  terminated  by  any  cause,  and  a  superior  one  bestowed 
on  the  same  person,  in  whatever  branch  of  the  service  of  the 
Government. 

But  to  avoid  controversy  on  this  point,  let  us  suppose  any  one 
of  the  present  ministers  resident  to  resign  or  to  die.  What 
must  or  may  the  President  then  do  ?  But  for  the  new  act,  no 
one  would  hesitate  to  say  that  he  might  fill  the  vacancy  by  the 
appointment  of  another  minister  resident.  Nor  does  the  act 
prevent  this ;  for  we  agree  that  its  provisions  in  this  respect  are 
permissive  or  facultative  only,  not  imperative ;  and  it  annuls 
no  pre-existing  authority.  But,  whether  or  not  he  can  appoint 
a  minister  resident,  can  he,  if  the  envoy  extraordinary  be  a 
new  officer,  make  that  appointment  ? 

I  do  not  perceive,  in  the  opinions  of  my  predecessors,  any 
determination  of  this  precise  question ;  but  their  general  rea- 
soning on  the  subject  of  what  is  a  vacancy,  would  induce  the 
conclusion  that  appointment  may,  in  such  case,  be  made.  Mr. 
Attorney  General  Wirt,  (Opinion,  October  22,  1823,  vol.  i,  p. 
412),  Mr.  Attorney  General  Taney,  (Opinion,  July  19,  1832, 
vol.  i,  p.  826),  and  Mr.  Attorney  General  Legar^,  (Opinion, 
October  22,  1841,  vol.  ii,  p.  1408),  have  thoroughly  demon- 
strated, and  conclusively  established,  as  a  doctrine  of  adminis- 
trative law,  that  the  expression  of  the  Constitution, — "  all 
vacancies  that  may  happen  during  the  recess," — signifies,  "  all 
vacancies  that  may  happen  to  exist  in  the  recess,"  or,  ^'  when 
there  happen  to  be  any  vacancies  in  the  recess ;"  and  they  con- 
cur in  the  general  statement  that,  howsoever  a  vacancy  happens 
to  exist,  if  it  exist,  it  may  be  filled  by  temporary  appointment 
of  the  President.  They  well  agree  that  it  is  the  true  spirit  of 
the  Constitution  to  have  the  offices,  which  Congress  indicates  to 
be  needful  by  creating  them,  filled,  though  provisionally,  rather 
than  to  remain  vacant,  or  to  force  a  special  call  of  the  Senate. 
They  contradict  most  expressly  the  supposition,  that,  in  order 
to  the  -existence  of  a  vacancy,  it  ne^ds  that  an  office  existing 
£hall  have  been  once  filled  by  confirmation  of  the  Senate  or 
commission  of  the  President. 

We  have,  in  the  case  we  are  now  argumenti  gratia  assuming, 
an  office  established  by  Congress,  to  come  into  existence  on  a 
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the  rank  of  envoy  extraordinary,  he  may  do  so :  this  act  de- 
fines the  rate  of  salary,  and  the  appropriation  act  supplies  the 
money  for  its  payment.  If  he  choose  to  remore  any  of  the 
present  ministers  he  can  do  so,  and  that  creates  a  vacancy, 
which  he  may  fill  by  temporary  appointment.  He  may  with- 
draw from  either  of  the  ministers  resident  the  commission  which 
that  minister  now  holds,  and  fill  the  vacancy  thus  created  by 
giving  to  the  same  or  any  other  party  a  temporary  commission 
as  envoy  extraordinary.  Bat  the  act  of  Congress  neither  pro- 
fesses nor  attempts  to  require  this ;  Congress  neither  enjoins 
nor  directs  that  the  President  shall  remove  incumbents  or  sub- 
stitute new  commissions ;  it  only  signifies  in  advance,  by  the 
new  salaries  which  it  provides,  its  concurrence  in,  and  appro- 
bation of,  any  such  appointment,  if  either  of  the  contingencies 
of  constitutional  power  to  appoint  shall  be  exercised  by  the 
President.  It  regulates  compensation  for  possible  appoint- 
ments, which  may  happen  to  be  made  after  a  certain  day,  and 
there  its  legislative  action  on  the  appointing  power  stops. 

But  shall  the  President,  during  the  present  recess  of  the 
Senate,  change  the  personnel^  or  essentially  modify  the  cha- 
racter, of  the  whole  or  of  two-thirds  of  the  diplomatic  corps 
of  the  United  States  ?  He  has  the  constitutional  power  to  do 
it ;  and  Congress,  confiding  in  his  disposition  to  exercise  con- 
scientiously his  large  power  in  this  respect,  has  in  substance 
said,  by  this  act  and  by  the  corresponding  appropriation  act, — 
We  complete  your  power  to  do  this  by  placing  in  your  hands 
the  requisite  pecuniary  means,  and  we  submit  the  whole  ques- 
tion, of  public  policy  or  exigency  involved,  to  your  executive 
discretion  under  the  Constitution. — ^What,  in  these  circum- 
stances, shall  be  the  rule  of  decision  and  action  ? 

The  letter  of  the  Constitution  and  of  the  acts  of  Congress 
empowers  the  President  to  make  a  voluntary  substitution,'  either 
of  new  officers,  or  new  offices,  in  all  these  cases ;  but  the  spirit 
of  the  law  demands,  or  counsels,  that  the  acts  of  the  President, 
however  rightful  in  the  mere  sense  of  power,  shall  be  subject  to 
the  guidance  and  control  of  the  combined  elements  of  public 
duty  and  responsibility.  Primary  among  these  undoubtedly  is 
the  consideration  of  what  the  public  service  in  itself  requires. 

Vol.  VII.— 18 


Digitized  by 


Google 


L_ 


TO  THE  SECRETARY  OF  STATH  227  ^ 


Ambassadors  and  other  Put 


(Act  of  March  2,  1831,  iv  Stat,  at  Large,  p.  49l^^H;AB-r. 
tinned  until  the  year  1889,  when  appropriation  lriM|ade 
the  salary  of  a  minister  resident  in  Turkey,  at  the  rate  OT^om- 
pensation  of  the  permanent  law.  (Act  of  March  8,  1889,  v 
Stat,  at  Large,  p.  345.)  Since  that  time  the  mission  has  been 
filled  with  a  minister  resident,  for  whom  the  salary  of  six 
thousand  dollars  has  been  appropriated  year  after  year,  until 
the  last  year.  (See,  for  example,  the  act  of  August  8,  1854, 
Session  Acts,  p.  563.) 

If  the  President  sees  fit  to  continue  a  minister  resident  at 
the  Porte,  he  has  the  power,  by  the  general  law,  to  allow  a 
salary  of  not  exceeding  six  thousand  dollars,  and  the  series  of 
appropriations  for  the  mission  of  late  years  will  justify  him  in 
allowing  that  full  amount. 

As  to  the  other  existing  ministers  resident  of  the  United 
States,  if  the  President  sees  fit  ta  continue  tliem  in  office, 
although  he  may  have  the  power,  under  the  general  law,  to 
allow  to  each  a  salary  of  six  thousand  dollars,  because  the  acts 
of  the  last  session  are  silent  on  that  point ;  yet,  as  the  act  of 
March  3,  1853,  which  first  contemplated  the  general  change  of 
charges  d'affaires  to  ministers  resident,  (x  Stat,  at  Large,  p. 
203,)  and  that  of  August  4, 1854,  which  pursued  the  same  idea, 
(Ibid.  p.  563,)  only  provide  for  the  payment  of  the  salary  of  a 
charg^  d'affaires,  it  seems  to  me  that  the  President  ought  to 
continue  that  salary  unchanged,  in  deference  to  the  twice 
expressed  will  of  Congress. 

As  to  the  fund  out  of  which  their  compensation  shall  be 
paid,  you  intimate  a  query  suggested  by  the  language  of  the 
appropriation, — "For  salaries  of  envoys  extraordinary  and 
ministers  plenipotentiary  of  the  United  States,  two  hundred  and 
sixty-seven  thousand  five  hundred  dollars," — which  appropria- 
tion is  confessedly  made,  as  heretofore  stated,  on  the  supposi- 
tion of  the  new  commissions  being  granted  by  the  President, 
(Ibid.  p.  659.) 

I  think,  in  a  matter  of  this  nature,  the  greater  includes  the 
less ;  and  that,  even  upon  the  face  of  the  provision,  it  may  be 
so  construed  as  to  be  subject  to  draft  for  the  payment  of  the 
salaries  of  the  ministers  resident. 
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Indeed,  there  is  a  previous  law,  which  enacts  that  ^^such 
portion  of  the  appropriations  for  foreign  missions  as  shall 
remain  unexpended  bj  reason  of  reduction  or  discontinuance 
of  missions,  if  any  should  be  made,  may  be  applied  to  the  pay- 
ment of  such  allowances  as  shall  become  necessary  in  conse- 
quence of  such  reduction  or  discontinuance."  (Act  of  May  18, 
1842,  No.  195,  V.  Stat,  at  Large,  486.)  This  law  assumes  and 
accepts  the  fact  of  a  mission  of  less  rank  being  subject  to  take 
the  place  of  a  higher,  at  the  discretion  of  the  President,  and 
also  construes  the  appropriations  for  missions  as  applicable  to 
the  entire  class  of  ministers  bearing  the  lawful  commission  of 
the  Government. 

Before  closing  this  paper,  it  may  not  be  undesirable  to  add  a 
few  words  of  explanation  in  regard  to  one  mission,  that  to 
China,  which  is  peculiar  in  some  respects. 

We  have  seen  how  the  mission  originated.  The  first  minister, 
as  will  appear  by  reference  to  the  files  of  the  Department,  held 
two  commissions,  one  as  envoy  extraordinary  and  minister 
plenipotentiary,  and  the  other  as  commissioner  plenipotentiary : 
the  purpose  being  that  he  should  act  under  the  former  commis- 
sion if  he  came  to  be  regularly  accredited  at  Peking,  and  if 
not,  under  the  latter. 

That  mission  becoming  permanently  organized  on  the  latter 
basis,  the  subsequent  ministers  have  each  received  only  the 
appointment  of  commissioner. 

In  reference  to  this  fact  it  was  that  Congress,  in  passing  the 
act  of  August  11,  1848,  to  carry  into  efiect  those  clauses  of  the 
treaty  with  China  which  gave  to  our  own  "authorities"  juris- 
diction over  our  own  citizens  in  China,  (viii  Stat,  at  Large,  p. 
592,)  placed  that  authority  in  the  hands  of  the  "  commissioner 
and  the  consuls  of  the  United  States  duly  appointed  to  reside 
in  China."     (ix  Stat,  at  Large,  p.  276.) 

Thus,  we  now  have  a  statute  officer,  a  commissioner,  to  reside 
in  China,  with  proper  judicial  functions,  which  are  defined  and 
regulated  by  Congress  in  virtue  of  the  constitutional  power  to 
establish  legislative  courts  of  justice. 

The  present  act  seems  to  overlook  the  fact  that  the  minister 
in  China  is  not  accredited  to  the  court  of  Peking,  when  it 
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provides  that  the  President  shall  appoint  an  envoy  extraordi- 
nary and  minister  plenipotentiary  to  China. 

The  President  might  now,  as  in  the  case  of  the  first  minister, 
bestow  both  commissions  on  the  same  person,  as  he  would  pro- 
bably do  if  any  proper  occasion  should  again  arise  for  the 
appointment  of  an  envoy  extraordinary.  If,  however,  no  such 
occasion  should  arise,  he  may  continue,  in  my  opinion,  to 
appoint  a  commissioner  only,  who,  in  the  analogy  of  similar 
cases,  can  lawfully  have  allowed  to  him  the  rate  of  salary  of 
the  last  act  of  appropriation,  but  cannot  have  outfit  or  infit. 

You  requested  me  verbally  to  touch,  in  passing,  on  such 
diplomatic  or  consular  provisions  of  the  act,  as  might  seem  to 
call  for  commentary,  in  addition  to  the  specific  inquiries  noted 
in  the  memorandum  accompanying  your  letter.  I  have  made 
the  suggestions  which  seemed  to  me  pertinent  on  the  first  branch 
of  thfe  subject,  and  propose,  at  an*  early  day,  to  reply  to  the 
residue  of  your  communication,  regarding  the  changes  made  by 
the  law  in  the  consular  establishment  of  the  United  States. 
I  have  the  honor  to  be,  very  respectfully, 

C.  GUSHING. 

Hon.  Wm.  L.  Marcy, 

Secretary  of  State. 


RESPONSIBILITY  FOR  UNSKILFULNESS  OF  PUBLIC  OFFICERS. 

The  nations  of  Europe  and  America,  while  independent  each  of  the  other  in 
political  soTereignty,  are  yet  associated  together  by  common  ties  in  a  great 
commonwealth  of  states. 

In  their  mutual  intercourse,  these  nations  recognise,  and  more  or  less  obey, 
certain  rules  of  right,  partly  natural  and  partly  conventional,  which  oblige 
their  consciences,  and  control  their  actions,  in  war  as  well  as  in  peace,  and 
which  constitute  the  law  of  nations. 

This  law  of  nations  is  subdivided  into  two  great  parts,— ^)ne,  which  treats  of  the 
reciprocal  duties  and  rights  of  nations  personified  and  in  their  public  rela* 
tion  as  nations, — and  another,  which  treats  of  the  duties  and  rights  of  each 
nation  in  its  relation  to  individuals  of  another  nation. 

Each  of  the  nations  of  Europe  and  America  has  exclusive  jurisdiction  withia 
itself  to  pass  laws  and  to  administer  them,  and  to  employ  its  aggregate  force 
to  maintain  obedience  to  its  local  authority,  administered  primarily  for  the 
good  of  the  members  of  its  own  nationality. 
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But  each  nation  admits  foreigners  of  other  friendly  nations  to  enter  its  territory 
for  certain  limited  peaceful  and  private  objects  of  commerce,  instruction, 
social  intercourse,  denizenship,  or  the  like ;  and  the  legal  condition  of  such 
foreigners  is  regulated  by  the  international  law  private,  as  distinguished 
from  the  public  international  law. 

None  of  the  nations  of  Europe  or  America  concede  to  transient,  commorant,  or 
denizen  foreigners  all  the  advantages  of  the  domestic  nationality ;  nor  can 
such  foreigners  rightfully  pretend  to  any  special  or  exclusive  rights  or 
peculiar  privileges  at  the  hands  of  the  local  government. 

In  its  internal  organization,  each  government  has  public  officers,  administrative, 
judicial,  or  ministerial,  which  officers  are  the  agents  of  the  community  for 
the  conduct  of  its  public  or  common  affairs,  and  of  many  private  affairs, 
and  are  individually  responsible  to  their  country,  and  in  many  cases  to 
individuals,  for  acts  of  political  or  official  misbehavior ;  but  the  government 
itself  is  not  responsible  to  private  individuals  for  injuries  sustained  by 
reason  of  the  acts  of  such  officers  in  the  private  business  with  which  they 
may  be  officially  concerned,  though  as  public  agents  yet  for  individual  benefit 
only : — it  is  responsible  only  for  such  injury  to  individuals  as  may  occur  by 
acts  of  such  officers  performed  in  the  proper  behoof  and  business  of  the 
Qovemment. 

Thus,  governments  hold  themselves  responsible  to  individuals  for  injuries  done 
to  the  latter  by  public  officers  in  the  collection  of  the  revenue  or  other  admi- 
nistrative acts  of  governmental  relation  ;  but  not  for  the  errors  of  opinion, 
or  corruption  even,  of  administrative,  judicial,  or  ministerial  officers,  when 
such  officers  are  administering  their  public  authority  in  the  interest  of  indi- 
viduals as  distinguished  from  the  government. 

Hence,  the  State  of  California  is  not  responsible  to  a  citizen  of  the  United 
States  for  injury  which  his  vessel  may  have  sustained  by  the  unskilfulness 
of  a  pilot  at  San  Francisco ;  and  a  fortiori  that  State  is  not  responsible  in 
such  case  if  the  vessel  belonged  to  a  citizen  of  the  Peruvian  Republic. 

Hence,  also,  the  United  States  are  not  responsible  to  a  citizen  of  the  United 
States  for  the  failure  of  a  marshal  to  collect  an  execution ;  and  a/or/tori*the 
United  States  are  not  responsible  In  such  case  if  the  execution  belonged  to 
a  citizen  of  the  Peruvian  Republic. 

In  such  a  case,  our  courts  of  law  are  open  to  the  individual  who  pretends 
himself  aggrieved  by  the  act  of  the  pilot  or  that  of  the  marshal ;  but  the 
government  is  not  surety  for  their  acts ;  and  the  Peruvian  Republic  has  no 
rights  of  reclamation  in  the  premises  against  the  United  States  for  any 
imputed  default  either  of  its  own  officer,  or  the  officer  of  the  State  of 
California. 

Attorney  General's  Office, 

May  27,  1855. 
Sir  :  I  have  examined  the  correspondence  communicated  to 
me  by  your  note  of  the  16th  of  December  last,  and  your  sup- 
plemental note  of  the  16th  of  April,  and  considered  the  ques- 
tions of  law  which  arise  thereon. 
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It  appears  that,  on  the  15th  of  January,  1851,  the  Peruvian 
bark  Eliza,  being  bound  for  San  Francisco,  took  on  board  a 
pilot,  one  David  B.  Morgan,  by  whose  unskilfulness  or  careless- 
ness the  bark  was  stranded  on  the  Tonquin  shoal,  in  the  Bay 
of  San  Francisco. 

It  also  appears  that  Morgan  was  one  of  an  associated  body 
of  pilots,  acting  under  the  laws  of  the  State  of  California, 
according  to  which  such  pilots  are  appointed  by  and  subject  to 
the  instructions  of  a  board  of  commissioners  constituted  for  this 
among  other  purposes,  and  entitled  to  receive  a  stated  amount  of 
pilotage  fees  when  employed,  and  to  demand  half  fees  from  all 
shipmasters,  who,  upon  tender,  refuse  their  services, — substan- 
tially as  in  the  pilotage  system  which  has  long  existed  in  other 
parts  of  the  United  States,  and  the  legality  of  which,  as  a  ques- 
tion of  constitutional  power  between  the  Federal  and  State 
Governments,  has  been  sanctioned  by  the  Supreme  Court. 
(See  Cooley  v.  Port  Warden  of  Philadelphia,  xii  How.  p.  299.) 

It  also  appears  that  the  owners  of  the  Eliza  brought  suit,  in 
the  District  Court  of  the  United  States  for  California,  against 
the  associated  pilots,  for  the  loss  sustained  by  reason  of  the 
stranding  of  the  Eliza,  and  on  the  24th  July,  1851,  recovered 
judgment  for  such  damages  as  were  in  proper  course  of  law 
ascertained  to  be  due  them  in  the  premises,  amounting  to 
$24,151  damages  and  $228  costs. 

It  also  appears  that  a  writ  of  execution  for  the  amount  of 
the  judgment  and  costs  was  duly  issued  by  the  court,  and 
placed  in  the  hands  of  the  marshal  to  be  satisfied  out  of  any 
property  of  the  defendants ;  that,  to  this  end,  levy  was  made  on 
a  pilot  boat,  but  the  same  was  not  sold  in  satisfaction  of  the 
execution,  and  the  execution  was  returned  unsatisfied,  because 
of  the  judgment  creditor  refusing  or  neglecting  to  indemnify  the 
marshal ;  and  it  does  not  appear  that  any  further  effort  has  been 
made  to  collect  the  execution  from  the  judgment  debtors. 

At  this  stage  of  the  case,  Mr.  Osma,  the  Minister  of  the 
Peruvian  Republic  in  the  United  States,  made  application  to 
the  Government,  soliciting  its  aid  to  enable  him  to  recover  the 
amount  of  the  judgment  of  the  State  of  California,  on  the 
assumption  of  the  liability  of  the  State  for  the  acts  of  the  pilots 
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established  under  its  laws;  and  the  Secretary  of  State  (Mr. 
Webster)  so  far  entertained  this  novel  claim,  as  to  transmit  Mr. 
Osma's  note,  and  the  papers  accompanying  it,  to  the  Governor 
of  California,  as  a  matter  for  the  consideration  of  that  State. 
The  Governor  of  California,  by  special  message,  communicated 
the  documents  to  the  Legislature,  which  body  utterly  repelled 
the  idea  of  any  responsibility  of  the  State  in  the  premises: 
whereupon  the  Peruvian  Government  now  prefers  the  claim  as 
against  the  United  States. 

The  particular  facts  of  this  case,  and  the  special  questions 
upon  it  which  you  suggest,  belong  to  a  great  general  question, 
which  is, — What  are  the  rights  and  the  duties  of  the  United 
States  in  regard  to  the  citizens  or  subjects  of  other  govern- 
ments, who  suffer  loss  in  the  ordinary  course  of  their  private 
business  affairs,  while  sojourning  in  the  United  States  ?  Cor- 
relative to  this,  and  inseparable  from  it  is  the  question, — "  What 
are  the  rights  and  the  duties  of  the  United  States  in  regard  to 
our  citizens,  who  suffer  loss  in  the  ordinary  course  of  their  pri- 
vate business  affairs  while  sojourning  in  the  dominions  of  other 
countries  in  amity  with  us  ?  The  two  great  general  questions 
cannot  be  separated.  We  cannot  demand  of  the  Peruvian 
Republic  anything,  which,  in  like  circumstances,  we  will  not 
concede  to  her.  It  is  high  time  that  our  own  and  other  govern- 
ments, which  recognise  the  same  common  rule  of  international 
law,  should  seek  to  obtain  some  clear  idea  of  our  reciprocal 
obligations  in  this  matter.  I  think  it  only  needs  to  go  to  the 
foundation  of  the  question,  and  to  examine  general  principles, 
in  order  to  free  the  subject  from  all  possible  obscurity  or  embar- 
rassment. 

We,  the  independent  nations  of  Christendom,  are  associated 
together  in  a  sort  of  commonwealth  of  states.  To  the  ties  of  a 
common  civilization  between  us  are  added  those  of  numerous 
treaties,  and  of  common  deference  to  certain  doctrines  and 
rules  of  right  and  justice,  which  not  only  guide  us  in  peace, 
but  even  govern  and  control  us  in  the  very  extremities  of  war. 

We  begin  with  the  postulate  that  each  government  has  exclu- 
sive jurisdiction  within  its  own  territorial  limits,  and  a  commu- 
nity of  jurisdiction  on  the  high  seas.     As  a  consequence,  each 
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nation  is  to  make  for  itself  such  political  and  social  constitu- 
tions as  it  pleases,  without  any  other  nation  having  authority 
to  intermeddle  in  the  matter.  Included  in  this  consequence,  is 
the  right  of  every  nation  to  enact  such  qierely  municipal  laws 
as  it  may  please,  in  the  exercise  of  its  own  sovereign  will,  which 
laws  are  coextensive  in  operation  with  its  territorial  power  and 
sovereignty.  Without  this,  there  can  be  no  such  thing  as  the 
independence  of  states. 

But  the  nations  of  Christendom  are  not  associated  as  nations 
only.  If  they  were,  statesmen  would  have  to  deal  with  the 
relation  of  one  government  to  another,  and  of  the  subjects  of 
each  government  within  itself^  and  there  the  task  would  stop. 
Beyond  this,  however,  is  the  question  of  the  relations  of  the 
individual  inhabitants  of  one  country  to  the  government  or  the 
citizens  of  another.  For,  while  separated  into  distinct  national- 
ities, each  with  its  peculiar  government  and  laws,  we  the  people 
of  Christendom  intercommunicate  as  individual  men  ;  we  inter- 
change productions ;  we  traffic,  travel  and  sojourn  each  in  the 
other's  country ;  we  have  the  same  monetary,  or  at  any  rate 
the  same  metallic  standards  of  price,  and  qualified  solidarity  in 
the  relation  of  values ;  we  own  property,  we  contract  marriage, 
we  have  interests  and  concerns  of  business,  family,  friendship, 
pleasure,  instruction,  which  are  altogether  independent  or  irre- 
spective of  geographical  and  political  boundaries,  and  which 
impart  an  aspect  of  cosmopolitan  unity  to  the  whole  of  Europe 
and  America. 

Out  of  these  facts  there  springs  up  a  distinct  class  of  rights 
and  of  duties,  which,  although  they  serve  to  complicate  the  task 
of  the  statesman  and  the  legislator,  are  not  the  less  referable  to 
definite  rules  of  public  law. 

Ilere  the  postulate  is  that  any  foreigner,  sojourning  in  a 
country,  is  to  be  subject  to  the  general  laws  of  that  country ; 
and,  in  regard  to  such  private  rights  as  the  policy  of  the 
country  may  permit  him  to  enjoy,  is  to  have  the  protection  of 
its  public  authorities.  In  no  one  country  is  he,  the  sojourning 
foreigner,  placed  on  a  footing  of  absolute  equality  with  its  own 
citizens ;  in  all  of  them,  and  in  our  own  not  less  than  others, 
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he  is  subject  to  many  disabilities.  Without  this  again,  there 
would  be  no  such  thing  as  the  independence  of  nations. 

It  is  undeniable  that  such  is  the  general  institution  of  the 
difiFerent  countries  of  Christendom.  I  say  Chrutendom^  for  it  is 
only  to  Christendom  that  the  doctrine  applies.  Each  christian 
state  concedes  territorial  jurisdiction  to  all  christian  states ;  no 
christian  state  permits  foreign  jurisdiction  over  its  citizens  or 
subjects  to  be  exercised  by  any  government  not  christian. 
Neither  the  Manchu  Empire,  nor  the  Ottoman  Empire,  nor  any 
of  the  smaller  governments  out  of  the  pale  of  Christendom,  has 
municipal  jurisdiction,  even  within  its  own  limits,  over  the 
citizens  or  subjects  of  any  of  the  independent  sovereignties  of 
Europe  or  America. 

But,  among  these  independent  states,  the  local  jurisdiction  is 
complete,  with  many  diversities,  of  course,  in  the  legislation  of 
each  as  respects  foreigners.  Thus,  in  France  and  Spain,  aliens 
are  permitted  to  purchase  and  hold  land ;  which  is  forbidden  in 
Great  Britain  and  most  parts  of  the  United  States.  On  the 
other  hand,  in  some  parts  of  the  United  States,  resident  aliens 
are  admitted  to  the  right  of  political  suffrage  as  if  citizens ; 
while  no  such  right  is  anywhere  conceded  to  them  in  Europe. 

I  repeat  the  proposition,  then,  that  protection  or  security  for 
the  private  rights  of  the  foreigner,  subject  to  such  disabilities 
as  the  policy  of  each  country  may  see  fit  to  prescribe,  is  the 
normal  rule  of  public  law,  received  and  practised  among  all  the 
independent  nations  of  Christendom. 

If  it  were  conceded  to  Americans  sojourning  in  France  to 
have  larger  political  or  municipal  rights  than  Frenchmen,  or 
Frenchmen  residing  in  the  United  States  to  have  larger  political 
or  municipal  rights  than  Americans,  the  result  would,  in  each 
case,  be  subversion  of  local  interests  and  local  authority,  and 
the  substitution  of  alien  authority  and  interests  in  their  stead. 
Such  is  the  irresistible  tendency  of  things  in  those  countries, 
however  powerful  they  may  be,  outside  of  Christendom,  where 
Europeans  and  Americans  had  assumed  independence  of  the 
local  law,  as  at  the  present  time,  in  Turkey,  India,  and  China. 

As  between  the  present  European  Governments,  and  as 
between  each  of  them  and  the  United  States,  the  supremacy 
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of  the  local  law  is  universally  recognized.  On  all  sides,  we 
respect  one  another's  jurisdiction,  political,  municipal,  fiscal 
and  judicial ;  and  that  jurisdiction  comprehends  especially,  not 
only  crimes  and  offences,  but  all  ordinary  business  relations  of 
men,  whether  in  contract  and  other  dealings  among  themselves, 
or  with  the  local  government. 

Wherever  this  rule  has  been  departed  from,  it  is  in  ex- 
ceptional cases  only.  It  sometimes  happens  that  one  gov- 
ernment sees  cause  to  complain  of  the  local  law  of  another 
government  as  unjust,  and  not  to  be  tolerated  in  its  application 
equally  even  to  citizens  and  foreigners  alike;  but  that  is 
dangerous  ground,  and  to  be  trod  warily ;  because  interference 
on  the  one  side  invites  and  authorizes  interference  on  the  other, 
and  leads  to  the  most  intricate  and  troublesome  involution  of 
the  local  interests  of  the  respective  governments.  Still  more 
frequently  it  happens  that  governments  enter  into  stipulation 
by  treaty  as  to  the  rights  and  obligations  of  their  subjects 
respectively  in  the  territory  of  the  other ;  many  examples  of 
which  occur  in  the  diplomatic  history  of  the  United  States. 

As  to  the  exceptions  to  the  general  rule,  they  have  grown  up 
chiefly  in  Spanish  America  in  consequence  of  the  unsettled  con- 
dition of  the  new  American  Republics.  Great  Britain,  France, 
and  the  United  States,  have  each  occasionally  assumed,  in  be* 
half  of  their  subjects  or  citizens  in  those  countries,  rights  of 
interference,  which  neither  of  us  would  tolerate  at  home, — in 
some  cases  from  necessity,  in  others  with  very  questionable  dis- 
cretion or  justification,  so  as  greatly  to  aggravate  the  evils  of 
misgovemment  therein,  as  will  plainly  appear  on  a  careful  study 
of  the  internal  condition  of  the  Spanish  American  Republics. 
(Alaman,  Historia  de  Mexico,  torn  v,  p.  882.) 

It  seems  to  me  that  considerations  of  expediency  concur  with 
all  sound  ideas  of  public  law  to  indicate  the  propriety  of  a 
return  to  more  reserve  in  all  this  matter,  as  between  the  Span- 
ish American  Republics  and  the  United  States ;  that  is,  to  abstain 
from  applying  to  them  any  rule  of  public  law  which  we  do  not 
admit  to  have  applied  to  us;  to* do  only  as  we  would  be  done 
by ;  and  to  consult  their  well-being,  and  cultivate  their  friend- 
ship, by  adhering  to  the  impartial  assertion,  whether  in  claim 
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or  in  rejection  of  claim,  of  the  established  rales  of  the  inter- 
national jarisprudence  of  Christendom. 

I  shall  proceed  on  these  premises  to  inquire,  in  the  first  place^ 
whether  a  citizen  of  the  United  States,  in  the  precise  circum- 
stances of  the  present  case,  would  have  any  claim  for  indemnity 
against  the  State  of  California  or  on  the  United  States. 

1.  Of  the  State  of  California. 

There  is  nothing  in  the  pilotage  laws  of  the  State  of  Califor- 
nia to  distinguish  them,  in  the  estimation  of  legal  consequences, 
from  the  pilotage  laws  of  the  other  States  of  the  Union.  The 
Congress  of  the  United  States  might  undoubtedly,  in  the  regu- 
lation of  commerce,  take  jurisdiction  of  the  whole  matter  of 
pilotage,  but  has  preferred  to  leave  this  business,  for  the  most 
part,  to  the  management  of  each  State.  Their  laws  are  similar 
in  essential  features,  all  having  the  same  object,  namely,  to 
secure  the  permanent  existence  of  a  body  of  experienced  pilots 
in  each  seaport.  To  this  end  certain  persons  are  licensed  as 
pilots  under  the  examination  and  supervision  of  commissioners ; 
the  licensed  pilots  «re  entitled  by  law  to  a  rated  compensation 
for  their  services  from  all  who  employ  them ;  and  in  order  to 
encourage  them  to  undertake  and  persevere  in  the  hardships  and 
risks  of  their  profession,  they  are  to  receive  half  fees  from  all 
to  whom  they  tender  their  services,  and  who  may  prefer  to  pilot 
themselves,  or  to  employ  unlicensed  pilots. 

And  the  main  question  is, — Whether  each  State  is  responsi- 
ble to  every  citizen  for  all  losses  occasioned  him  by  the  unskil- 
fulness  or  carelessness  of  a  licensed  pilot  ?  Certainly  such  a 
thought  is  a  novus  hospes  in  our  jurisprudence.  Our  laws  are 
full  of  provisions  to  insure  knowledge  and  skill  on  the  part  of 
professional  persons ;  but  it  is  quite  idle  to  pretend  that  there- 
upon the  State  becomes  the  guarantor,  security,  or  assurer  of 
all  the  professional  acts  of  such  persons. 

On  the  contrary,  each  citizen  desiring  professional  aid  con- 
tracts with  such  persons  or  not,  as  he  pleases,  and  takes  the 
consequences  of  his  contract,  whether  the  professional  person 
be  a  pilot,  a  lawyer,  or  a  physician ;  and  the  State  no  more 
underwrites  the  skill  of  the  pilot  in  the  management  of  a  ship, 
than  of  a  lawyer  in  the  management  of  a  lawsuit,  or  a  physi- 
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cian  of  a  wound.  If  the  pilot,  the  lawyer,  or  the  physician  is 
guilty  of  unskilfulness  in  his  profession  to  injury  of  the  party 
employing  him,  the  latter  has  his  remedy  at  law. 

In  a  word,  it  is  too  clear  to  admit  of  argument  that,  if  the 
vessel  stranded  in  the  present  case  had  belonged  to  a  citizen  of 
California,  he  could  not  have  set  up  any  pretence  of  claim  in 
the  premises  as  against  the  State. 

2.  Of  the  United  States. 

Here  the  ground  of  claim  is,  that  the  Marshal  has  not  recovered 
of  the  judgment  debtors  the  amount  of  the  execution.  The 
facts  stated  in  the  correspondence  are  not  sufficient  to  enable 
me  to  judge  whether  the  Marshal  has  done  wrong  or  not.  If 
he  has  not,  then  the  fault  is  on  the  side  of  the  judgment  cre- 
ditor, if  there  be  any  fault  in  the  case :  if  he  has,  then  the 
judgment  creditor  has  ample  remedy  at  law,  by  suit  against 
the  Marshal.  Indeed,  for  aught  that  appears  in  the  case,  the 
creditor  may  now  go  and  take  payment  of  his  demand  from 
the  judgment  debtors. 

But  the  Marshal,  it  is  said,  is  appointed  and  commissioned 
by  the  President  of  the  United  States,  and  it  is  assumed  that 
the  Government  is  pecuniarily  responsible  to  any  party  aggriev- 
ed by  his  acts. 

This  hypothesis  wholly  misapprehends  the  nature  of  all  the 
institutions  of  modern  society.  We  provide  courts  of  justice, 
judges  and  their  officers,  at  the  public  expense,  in  order  that 
parties  may  have  lawful  means  to  collect  debts,  recover  damages 
for  private  injury,  and  otherwise  obtain  adjudication  of  their 
private  rights  of  person  or  property ;  but  there  is  no  shadow 
of  foundation  for  the  idea  that  the  Government  insures  to  every 
suitor  the  successful  prosecution  of  his  suit,  or  is  a  surety  for 
the  good  conduct  of  the  officers  of  the  law,  whether  these  be 
appointed  by  the  United  States  or  by  a  State. 

In  the  transaction  of  public  affairs,  there  are  two  classes  of 
officers,  one  employed  in  the  collection  of  the  revenue  and  the 
care  of  the  public  property,  who  represent  the  proprietary  in- 
terest of  the  government;  and  another  class,  who  are  the 
agents  of  society  itself,  and  are  appointed  by  the  Government 
only  in  its  relation  or  capacity  of  parens  patriee.     For  the  acts 
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of  the  former,  the  government  holds  itself  responsible  in  many 
cases,  because  their  acts  are  performed  for  the  immediate  inte- 
rest of  the  government.  But,  for  the  acts  of  the  latter,  no 
government  holds  itself  pecuniarily  responsible.  It  provides 
means  to  make  them  personally  responsible,  or  to  punish  them 
for  malfeasance  in  office,  and  in  so  doing  it  does  all  which  the 
people  have  by  their  constitution  and  laws  required  of  the 
government. 

In  a  word,  it  is  too  clear  to  be  argued  that,  upon  the  facts  of 
the  case,  there  is  nothing  to  justify  a  claim  against  the  United 
States  on  the  part  of  a  citizen  of  the  United  States. 

What  remains,  then,  of  question  ?  Only  this,  in  the  second 
place,  namely,  to  consider  whether,  in  a  matter  of  this  nature, 
a  citizen  of  the  Peruvian  Republic  has  larger  rights  than  a 
citizen  of  the  United  States.  I  cannot  consent  that  he  has. 
We  open  our  ports  to  the  vessels  of  Peru ;  we  admit  her  citizens 
to  enter  freely  into  the  country, — to  sojourn  therein, — to  buy 
and  sell, — and  to  enjoy  all  the  privileges  and  advantages  of  alien 
friends,  including  the  use  of  the  pilots  of  the  country,  and  of 
the  courts  of  justice  and  its  ministers  to  recover  damages  of 
such  pilots  if  they  misdemean  themselves, — and  all  this  to  the 
same  degree  as  those  rights  are  enjoyed  by  the  citizens  of  the 
United  States.  But  we  have  not  undertaken  that  the  Govern- 
ment shall  be  their  attorney  to  conduct  their  suits  for  them : 
still  less  that  it  shall  underwrite  all  the  engagements  our  citi- 
zens may  make  with  them,  or  they  with  our  citizens,  whether 
in  California  or  in  Maryland. 

Some  argument  is  raised  by  the  Peruvian  Minister  upon  the 
fact  that  Mr.  Webster  entertained  this  claim,  and  presented  it 
to  the  Governor  of  California.  If  so,  Mr.  Webster  did  this  on 
imperfect  statement  of  facts ;  and  with  more  knowledge  of  them, 
or  more  consideration  of  the  case,  he  could  not  have  failed  to 
decide  that  it  did  not  involve  any  claim  on  the  State  of  Cali- 
fornia. If  it  were  otherwise,  however,  we  cannot  admit  that  a 
declaration,  or  even  an  act,  of  a  Head  of  Department,  not  con- 
summated in  the  forms  of  law,  devolves  pecuniary  responsibility 
on  the  United  States. 

There  is  an  idea,  which  seems  to  be  making  its  way  into  the 
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public  mind,  to  the  effect  that  if  the  Department  of  State, 
undertakes  to  aid  a  citizen  of  the  United  States  in  the  prosecu- 
tion of  a  foreign  claim,  and  does  not  succeed,  thereupon  a  claim 
for  damages  arises  against  the  United  States.  No  notion  could 
be  more  erroneous  in  itself.  (Baron  de  Bode  v,  Regina,  Law 
and  Equity  Reports,  vol.  xvi,  p.  14.)  Nor  could  there  be  any 
doctrine  more  mischievous  to  private  interests ;  for  if  admitted 
it  would  compel  the  Government  to  shut  a  deaf  ear  to  most 
applications  of  its  citizens  in  their  controversies  with  foreigners 
or  foreign  governments.  For  the  same  or  greater  reason,  the 
Government  cannot  consent  to  be  responsible  in  damages  to 
the  government  of  every  foreigner  in  his  controversies  with 
citizens  of  the  United  States. 

I  admit  that  foreign  governments  as  such  are  to  deal  only 
with  the  Federal  Government  in  a  matter  of  political  contro- 
versy with  the  United  States.  I  confess,  also,  that  the  line  of 
demarcation  is  not  well  defined  between  those  questions  of 
private  international  law,  in  which  a  foreign  government  may 
interpose  in  behalf  of  its  citizens,  and  those  in  which  it  may 
not.  Wherever  that  line  shall  be  drawn,  however,  it  cannot  be 
made  so  to  run  as  to  require  or  justify  the  interference  of  the 
United  States  here.  It  is  a  matter  of  mere  private  right,  in  the 
course  of  municipal  law,  appertaining  to  the  judicial  tribunals 
of  the  country,  which  are  as  fully  open  to  citizens  of  the  Peru- 
vian Republic  as  to  those  of  the  United  States.  As  to  it  the 
Federal  Government  is  under  no  obligation  to  interfere,  nay,  its 
interference  would  not  be  tolerated  by  the  courts,  even  if  the 
party  aggrieved  were  a  citizen  of  the  United  States. 

In  conclusion,  my  opinion  is  that  no  responsibility  in  the 
premises  attaches  to  the  Government  of  the  United  States, 
whether  on  account  of  any  supposed  liability  of  the  State  of  • 
California,  or  any  supposed  omission  of  duty  on  the  part  of  the 
Marshal,  or  any  supposed  opinion  or  declaration  of  the  Secre- 
tary of  Stafe,  or  for  any  other  cause  whatsoever,  which  can 
justify  the  demand  of  the  Peruvian  Republic. 
I  have  the  honor  to  be,  very  respectfully, 

C.  GUSHING. 

Hon.  Wm.  L.  Marcy, 

Secretary  of  State. 
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TRANSFER  OF  STOCKS  OF  FOREIGN  DECEDENTS. 

Bj  the  treasury  regulations,  transfer  of  public  stocks  held  by  foreign  dece- 
dents may  be  made,  on  satisfactory  proof  that  the  party  claiming  the  right 
in  such  stocks  is  entitled  as  devisee,  distributee,  or  otherwise  according  to 
law. 

Attorney  General's  Office, 

May  81,  1855. 

Sir  :  I  have  received  your  letter  of  yesterday,  transmitting 
certain  documents  presented  as  evidence  of  the  alleged  right  of 
Mr.  George  Christ  to  control  certain  stocks  of  the  United 
States,  standing  in  the  name  of  "  Henrietta  Countess.de  Rossi, 
n6e  Sontag,  wife  of  Charles  Jean  Adam,  Count  de  Rossi,  a 
general  in  the  service  of  his  Majesty  the  King  of  Sardinia." 

The  Countess  Rossi  having  deceased,  the  question  is,  in  what 
manner  and  on  what  proof  the  parties  entitled  to  her  succession 
may  sell  and  collect  the  above  stocks  or  the  dividends  thereof. 

Some  time  since,  Mr.  Christ  presented  letters  of  administra- 
tion on  the  estate  of  Madam  Sontag  Rossi,  which,  being  found 
defective  on  their  face,  were  not  recognised  by  the  Depart- 
ment. 

The  papers  now  presented  consist  of 

1.  A  document,  duly  certified,  affording  judicial  proof,  made 
at  Turin,  of  the  marriage  of  the  Count  and  Countess  Rossi,  the 
names  and  ages  of  their  children,  and  the  relative  interest  of  the 
parties  in  the  succession  according  to  the  laws  of  Sardinia,  and 
the  same  duly  verified  at  Vienna. 

2.  A  power  of  attorney  by  the  proper  parties,  including 
Count  Alexander  Rossi,  a  major  son  of  the  Countess,  and 
Count  Charles  acting  for  himself  and  his  minor  children,  which 
authorizes  Mr.  Christ  to  act  in  the  premises.  The  power  was 
executed  and  duly  authenticated  at  Vienna.  It  applies  to  the 
property  of  Madam  Sontag  Rossi  in  this  country,  including 
"titres  de  rentes.'*  This  phrase  covers  the  public  stocks  in 
question,  and  is  imperfectly  translated  in  the  translation  filed 
with  the  papers.  The  original,  or  a  duly  authenticated  copy  of 
it,  should  be  filed  in  the  Department. 
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I  think  these  documents  fulfil  the  conditions  of  the  treasury 
regulations  of  August  15th,  1849,  Nos.  8  to  11  inclusive,  con- 
cerning stocks  of  the  United  States. 

No  point  of  serious  doubt  occurs  in  the  case,  except  on  the 
suggestion  made  in  your  letter. 

In  a  previous  power  of  attorney  given  by  Count  Rossi  to  Mr. 
Christ,  the  Countess  was  described  as  of  Vienna. 

It  appears  by  the  documents  that  Count  Rossi  has  a  double 
domicil,  that  of  Sardinia  by  birth,  public  employments,  and 
political  rights,  and  that  of  Austria  by  actual  residence.  ^His 
wife's  domicil  follows  his;  and  so  does  the  domicil  of  his 
children.  He  has,  in  the  present  case,  made  proof  of  his  mar- 
riage, and  of  the  affiliation  and  rights  of  his  family,  in  Sar- 
dinia. 

These  proofs  he  might  reasonably  make  there,  among  gentle- 
men of  respectability,  as  the  witnesses  in  this  case  are  certified 
to  be,  of  his  family  connection ;  and  perhaps  he  might  not  be 
able  to  give  such  proof  elsewhere. 

As  to  rights  of  succession,  he  might  well  choose  to  be 
governed  by  the  laws  of  his  native  country  and  political  domi- 
cil, rather  than  by  those  of  his  mere  place  of  residence  and 
municipal  domicil.  Probably,  if  any  conflict  of  law  exist  in 
the  case,  the  right  would  have  to  be  determined  by  the  laws  of 
Sardinia,  as  the  political  domicil  of  Count  Rossi,  of  his  child- 
ren, and  of  the  Countess  herself  in  the  right  of  her  husband. 

The  observations,  in  my  letter  of  the  28th  of  March  last, 
which  assumed  that  the  rights  of  these  parties  are  to  be 
governed  by  the  laws  of  Austria,  were  founded  on  the  assump- 
tion that  Vienna  was  their  true  and  exclusive  domicil.  That  not 
being  the  fact,  there  does  not  seem  to  be  any  sufficient  cause  to 
disregard  the  new  documents  transmitted  by  Count  Rossi. 
I  am,  very  respectfully 

C.  CUSHING. 
P.  G.  Washington,  Esq., 

Acting  Secretary  of  the  Trea9ury. 

Vol.  VIL— 16 
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APPOINTMENT  OP  CONSULS. 

It  belongs  exclasivelj  to  the  President  of  the  United  States,  by  and  with  the 
advice  and  consent  of  the  Senate,  to  appoint  consular  officers  to  such  places 
as  he  and  they  deem  to  be  meet. 

Consuls  are  officers  created  by  the  Constitution  and  the  laws  of  nations,  not  by 
acts  of  Congress. 

CoDgrcss  may  by  law  vest  the  appointment  of  inferior  consular  officers  in  the 
President  alone  or  in  the  Secretary  of  State. 

When  the  act  of  the  last  Congress,  remodelliug  the  consular  system,  says  that 
frSm  and  after  the  80th  of  June  next  the  President  shall  appoint  consuls  to 
certain  places,  it  means  that  he  may  appoint  them,  if  he  see  fit,  with  such 
reference  to  the  advice  and  consent  of  the  Senate  as  the  Constitution  pre- 
scribes. 

The  act  does  not  require  him  to  appoint  new  consuls,  or  to  reappoint  the  pre* 
sent  incumbents,  at  the  places  mentioned,  nor  to  remove  consuls  now  existing 
at  places  not  named  in  the  act,  nor  to  omit  to  appoint  new  ones  at  other 
places  not  named  in  it 

The  rates  and  the  mode  of  compensation,  by  the  act,  take  effect  in  regard  to 
all  consuls  at  the  places  named,  and  lawfully  in  office  at  the  day  fixed, 
whensoever  they  have  been  or  shall  be  appointed. 

All  the  provisions  of  the  act  regarding  the  duties  of  consular  officers  take  effect 
on  the  1st  of  July. 

Nothing  in  the  act  forbids  the  continued  appointment  of  vice-consuls  or  con- 
sular agents,  with  approval  of  the  Secretary  of  State. 

The  several  consuls  for  whom  the  act  provides  annual  salaries,  must  collect  and 
pay  over  all  fees  for  consular  service  to  the  Government. 

The  penalty  of  removal  fh>m  office,  which  the  act  affixes  to  the  non-performance 
of  some  duties  by  consuls,  is  inoperative,  because  removal  from  office  can- 
not be  enacted  as  a  statute  penalty,  it  being  a  matter  for  the  constitutional 
discretion  of  the  President. 

Consuls  not  duly  accounting  for  fees  collected  for  consular  service  are  subject 
to  indictment  for  the  statute  crime  of  embezzlement,  in  the  terms  of  the  act 
of  1846,  which  regulates  the  collection,  safe-keeping,  and  disbursement  of 
public  moneys. 

Consuls,  commercial  agents,  vice-consuls,  and  consular  agents,  for  whom  sala- 
ries are  not  provided  by  the  act,  are  entitled  to  continue  to  receive  fees  for 
consular  service. 

The  act  does  not  repeal  any  fees  except  those  which  it  expressly  mentions, 
and  leaves  all  others  as  they  now  stand  by  act  of  Congress  or  regulations  of 
department. 

The  provisions  of  the  act  against  the  appointment  of  any  citizen  of  the  United 
States,  not  actually  residing  therein  or  abroad  in  the  public  service  at  the 
time,  is  directory  only,  not  mandatory  on  the  President 

In  taking  charge  of  the  estates  of  citizens  of  the  United  States  dying  abroad, 
the  power  of  consuls  is  limited  to  collecting  the  assets  abroad,  dischar^ng 
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tbem  of  local  liabilities,  redaoing  tbem  to  money,  and  transmitting  to  tbe 
treasnrj,  subject  to  tbe  orders,  botb  before  and  afterwards,  of  tbe  lawfal 
executor  or  administrator. 

Tbe  rale  for  tbe  distribution  of  tbe  personal  effects  of  any  deceased  citizen  of 
tbe  United  States,  eitber  at  borne  or  abroad,  is  tbe  law  of  tbe  particular 
State  of  bis  domicil,  and  cannot  be  cbanged  by  act  of  Congress. 

Consuls  general  are  tbe  proper  persona  to  bold  consular  posts  in  tbe  capitals 
of  tbe  great  transmarine  dependencies  of  European  powers,  and  to  constitute 
tbe  medium  of  communication  witb  tbe  local  governor  or  captain  general, 
and  are  appointable  at  tbe  discretion  of  tbe  President  witb  consent  of  tbe 
Senate. 

Attoknby  General's  Office, 

June  2,  1855. 
Sib  :  I  proceed  now  to  complete  my  reply  to  your  communi- 
cation of  the  17th  ultimo,  by  disposing  of  so  much  of  the  same, 
and  of  the  written  memoranda  and  verbal  suggestions  accompa- 
nying it,  as  relates  to  the  consular  provisions  of  the  act  of  the 
last  Congress,  entitled  '^  An  act  to  remodel  the  diplomatic  and 
consular  systems  of  the  United  States." 
The  act  provides,  in  its  4th  section,  as  follows : 
'^  Sec.  4.  And  be  it  further  enacted,  That  from  and  after  the 
thirtieth  day  of  June  next  the  President  of  the  United  States 
shall,  by  and  with  the  advice  and  consent  of  the  Senate,  appoint 
consuls  for  the  United  States,  to  reside  at  the  following  places, 
who  shall  receive  during  their  continuance  in  office  an  annual 
compensation  for  their  services  not  exceeding  the  amount  spe- 
cified herein  for  each,  and  who  shall  not  be  permitted  to  trans- 
act, under  the  penalty  of  being  recalled  and  fined  in  a  sum  not 
less  than  two  thousand  dollars,  business  either  in  their  own 
name  or  through  the  agency  of  others/' 

The  section  then  goes  on  to  enumerate  sundry  places,  in 
various  parts  of  the  world,  with  salaries  annexed  to  each,  thus, 
— "London,  seven  thousand  five  hundred  dollars." 
The  act  provides,  in  its  5th  section,  as  follows : 
"  Sec.  6.  And  be  it  further  enacted.  That  from  and  after  the 
thirtieth  day  of  June  next  the  President  of  the  United  States 
shall,  by  and  with  the  advice  and  consent  of  the  Senate,  appoint 
consols  and  commercial  agents  for  the  United  States,  to  reside 
at  the  following  places,  who  shall  receive,  during  their  continu- 
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ance  in  ofiBce,  an  annual  compensation  for  their  services  not 
exceeding  the  amount  specified  herein  for  each,  and  who  shall 
be  at  liberty  to  transact  business." 

And  the  section  then  goes  on  to  enumerate  sundry  places, 
each  with  salary  annexed,  some  of  them  thus, — ^'  Southampton, 
one  thousand  dollars;"  and  others  thus, — "Cura§ao,  five  hun- 
dred dollars,  (commercial  agent.)" 

The  6th  and  7th  sections  declare  that  no  consul  or  commer- 
cial agent,  who  shall,  after  the  thirtieth  day  of  June  next,  be 
appointed  to  any  of  the  places  herein  named^  shall  be  entitled 
to  compensation  until  he  shall  have  reached  his  post  and  entered 
upon  his  official  duties;  and  that  the  compensation  of  every 
consul  or  commercial  agent,  so  appointed  to  any  of  the  places 
herein  named,  shall  cease  on  the  day  that  his  successor  shall 
enter  upon  the  duties  of  his  office. 

The  9th,  10th,  11th,  18th,  14th,  15th,  16th,  17th,  18th,  19th, 
20th,  21st,  22d,  and  23d  sections  provide  various  regulations 
concerning  <' consuls  and  commercial  agents;"  the  9th  also, 
and  that  alone,  mentioning  "vice  consuls"  and  "consular 
agents." 

The  12th  section  provides  as  follows : 

"  Sec.  12.  And  be  it  further  enacted.  That  it  shall  be  the 
duty  of  consuls  and  commercial  agents  to  charge  the  following 
fees  for  performing  the  services  specified,  for  which,  under  the 
penalty  of  being  removed  from  office,  they  shall  account  to  the 
Government  at  the  expiration  of  every  three  months,  and  hold 
the  proceeds  subject  to  its  drafts : 

"For  receiving  and  delivering  ships*  papers,  half  cent  on 
every  ton,  registered  measurement,  of  the  vessel  for  which  the 
service  is  performed. 

"  For  every  seaman  who  may  be  discharged  or  shipped  at 
the  consulate  or  commercial  agency,  or  in  the  port  in  which 
they  are  located,  one  dollar ;  which  shall  be  paid  by  the  master 
of  the  vessel. 

"  For  every  other  certificate,  except  passports, — the  signing 
and  verification  of  which  shall  be  free — ^two  dollars." 

The  28th  section  declares  that  the  President  of  the  United 
States  is  "authorized  to  bestow  the  title  of  consul  general" 
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upon  any  consul  in  Asia  or  Africa,  *'  when,  in  his  opinion,  such 
title  will  promote  the  public  interest." 

The  26th  section  repeals  all  acts  or  parts  of  acts  authorizing 
the  payment  to  consuls  of  "  salaries  for  clerk-hire  and  office- 
rent." 

The  27th  section  provides  as  follows : 

^^  Sec.  27.  And  be  it  further  enacted,  The  provisions  of  this 
act  to  take  effect  from  and  after  the  thirtieth  of  June  next, 
any  law  or  laws  of  the  United  States  to  the  contrary  notwith- 
standing." 

Upon  the  construction  of  this  act,  the  first  question  is :  Does 
it  supersede  the  consuls  who  may  be  in  office  when  it  goes  into 
effect  ? 

My  judgment  on  this  point  is  governed  by  the  considerations 
stated  at  length  in  my  letter  of  the  25th  ultimo  regarding  the 
public  ministers  of  the  United  States,  which  considerations 
apply  in  principle  to  the  subject  of  consuls,  and  compel  me  to 
think  that  the  words  of  enactment, — the  President  shall  from 
and  after  such  a  day  appoint, — ^signify  only,  may  appoint, — or 
rather,  that  such  and  such  compensation  shall  be  allowed,  after 
such  day,  to  such  officers  of  the  denomination  and  at  the  places 
specified,  who  shall  from  and  after  that  day  be  lawfully  in 
office  under  the  Constitution  or  acts  of  Congress.  Of  course, 
the  act  does  not  operate,  either  propria  vigore^  or  by  compul- 
sion of  the  President's  wiU,  so  as  to  supersede  2Liij  consul.  I 
refer  to  that  communication  for  a  full  statement  of  the  consider- 
ations of  constitutional  right,  or  legislative  and  administrative 
action,  and  of  statutory  construction,  which  bring  me  to  this 
conclusion. 

It  occurs  to  me,  however,  that  one  of  those  arguments  may 
have  additional  force  of  impression,  in  being  presented  from 
another  point  of  view. 

The  appropriation  act  provides  that  the  increased  salaries, 
which  the  new  act  allows  from  and  after  a  certain  day,  may  be 
paid  to  such  existing  envoys  extraordinary  as  may  not  be  reap- 
pointed. This  clause  of  the  appropriation  act  does  not  repeal 
anything;  it  only  assumes  that  a  certain  thing  may  lawfully 
happen,  and  then  declares  what  is  to  be  intended  as  the  mean- 
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ing  of  the  general  act  as  applicable  to  that  thing  in  case  it  shall 
thus  happen.  That  supposed  lawful  thing  is,  the  abstention  of 
the  President  from  reappointing  certain  envoys  extraordinary. 
Now,  this  abstention  could  not  be  lawful  if  the  language  of  the 
act,  in  regard  to  the  appointment  of  envoys  from  and  after  a 
prescribed  day,  implied  an  obligation  imperative  on  the  con- 
science of  the  President.  But  the  clause  of  the  appropriation 
act  admits  the  legality  of  the  supposed  abstention :  of  course 
the  provision  of  the  new  law  in  relation  to  the  appointment  of 
envoys,  from  and  after  a  certain  day,  though  absolute  in  terms, 
is  not  to  be  construed  as  imperative,  and  was  not  so  intended 
by  Congress,  either  in  the  sense  of  inclusion  of  appointment 
or  of  exclusion,  or  as  regards  either  time  or  nominal  designa- 
tion. 

Now,  the  same  precise  words,  and  in  the  same  collocation, 
are  employed  in  regard  to  consuls  and  commercial  agents,  as 
well  as  envoys  and  secretaries  of  legation ;  and,  according  to 
the  settled  rules  of  statutory  construction,  what  they  mean  in 
one  of  the  cases  they  mean  in  all.  But  we  have  ascertained 
that  the  words  are  not  imperative  in  their  relation  to  envoys. 
Of  course  they  are  not  imperative  in  their  relation  to  consuls 
and  commercial  agents,  either  in  the  sense  of  inclusion  of 
appointment  or  of  exclusion,  or  as  regards  either  time  or  nomi- 
nal designation. 

Neither  the  present  nor  any  other  law  of  the  United  States 
professes  to  define  the  difference  of  meaning  between  the  terms 
consul,  vice  consul,  commercial  agent,  and  consular  agent. 
Some  writers  on  public  law  employ  the  term  "  consular  agent" 
as  the  generic  designation  of  the  class  of  consular  officers,  just 
as  "  diplomatic  agent"  is  often  used  in  a  similar  generic  sense 
to  denote  all  diplomatic  officers,  the  ambassadors  and  public 
ministers  of  the  Constitution.  But  the  term  "  consular  agent" 
certainly  has  a  much  narrower  acceptation  in  the  usage  of  this 
Government.  The  language  of  the  Constitution,  as  well  when 
it  refers  to  the  appointments  of  our  own  "  consuls,"  as  when  it 
gives  to  the  courts  of  the  United  States  jurisdiction  over  foreign 
"consuls,"  must  be  regarded  as  making  this  latter  term  the 
true  nominal  designation  of  the  class  in  our  law. 
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In  the  early  usage  of  the  GoYernment,  we  bad  only  consuls 
and  vice-consuls,  both  appointed  by  nomination  to  the  Senate ; 
but  the  present  act,  in  the  section  where  it  speaks  of  ''vice 
consuls*'  and  "consular  agents/'  seems  to  regard  them  as  the 
subordinates  of  consuls,  and  not  requiring  nomination  to  the 
Senate ;  and  this  view  of  their  relation  is  in  accordance  with 
existing  usages.     (M oreuil,  Agents  Consulaires,  p.  65.) 

The  act  assumes  another  description  of  consular  functionary, 
that  of  "commercial  agent,"  as  requiring  to  be  commissioned 
by  nomination  to  the  Senate,  and  therefore  having  the  same 
relation  to  the  laws  of  the  United  States  as  "  cgnsul;"  and,  in 
assigning  "commercial  agents"  to  the  colonial  ports  of  the 
Netherlands,  it  recognises  the  existing  usage,  of  applying  this 
designation  to  consular  officers  appointed  to  countries  where  no 
formal  recognition  of  them  by  exequatur  can  be  deipanded  or 
obtained  by  the  Government. 

Inspection  of  the  language  of  public  treaties  will  aid  us  to 
understand  the  mutual  relation  of  the  several  grades  of  "  con- 
suls." 

Our  first  consular  convention  with  France  stipulates  that 
either  government  may  appoint  consuls  and  vice-consuls,  who 
may  establish  "agents"  in  the  different  ports  or  places  of  their 
departments,  such  agents  to  hold  by  "  commission  from  one  of 
the  said  consuls."     (viii  Stat,  at  Large,  p.  108.), 

Our  previous  treaty  of  commerce  with  France  provides  that 
each  government  may  have,  in  the  ports  of  the  other,  "  consuls, 
vice-consuls,  agents,  and  commissaries."  (viii  Stat,  at  Large, 
p.  28.) 

The  same  phrase  occurs  in  our  first  treaty  of  amity  and  com- 
merce with  Sweden,     (viii  Stat,  at  Large,  p.  74.) 

In  a  subsequent  treaty  with  the  same  power,  (viii  Stat,  at 
Large,  p.  236,)  the  phraae  employed  is  consuls,  vice-consuls, 
and  commercial  agents,  (agents  de  commerce.)  It  also  speaks 
of  "  consuls  and  their  deputies,"  (suppl&ans.) 

In  a  treaty  with  Russia,  consuls,  vice-consuls,  commercial 
agents,  (agents  commerciaux),  and  commissaries,  are  classed 
together  as  consular  officers,     (viii  Stat,  at  Large,  p.  448.) 

But  the  late  consular  convention  with  France  is  the  most 
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explicit  of  all  on  this  point.  It  makes  provision  for  consuls 
general,  consuls,  vice-consuls,  and  consular  agents;  the  vice- 
consuls  and  consular  agents  to  be  appointed  by  the  consuls 
general  and  consuls,  and  approved  by  their  government.  (Ses- 
sion Acts  1853-4,  Treaties,  p.  117.)  It  also  provides  for 
"  felfeves  consuls.'' 

This  convention  is  framed  with  reference  to  the  laws  of 
France,  by  which  vice-consuls  and  consular  agents  are  the 
"delegates"  of  the  consuls,  (Ordon.  26  Octobre,  1838,  De 
Clercq,  Formulaire,  p.  509,)  and  which  establish  the  office  of 
felSve  consul,  (Ordon.  20  Aofit,  1883,  ibid.,  p.  467.) 

We  may  conveniently  regard  the  word  of  the  Constitution, 
"  consuls,"  as  the  generic  designation  of  a  class  of  public 
officers  existing  by  public  law,  and  recognised  by  numerous 
treaties,  who  are  appointed  by  their  government  to  reside  in 
foreign  countries,  and  especially  in  seaports,  and  other  conve- 
nient points,  to  discharge  administrative,  and  sometimes  judi- 
cial, functions  in  regard  to  their  fellow-citizens,  merchants, 
mariners,  travellers,  and  others,  who  dwell  or  happen  to  be  in 
such  places ;  to  aid,  by  the  authentication  of  documents  abroad, 
in  the  collection  of  the  public  revenue ;  and,  generally,  to  perform 
such  other  duties  as  may  be  assigned  to  them  by  the  laws  and 
orders  of  their  government. 

Congress  cannot,  by  legislative  act,  appoint  or  remove  con- 
suls any  more  than  ministers ;  but  it  may  increase  at  will  the 
descriptions  of  consular  officers;  it  may  enlarge  or  diminish 
their  functions;  it  may  regulate  their  compensation;  it  may 
distinguish  between  some  officers  appointable  with  advice  of 
the  Senate,  and  others  appointable  by  the  President  alone,  or 
by  a  Head  of  Department. 

Accordingly,  by  successive  acts  of  Congress,  namely:  the 
act  of  April  14,  1792,  (i  Stat,  at  Large,  p.  254;)  July  6,  1797, 
(i  Stat,  at  Large,  p.  533 ;)  March  2,  1799,  (i  Stat,  at  Large,  p. 
690;)  February  20,  1808,  (ii  Stat,  at  Large,  p.  208 ;)  March  3, 
1813,  (ii  Stat,  at  Large,  p.  810 ;)  April  20,  1818,  (iii  Stat,  at 
Large,  p.  487 ;)  March  1,  1828,  (iii  Stat,  at  Large,  p.  787 ;) 
March  8,  1836,  (iv  Stat,  at  Large,  p.  773 ;)  July  20,  1840,  (v 
Stat,  at  Large,  p.  394 ;)  March  3,  1848,  (v  Stat,  at  Large,  p. 


Digitized  by 


Google 


TO  THE  SECRETARY  OF  STATE.     •  249 

Appointment  of  ConHuls. 

750 ;)  August  11,  1844,  (ix  Stat,  at  Large,  p.  276 ;)  July  29, 
1850,  (ix  Stat,  at  Large,  p.  442 ;)  and  by  various  other  inci- 
dental provisions  of  law,  duties  are  imposed,  and  rights  conferred 
on  this  class  of  public  officers,  under  the  different  statute  names 
of  consuls  general,  consuls,  vice-consuls,  commercial  agents, 
vice  commercial  agents,  and  consular  agents. 

But  all  these  acts  do  by  no  means  exhaust  the  subject.  On 
the  contrary,  the  important  act  of  1792  contains  a  declaratory 
provision,  which  is  to  be  understood  as  implied  in  all  other  acts 
of  Congress,  as  follows^ 

^^  The  specification  of  certain  powers  and  duties  herein  to  be 
exercised  or  performed  by  the  consuls  and  vice-consuls  (or  other 
consular  officers)  of  the  United  States,  shall  not  be  construed 
to  the  exclusion  of  others  resulting  from  the  nature  of  their 
appointments,  or  any  treaty  or  convention  under  which  they 
may  act."     (Sec.  9.) 

So  that,  outside  of  acts  of  Congress,  the  functions  of  consuls 
are  indicated,  and  their  duties  and  rights  defined,  first,  by  many 
general  treaties,  conventions,  and  consular  conventions,  entered 
into  between  the  United  States  and  other  sovereign  powers. 

Then,  like  other  executive  officers  of  the  United  States, 
consuls  are  subject  to  regulations  issued  by  the  proper  Head  of 
Department.  (See  Henshaw*s  Manual,  p.  122 ;  Gratiot  v.  United 
States,  iv  Howard's  R.,  p.  80 ;  United  States  v.  McDaniel,  vii 
Peters,  p.  1 ;  Aldridge  v.  Williams,  iii  Howard,  p.  9.) 

In  addition  to  which,  they  possess,  by  the  law  of  nations, 
many  functions,  rights,  and  privileges,  other  than  such  as  are 
defined  by  convention,  by  legislative  act,  or  by  regulation. 

But  their  appointment  remains  unchangeably  one  of  the 
organic  powers  of  the  Executive,  derived  from  the  Constitution, 
not  from  any  act  of  Congress. 

In  illustration  of  which  is  the  fact,  that,  in  the  course  of  the 
first  three  years  of  the  administration  of  President  Washington, 
and  prior  to  the  enactment  of  the  first  act  of  Congress  on  the 
subject,  consuls  were  duly  appointed  and  commissioned,  mpstly 
during  the  sitting  of  the  Senate,  but  some  in  its  recess,  for  the 
ports  or  islands  ef  Canton,  Madeira,  Liverpool,  Dublin,  Bor- 
deaux, Nantes,  Rouen,  Hispaniola,  Martinique,  Bilbao,  London^ 
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Surinam,  Santa  Cruz,  Lisbon,  Morocco,  Copenhagen,  Bristol ; 
and  vice-consuls  for  Cowes,  Marseilles,  Hamburg,  Havre-de- 
Grace,  Fayal. 

It  is  impossible  for  me  to  doubt,  therefore,  that  the  only 
effect  of  the  new  act  in  this  relation  is  to  say,  that  as  to  such 
consuls  or  commercial  agents  as  shall,  on  the  day  prescribed, 
be  lawfully  in  office  at  the  respective  places  mentioned,  the  rate 
of  compensation  per  annum  thereafter  shall  be  such  as  the  act 
allows.  The  President  may  appoint  new  consuls  at  any  of  the 
places  mentioned  on  that  or  any  other  date,  if  he  sees  fit, 
because  this  the  Constitution  empowers  him  to  do ;  but  this  act 
neither  empowers  nor  requires  him  to  do  it :  all  which  in  this 
relation  it  enacts  is  rate  of  compensation  for  ^'consuls"  and 
'^commercial  agents''  at  certain  places,  whenever  the  same 
shall  be,  or  may  have  been,  appointed ;  that  compensation  to 
take  effect  on  the  day  defined  by  the  act. 

Further  to  show  that  this  act  cannot  be  reasonably  construed 
as  intending  to  require  the  President  to  do  what  the  Constitu- 
tion, on  considerations  of  public  policy,  has  intrusted  to  the 
sole  discretion  of  the  Executive,  may  be  mentioned  the  clause 
of  the  act  which  says,  in  words,  that  the  President  shall  appoint 
a  "consul"  at  Port-au-Prince.  This,  if  done,  would  have  the 
effect,  according  to  international  usage,  of  placing  the  Haytien 
empire  in  diplomatic  relation  with  the  United  States.  It  is  not 
presumed  that  such  was  the  purpose  of  the  law-makers;  yet 
such  is  the  necessary  effect  of  the  law,  if  the  words  ^^  shall 
appoint"  are  mandatory  in  operation.  If  they  are  mandatory 
in  any  case,  they  are  in  all :  if  not  mandatory  in  one  case,  they 
are  so  in  none. 

Another  illustration,  which  this  act  itself  affords,  of  the 
necessity  of  leaving  the  power  of  determining  when  and  at 
what  places  to  appoint  officers  of  this  class,  and  of  what 
rank  to  appoint  them,  where  the  Constitution  placed  it — in 
the  hands  of  the  Executive — is  the  provision  for  establishing 
'*  commercial  agents"  in  five  of  the  colonies  of  the  Netherlands. 
This  provision  has  apparent  reference  to  the  fact,  which  once 
existed,  namely,  the  refusal  of  the  Netherlands  to  receive  con- 
suls in  their  colonies.     But  this  fact  no  longer  exists ;  for  the 
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convention  of  January  22,  1855,  between  the  United  States 
and  the  Netherlands,  and  the  ratifications  of  which  have  been 
exchanged,  stipulates  for  the  admission  of  consuls  general, 
consuls,  and  yice-consuls,  in  all  the  open  ports  of  the  trans« 
marine  possessions  of  the  Netherlands. 

Before  passing  from  this  part  of  the  act,  it  may  be  well  to 
observe  that  the  phrase  in  the  4th  section,  which  forbids  certain 
consuls  ^'  CO  transact  *  *  business  either  in  their  own  name  or 
through  the  agency  of  others,"  cannot  be  taken  literally ;  for 
if  so,  the  consul  could  not  have  any  private  interests,  or  even  a 
household,  all  which  involve  the  transaction  of  business.  These 
words  must  be  construed  in  reference  to  the  mischief,  which  the 
history  of  the  acts  shows  they  were  intended  to  remedy,  namely, 
^^  trading  as  a  merchant,"  which,  undoubtedly,  the  provision 
prohibits.  In  the  6th  section  the  same  phrase  of  undue  gene- 
rality is  found,  but  there  it  is  employed  in  the  sense  of  permis- 
sion, and  therefore  does  not  need  to  be  carefully  scrutinized. 

In  forbidding  consuls  *^to  transact  business,"  that  is,  *Ho 
trade  as  merchants,"  the  4th  section  further  says,  *^  under  the 
penalty  of  being  recalled  and  fined  in  a  sum  not  less  than  two 
thousand  dollars." 

The  phrase  here  used,**-^' under  the  penalty  of  being  re- 
called,"— ^like  that  in  the  12th  section  requiring  the  consul  to 
collect  and  account  for  certain  fees  ^' under  the  penalty  of 
being  removed  from  office,"  is  of  dubious  legality.  I  do  not 
think  dismissal  from  office  can  be  enacted  by  statute  as  penalty. 
What  court  is  to  try  and  judge  ?  Is  the  provision  designed  for 
the  case  of  impeachment?  It  does  not  say  this.  Does  the  act 
mean  to  dictate  to  the  President  when  to  remove  a  public  officer  ? 
That  cannot  be.  The  power  of  removal,  and  the  absolute  right 
to  exercise  it  according  to  his  conscience,  like  the  power  of 
appointment,  he  holds  by  the  Constitution. 

Besides,  it  is  neither  convenient  nor  according  to  the  analo- 
gies of  our  political  system,  to  consider  removal  from  office  the 
infliction  of  a  legal  penalty.  A  penalty  is  the  result  of  a  legal 
process.  Dismissal  from  office  belongs  to  a  different  class  of 
administrative  or  political  considerations,  resting  in  the  mere 
executive  discretion  of  the  President. 
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On  the  whole,  this  proTision  of  the  statute  must  be  deemed 
inexecutable. 

No  provision  is  made  as  to  the  process  by  which  this  fine  of 
two  thousand  dollars  is  to  be  recovered.  In  the  case  of  another 
violation  of  duty,  the  20th  section  indicates  the  remedy  by 
indictment  under  the  act  of  July  20th,  1840.  PoBnbly  the 
same  remedy  would  apply  here,  as  the  act  referred  to  makes 
consuls  and  commercial  agents  indictable  ^'  for  all  malversation 
and  corrupt  conduct  in  office."  (v  Stat,  at  Large,  p.  397.)  I 
should  be  more  confident  on  this  point,  but  for  the  fact  of  the 
present  act  singling  out  the  misdemeanor  of  the  20th  section  as 
indictable  under  the  act  of  July  20,  1840,  and  thus  raising 
negative  inference  as  to  the  applicability  of  the  penal  process 
of  that  law  to  the  other  new  definitions  of  misconduct  in  office. 
Possibly  the  present  fine,  if  not  recoverable  by  indictment, 
might  be  reached  by  an  action  of  debt  in  the  name  of  the 
United  States. 

The  foregoing  observations  afford  a  reply  to  several  of  the 
points  of  inquiry  verbally  indicated  by  you,  and  also  to  three 
others  of  the  questions  of  the  written  memorandum  of  the  17th 
ultimo,  namely : 

Can  consuls  not  newly  apppointed  or  reappointed  at  the 
places  named  in  the  act,  receive  the  salaries  therein  affixed  to 
said  places  respectively  ? 

Can  the  President  appoint  or  retain  consuls  at  places  where 
there  are  now  consuls,  but  with  no  provision  in  the  act  for  con- 
suls at  sucli  places  7 

Can  the  President,  by  and  with  the  advice  of  the  Senate, 
appoint  consuls  at  places  where  there  are  now  no  consuls,  and 
with  no  provision  in  the  act  for  consuls  at  such  places  ? 

To  each  of  these  questions,  my  reply  is  in  the  affirmative. 
The  act  has  operation,  in  respect  of  salary,  as  to  consuls  at  the 
places  named,  without  their  being  reappointed ;  such  as  have 
been  lawfully  appointed  continue  in  office  until  their  present 
commissions  are  withdrawn ;  and  the  President  can,  with  con- 
currence of  the  Senate,  appoint  consuls  at  any  place  whatever, 
whether  they  be  mentioned  in  the  act  or  not. 

The  appropriation  act  of  the  last  session  of  Congress  contains 
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an  item  of  two  hundred  and  seventy-one  thousand  seven  hun- 
dred and  fifty  dollars  "for  the  consuls  of  the  United  States." 
All  the  observations  concerning  the  similar  appropriation  for 
envoys,  in  the  same  act,  apply  to  this  appropriation  for  con- 
suls. 

The  next  question  is, — Can  vice-consuls  and  consular  agents 
be  appointed  after  this  act  goes  into  operation  ? 

Undoubtedly.  The  act  provides  for  consuls  or  commercial 
agents  at  certain  places;  but  does  not  contain  any  phrase, 
which,  either  expressly  or  impliedly,  forbids  the  appointment 
of  consuls  or  commercial  agents  at  other  places,  or  the  appoint- 
ment of  vice-consuls  or  consular  agents.  If  it  did,  the  prohibi- 
tion would  be  without  efficacy.  Instead  of  even  professing  to 
do  this,  although  the  act  provides  places  and  salaries  for  con- 
suls and  commercial  agents  only,  yet,  in  the  9th  section,  it 
expressly  recognises,  by  name,  and  regulates,  in  some  respects, 
vice-consuls  and  consular  agents.  While  so  mentioning  and 
regulating  them,  it  leaves  untouched  the  law,  whatever  it  is,  by 
which  their  existence  and  their  functions  are  determined. 

Next  comes  the  question, — ^Wbat  is  the  operation  of  this  act 
in  respect  to  fees,  so  far  as  regards  the  consuls  and  commercial 
agents  to  whom  the  act  gives  salary  7 

In  order  to  answer  this  question  satisfactorily,  it  becomes 
necessary  to  analyze  the  various  pertinent  provisions  of  the 
act. 

In  the  first  place^  it  does  not  contain  any  general  clause  of 
repeal.  At  its  close,  instead  of  the  usual  phrase, — ''  All  acts 
or  parts  of  acts  inconsistent  herewith  are  hereby  repealed," — it 
says, — ^^  The  provisions  of  this  act  to  take  effect,"  on  a  certain 
day,  "  any  law  or  laws  of  the  United  States  to  the  contrary 
notwithstanding."  Of  course,  the  section  leaves  the  question, 
of  what  the  act  repeals,  to  depend  on  other  parts  of  it,  and  its 
general  tenor. 

In  the  second  place,  the  act  in  its  general  tenor  is  affirma- 
the;  and  the  established  rule  of  law  in  this  respect  is,  that 
"  an  affirmative  statute  does  not  repeal  a  precedent  affirmative 
statute ;  and  if  the  substance  be  such  that  both  may  stand  toge- 
ther, they  shall  have  a  concurrent  efficacy."    (Dwarris  on  Sta- 
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tutes,  p.  474.)  Of  course,  on  the  point  whether  any  provision 
of  this  act  repeals  by  implication  of  identity  of  subject-matter 
any  provision  of  previous  acts,  it  will  be  necessary  to  consider 
whether  the  two  provisions  compared  are  incapable  of  concur- 
rent efficacy. 

If  the  act  professed  to  revise  the  question  of  consular  regula- 
tion as  a  whole,  then  it  might  by  implication  repeal  former 
acts.  (Bartlett  v.  King,  xii  Mass.  R.  p.  548 ;  Commonwealth 
V.  Cooley,  x  Pick.  R.  p.  40.)  But  this  it  does  not  undertake 
to  do.  And  law  does  not  favor  repeal  by  implication.  (Snell 
V.  Bridgewater  Manufacturing  Company,  xxiv  Pick.  p.  296.) 
Hence,  a  later  statute  on  a  given  subject,  not  repealing  an 
earlier  one  in  terms,  is  not  to  be  taken  as  a  repeal  by  implica- 
tion, unless  it  is  plainly  repugnant  to  the  former,  or  unless  it 
fully  embraces  the  whole  subject-matter.  (Goddard  v.  Barton, 
XX  Pick.  p.  410.) 

In  the  third  place,  the  act  refers  to,  and  amends  expressly, 
or  adopts  for  new  purposes,  parts  of  previous  acts  in  several 
instances ;  as  the  acts  of  February  28,  1803,  and  of  July  20, 
1840,  in  the  19th  flection,  and  that  of  April  14,  1792,  in  the 
21st.    Of  course  it  does  not  in  other  respects  repeal  those  acts. 

Finally,  it  contains  provisions  expressly  repealing  particular 
things  assumed  to  be  allowable  by  previous  acts :  as  allowances 
of  "  clerk  hire  and  qffice  rent,"  in  the  26th  section ;  "  fees  for 
the  signing  and  verification  of  passports,"  in  the  13th;  and 
"  commissions  for  receiving  or  disbursing  wages  or  extra  wages 
of  discharged  seamen,"  in  the  14th.  Such  cases  of  express 
repeal  in  a  statute,  especially  of  certain  individual  things  of  a 
class,  are  the  ordinary  implication  that  all  other  things  of  the 
same  class  remain  unrepealed. 

Bearing  in  mind  these  premises,  let  us  now  see  what  the  12th 
section  of  the  act  says  on  the  subject  of  fees  of  consuls  and  com- 
mercial agents. 

Its  language,  we  have  seen,  is  very  peculiar,  as  follows : 

"  Sec.  12,  And  be  it  further  enacted.  That  it  shall  be  the  duty 
of  consuls  and  commercial  agents  to  charge  the  following  fees 
for  performing  the  services  specified,  for  which,  under  the 
penalty  of  being  removed  from  office,  they  shall  account  to  the 
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Government  at  the  expiration  of  every  three  months,  and  hold 
the  proceeds  subject  to  its  drafts : 

''For  receiving  and  delivering  ships'  papers,  half  cent  on 
every  ton,  registered  measurement,  of  the  vessel  for  which  the 
service  is  performed. 

''  For  every  seaman  who  may  be  discharged  or  shipped  at  the 
consulate  or  commercial  agency,  or  in  the  port  in  which  they 
are  located,  one  dollar ;  which  shall  be  paid  by  the  master  of  the 
vessel. 

"  For  every  other  certificate,  except  passports, — the  signing 
and  verification  of  which  shall  be  free, — two  dollars." 

This  provision  imposes,  in  terms,  a  special  dutt/  on  ''  consuls 
and  commercial  agents,"  which  is,  to  collect  certain  fees  for  the 
benefit  of  the  Government. 

Does  this  provision,  in  terms,  f(frbid  the  receipt  of  any  other 
fees  ?     Undoubtedly  not. 

Let  us  assume  the  case  of  some  other  fee,  which  ''  consuls  and 
commercial  agents"  are  now  permitted  by  statute  to  demand, 
and  reason  upon  it :  for  instance,  the  fees  for  taking  charge  of, 
and  paying,  or  delivering  over,  the  effects  of  decedents,  citizens 
of  the  United  States,  within  their  jurisdiction. 

The  act  of  April  14,  1792,  entitled  "  An  act  concerning  con- 
suls and  vice-consuls,"  contains  the  following  provisions : 

''  For  the  taking  into  possession,  inventorying,  selling,  and 
finally  settling,  and  paying,  or  transmitting  as  aforesaid,  the 
balance  due  on  the  personal  estate  left  by  any  citizen  of  the 
United  States,  who  shall  die  within  the  limits  of  his  consulate, 
five  per  centum  on  the  gross  amount  of  such  estate. 

''For  taking  into  possession,  and  otherwise  proceeding  on 
any  such  estate,  which  shall  be  delivered  over  to  the  legal 
representative  before  a  final  settlement  of  the  same,  as  is  here- 
inbefore directed,  two  and  a  half  per  centum  on  such  part  de- 
livered over  as  shall  not  be  in  money,  and  five  per  centum  on 
the  gross  amount  of  the  residue." 

Is  this  fee  withdrawn  by  the  12th  section  of  the  present  act  7 
I  think  not.  There  is  no  phrase  in  it  which  hints  at  such  repeal. 
Was  it  the  design  of  the  section  to  require  the  collection  of 
certain  fees,  and  those  only  ?    If  so,  the  section  does  not  say 


Digitized  by 


Google 


256  HON.  CALEB  COSHING 

Appointment  of  Conauls. 

this :  it  contains  not  a  single  word  of  general  exclusion  or  pro- 
hibition. 

Nor  can  it  by  any  established  rule  of  construction  be  held  to 
imply  this ;  for  the  enactment  that  it  shall  be  the  duty  of '' con- 
suls and  commercial  agents"  to  collect  and  pay  oyer  to  the 
Government  certain  particular  fees,  is  perfectly  compatible 
with  their  lawfully  demanding  and  receiving  other  fees,  whether 
tlie  same  be  or  not  specified  as  the  property  of  the  Government. 

Finally,  in  another  part  of  the  act,  there  is  a  provision 
which,  though  out  of  its  natural  place,  and  thrown  in  where  it 
is  incidentally  as  it  were,  yet  must  be  held  to  settle  this  point. 

The  21st  section  has  for  its  main  object  to  amend  the  act  of 
April  14,  1792,  so  as  to  make  it  the  duty  of  the  consul,  in 
settling  the  estate  of  a  decedent,  to  observe  any  directions  re- 
garding the  same,  which  the  deceased  may  have  given  "by  will 
or  other  writing ;"  and,  if  such  were  the  direction,  then  to  hand 
over  the  eifects  to  any  appointee  of  the  deceased ;  in  which 
case,  to  the  end  of  protecting  the  property  from  local  inter- 
ference, the  consul  is  "  to  place  his  official  seal"  on  it,  and  to 
break  and  remove  the  same  only  at  the  request  of  the  appointee : 
"  he,  the  said  consul  or  commercial  agent,  receiving  therefor 
two  dollars  for  each  seal."  Appended  to  the  enactment  of  a 
particular  fee  in  a  particular  case  is  the  following  general  pro- 
vision :  "  which,  like  all  other  fees  for  consular  service,  includ- 
ing all  charges  for  extension  of  protest,  as  also  such  commissions 
as  are  allowed  by  existing  laws  on  settlement  of  estates  of 
American  citizens  by  consuls  and  commercial  agents,  shall  be 
reported  to  the  Treasury  Department,  and  held  subject  to  its 
order." 

This  enactment,  which  seems  to  have  come  in  by  amendment, 
or  at  least  without  recollection  of  the  tenor  of  the  12th  section, 
where  it  properly  belongs,  completes  the  proof,  that  the  act 
does  not  repeal  nor  modify  any  fees  or  commissions,  except 
those  which  it  expressly  mentions  in  that  sense,  and  that  it 
leaves  all  others  to  stand  on  existing  laws  or  regulations  of  the 
Department. 

It  remains  to  consider  how  the  act  operates  on  the  fees  for 
consular  service  receivable  by  consuls  and  commercial  agents. 
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By  the  12th  and  21st  sections,  together,  it  is  made  the 
duty  of  consuls  and  commercial  agents  mentioned  therein  to 
hold  the  proceeds  of  fees  for  consular  service  subject  to  the 
order  or  draft  of  the  Government. 

What  shall  be  done  with  the  proceeds,  by  the  Government, 
the  act  does  not  determine.  Of  course,  it  passes  to  the  account 
of  the  unappropriated  miscellaneous  funds  of  the  Treasury. 

The  punishmeilt,  indicated  for  failing  thus  to  account,  is  ''  the 
penalty  of  being  dismissed  from  office."  We  have  seen  that 
this  penal  provision  is  without  possibility  of  legal  effect. 

But  another  statute  supplies  the  requisite  sanction.  The  act, 
required  to  be  performed,  is  of  such  nature  as  to  bring  the  con- 
suls and  commercial  agents,  of  whom  it  speaks,  within  the  pur- 
view of  the  act  of  August  6,  1846,  for  the  better  organization 
of  the  Treasury,  and  for  the  collection,  safe  keeping,  and  dis- 
bursement of  the  public  revenue ;  by  one  of  the  sections  of 
which,  the  refusal  of  any  person  to  pay  any  draft  lawfully 
drawn  on  him  for  public  money  in  his  hands,  is  declared  to  be 
an  indictable  felony,     (ix  Stat,  at  Large,  p.  63.) 

In  this  case,  also,  as  in  that  of  the  pencil  provision  of  the 
12th  section,  we  may  recur  in  aid  to  the  act  of  April  14, 1792, 
and  to  the  bond,  which  that  act  requires  of  consuls,  conditioned 
for  the  true  and  faithfal  discharge  of  the  duties  of  their  office 
according  to  law.     (i  Stat,  at  Large,  p.  256.) 

But  what  are  "all  other  fees  for  consular  service,"  which,  by 
a  seeming  afterthought  of  the  ^ct,  as  incidental  to  a  secondary 
matter  of  regulation,  and  with  iteration  of  enactment  of  the 
words  of  destination  of  the  12th  section,  are  thus  added  to  the 
fees,  which  consuls  are  to  exact  hereafter  as  collectors  for  the 
Government? 

It  is  obvious  that  many  fees,  which  it  has  heretofore  been  for 
the  interest  of  the  consul  to  demand  on  his  own  account,  he 
must  now  demand  as  a  mere  public  duty  for  the  sole  benefit  of 
Government. 

On  this  point  the  Government,  if,  in  pursuance  of  the  under- 
stood theory  of  the  act,  it  aims,  by  fees  collected,  to  be  indem- 
nified for  its  outlay  in  the  salaries,  is  brought  into  immediate 
conflict  of  interest  with  every  ccmsul,  and  with  every  person 
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transacting  business  with  any  consul.  The  merchant  or  ship- 
master will,  of  course,  desire  to  pay  the  least  he  may ;  and, 
while  the  consul  will  have  no  personal  inducement  to  be  critical 
in  exacting  "  fees  for  consular  service,"  he  will  incline  to  in- 
quire what  fees,  if  any,  are  not  consular,  and  so  not  the  pro- 
perty of  the  Government. 

In  determining  this  point,  we  have  to  collate  all  those  dis- 
connected parts  of  the  act,  which  are  correlative  in  sense,  to 
consider  them  in  subordination  to  the  general  theory  of  the  act, 
and  to  compare  them  with  previous  laws,  and  with  the  regula- 
tions of  the  Department. 

I  venture  to  submit  only  some  hasty  observations  on  the 
subject. 

To  begin, — the  tenor  of  the  act,  as  we  have  already  seen, 
except  in  the  two  or  three  cases  where  it  makes  change  ex- 
pressly, leaves  untouched  the  question  of  the  particular  services 
for  which  fees  are  to  be  charged. 

I  now  add  that  it  leaves  untouched  the  existing  regulations 
of  the  Department  in  such  matters,  and  its  power  to  make  per- 
tinent new  regulations. 

The  12th  section  takes  up  the  tonnage  duty,  which  is  to  be 
levied  hereafter,  in  place  of  a  fixed  fee,  for  receiving  and  deli- 
vering a  ship's  papers ;  the  fee  of  one  dollar  for  every  seaman 
discharged  or  shipped ;  and  the  fee  of  two  dollars  "  for  evety 
certificate  ;'* — and  gives  them  to  the  Government. 

The  21st  section  disposes  of  a  prescribed  fee  of  two  dollars 
for  placing  the  ofiScial  seal  in  certain  cases  on  the  property  of 
decedents,  and  removing  it  when  duly  requested,  and  '^  all  other 
fees  for  consular  service,  including  all  charges  for  extension  of 
protest,  as  also  such  commissions  as  are  allowed  by  existing 
laws  in  settlement  of  estates:"  all  which  are  given  to  the 
Government.    • 

The  12th  section  forbids  making  any  charge  for  the  signing 
and  verification  of  passports. 

In  case  of  a  revision  of  the  table  of  fees,  this  item  deserves 
re-examination.  I  think,  under  the  old  system,  citizens  of  the 
United  States,  travelling  in  foreign  countries  on  business  or 
pleasure,  as  a  general  thing,  received  from  consuls  more  than 
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they  gave  in  return ;  and  that  complaints  on  this  point  might 
have  come  with  more  grace  from  the  consuls  themselves.  Now, 
at  any  rate,  when  consuls  are  to  receive  salaries  from  the 
Government,  but  to  collect  fees  with  which  to  reimburse  the 
public  treasury,  it  is  not  easy  to  see  why  the  whole  cost  of  the 
consular  establishment  should  bo  cast  on  merchants  and  ship- 
owners, to  the  exemption  of  wealthy  travellers  who  may  happen 
to  have  occasion  for  the  services  of  consuls. 

The  14th  section  prohibits  commissions  on  receiving  or  dis- 
bursing the  wages  of  discharged  seamen,  or  money  advanced  to 
seamen  in  distress. 

The  26th  section,  in  effect,  prohibits  any  allowance  to  con- 
suls on  account  of  ^^  salaries  for  clerk-hire  and  o£Sce-rent;" 
but  this  applies  only  to  a  few  exceptional  cases,  for  which  pro^ 
vision  has  been  made  in  acts  of  appropriation. 

I  have  compared  these  provisions  of  law  with  the  table  of 
fees  now  charged  at  one  of  the  largest  ports  of  commerce,  and 
perused  the  remarks  and  queries  of  the  consul  thereon,  as  com- 
municated to  me  by  your  letter  of  the  1st  instant,  and  submit 
the  following  annotations : 

1.  In  the  terms  of  the  12th  section,  a  fee  of  '^  two  dollars" 
is  to  be  exacted,  in  behalf  of  the  Government,  on  "  every  certi- 
ficate;" which  must  be  construed  to  mean, — certificate  under 
the  seal  of  the  consulate. 

2.  The  record  to  be  kept  by  the  consul  seems  to  be  an  official 
duty,  and  of  course  the  fees  therefor  belong  to  the  Government. 

3.  The  making  of  copies  is  a  clerical,  not  a  ^'consular 
service,"  and  whatever  may  be  paid  for  copies  belongs  to  the 
consul. 

4.  Drawing  out  a  power  of  attorney,  bottomry  bond,  will,  or 
any  similar  service,  is  a  notarial,  not  a  consular  act ;  and  there- 
fore only  the  certificate  upon  it  would  go  to  account  of  the 
Government 

5.  I  should  have  said  the  same  of  extending  a  protest,  but 
for  the  phrase  in  another  part  of  the  act, — "  a  book  for  the 
entry  of  protests,  and  in  which  all  other  official  consular  acts 
likewise  shall  be  recorded," — which  seems  to  cover  the  fact  of 
extending  a  protest,  and  so  to  give  the  fee  to  the  Government. 
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If  SO,  there  should  be  a  regulation-scale  of  fees  according  to  the 
length  of  the  protest,  as  in  England. 

6.  No  "  commissions'*  appear  to  be  disposed  of  by  the  act, 
except  on  wages  advanced  to  seamen,  which  are  forbidden,  and 
on  the  estates  of  decedents,  which  go  to  the  Government. 

7.  I  think  the  fees  collected  for  the  Government  should  be 
in  our  own  coin,  or  its  representative  value  in  exchange. 

Without  exteilding  these  comments,  it  will  suffice  to  suggest, 
whether  it  be  not  expedient  that  the  whole  subject  of  consular 
fees,  which  the  present  act  leaves  in  its  previous  indefiniteness, 
complicated  by  the  new  provisions,  should  now  be  deliberately 
revised  in  the  Consular  Bureau  of  the  Department. 

Those  acts  of  a  consul,  for  which  compensation  was  charged 
in  the  old  system,  consisted  of  two  great  divisions,  namely : 

1.  Fees  taken  in  respect  of  matters  wherein  the  consul's 
interposition  is  required  by  law,  such  as  the  custody  of  ships' 
papers,  discharge  of  seamen,  payment  of  wages  or  relief-money, 
certificates  of  invoices  and  other  acts  in  aid  of  the  revenue 
laws,  and  custody  of  the  estates  of  decedents. 

2.  Fees  taken  in  respect  of  matters  wherein  the  consuFs 
interposition  is  voluntary  on  the  part  of  the  person  calling  for 
the  service,  such  as  the  extension  of  protests,  the  preparation 
of  conveyances,  arbitration,  or  bottomry  bonds,  attending  sales, 
attesting  signatures,  and  furnishing  copies  of  documents. 

This  division,  again,  is  subdivisible  into  voluntary  acts,  which 
are  consular,  and  others  which  are  purely  clerical  or  notarial : 
which  distinction  is  expressly  recognised  by  the  regulations  of 
the  Department.     (Consular  Instructions  of  1888,  ch.  viii.) 

To  meet  all  these  conditions  of  the  question,  other  govern- 
ments, in  adopting  the  system  of  salaries  for  consuls,  have  been 
compelled  to  issue  very  explicit  and  stringent  regulations  to 
secure  the  full  collection  of  the  fees  due  the  government.  (See 
the  British  "Order  in  Council"  of  May  1,  1855^  London 
Gazette,  May  11,  1855 ;  and  the  French,  "  Ordonnance  sur  les 
Droits  de  Chancellerie,"  6  Novembre,  1842,  in  De  Clercq,  For- 
mulaire,  p.  50.) 

How  very  imperfect  our  whole  system  is  in  the  matter  of 
these  and  other  details,  will  be  fully  appreciated  on  a  perusal 
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of  the  contents  of  De  Glercq's  ^^  Guide  des  Oonsulats"  and  his 
"  Formulaire." 

Remember,  it  is  certain  specified  fees  which  the  act  of  Con- 
gress makes  it  ^*  the  duty*'  of  the  consul  to  collect.  Is  it  his 
duty  to  collect  other  fees  ?  Unless  his  duty  in  this  respect  be 
more  thoroughly  defined,  it  is  to  be  feared  that  comparatively 
little  of  those  fees,  which  are  uncertain  in  amount,  and  for 
voluntary  service,  or  service  the  demand  for  which  is  voluntary, 
will  or  can  be  compulsorily  collected. 

The  acts  of  Congress  do  not  contain  a  table  of  commissions 
and  fees.  They  prescribe  certain  fees  applicable  to  some  few 
only  of  the  acts  which  a  consul  now  performs.  All  other  fees, 
including  those  of  the  largest  production,  stand  on  usage  and 
regulation,  and  require  to  be  reconsidered,  in  connection  with 
other  parts  of  the  new  system  proposed  by  Congress. 

Next  comes  another  most  embarrassing  question.  The  act 
does  not  profess  to  abolish  vice-consuls  and  consular  agents ; 
on  the  contrary,  it  recognises  their  continued  existence.  How 
are  these  to  be  paid  ?  No  salary  is  allowed  them.  Possibly  it 
was  the  original  thought  of  the  act  to  consider  a  vice-consul  or 
consular  agent  as  the  mere  deputy,  or  hcum  tenen^  of  the  con- 
sul, and  to  be  paid  out  of  the  salary  of  the  latter.  But  the  act 
does  not  say  this. 

When  a  consul  is  absent  from  the  consular  residence  on  leave, 
it  may  be  that  the  substitute,  who  supplies  his  place,  ought  to 
receive  the  salary,  or  a  part  of  it.  But  the  act  does  not  so 
determine.  To  the  contrary  of  this,  in  saying,  in  substance, 
that,  if  he  be  absent  with  permission  of  the  President,  his 
salary, — ^which  if  he  belong  to  the  class  of  consuls  forbidden 
"  to  transact  business,"  we  may  assume  to  constitute  his  means 
of  subsistence, — shall  continue,  it  implies  that  the  salary  is  not 
to  be  enjoyed  by  his  deputy.  Perhaps  the  President  may  order, 
as  the  condition  of  leave  to  a  consul,  that  he  shall  provide  and 
pay  a  deputy.  It  is  not  the  general  rule,  however,  in  other 
branches  of  the  public  service,  that  a  salaried  officer,  tempora- 
rily absent  from  duty  on  express  leave  from  the  President,  pays 
for  the  service  of  a  substitute  during  such  absence. 

The  person,  thus  left  by  a  consul  at  the  consular  residence 
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in  ad  interim  charge  of  the  consulate,  sometimes  bears  the  name 
of  ^'consular  agent;"  but  that  designation  better  describes 
another  class  of  persons,  namely,  an  agent  to  reside  at  some 
other  port  or  place  depending  on  the  consul.  It  would  seem,  to 
be  more  exact  to  call  a  substitute  employed  by  the  consul  on 
the  spot  his  ^'  deputy ;''  the  person  employed  to  fill  the  place 
temporarily  in  his  absence,  "vice-consul;"  and  to  apply  the 
name  ''  consular  agent''  to  consular  officers  employed  in  out- 
posts within  a  given  consular  circumscription. 

Perhaps  the  usage  of  the  Department,  in  applying  the  name 
'^  consular  agent''  to  the  suppUant  of  an  absent  consul,  officiat- 
ing as  consul  interino  in  the  absence  of  the  consul  propietartOy 
grew  out  of  the  supposition  that  the  vice-consuls,  by  inference 
from  the  act  of  1792,  or  otherwise,  could  only  be  appointed  by 
nomination  to  the  Senate :  which  inference  is  negatived  by  the 
tenor  of  treaties  and  of  the  present  act.  Of  course,  no  obstacle 
exists  to  the  systematic  use  of  the  term  ^'  consular  agent,"  ac- 
cording to  its  proper  acceptation. 

Numerous  ports  exist,  which  are  more  or  less  remote  from 
the  location  of  any  consul,  but  in  which,  nevertheless,  consular 
services  are  needed  on  the  spot.  Must  the  consul  in  every  such 
case  go  there  for  the  special  occasion  ?  If  so,  he  incurs  ex- 
penses, and  leaves  his  own  port  without  his  presence.  On  the 
other  hand,  if  the  consular  services  are  not  such  as  must  of 
necessity  be  performed  on  the  spot,  it  will  be  inconvenient  and 
expensive  for  the  shipmaster  to  be  compelled  to  leave  his  ship, 
and,  perhaps,  with  his  officers  and  men,  as  in  extending  a  pro- 
test for  instance,  to  repair  to  the  place  of  residence  of  the 
consul. 

Under  the  old  system,  the  convenience  and  economy  of  all 
parties  were  consulted  by  the  appointment  of  a  vice-consul  or 
consular  agent  for  such  outports,  as  at  Nuevitas,  Oienfuegos, 
and  Manzanilla,  in  Cuba ;  such  agent  collecting  the  fees,  and 
retaining  the  whole  or  part  as  compensation  for  his  services,  and 
transacting  the  business  under  the  direction  of  the  consul. 
(Cons.  Instructions  of  1888,  chap,  iv,  s.  7.) 

But  the  future  relations  of  this  part  of  the  general  subject- 
matter  seem  to  have  escaped  the  vigilance  of  Congress.     The 
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act  does  not  require  the  consul  to  travel,  at  his  expense,  to  and 
fro  between  the  place  of  his  consular  residence  and  the  outposts 
of  his  consular  circumscription;  it  does  not  require  him  to 
divide  his  salary  with  local  vice-consuls  or  consular  agents ;  it 
makes  no  provision  whatever  for  the  case. 

All  these  contingencies  are  of  ordinary  occurrence,  and  are 
provided  for  in  the  laws  and  regulations  of  other  governments 
paying  salaries  to  consuls,  as,  for  instance,  those  of  the  French 
empire. 

Besides  which,  the  act  does  not  profess,  in  its  enumeration 
of  consuls,  to  be  exclusive ;  there  is  no  such  phrase  in  it  as 
"the  following  and  no  other;"  it  abolishes  no  consulates;  it 
neither  in  fact  nor  in  pretension  deprives  the  President  of  the 
power  to  retain  consuls  at  places  where  they  now  exist,  but 
which  are  not  named  in  the  act,  and  to  appoint  them  where  they 
do  not  now  exist ;  as,  for  instance,  to  retain  the  consul  at  Bil- 
bao or  Valencia,  at  Archangel  or  Helsinfors,  or  the  commercial 
agent  at  Larache,  or  appoint  a  new  one  at  the  Moluccas,  at 
Setubal,  at  Trapani,  at  Newport,  or  at  Bergen.  But  no  salary 
is  allowed  by  the  act  to  any  such  consul. 

How  the  act  shall  be  construed  in  this  respect,  is  not  a  mat- 
ter of  light  moment ;  for  the  consuls  and  commercial  agents  of 
the  act  do  by  no  means  cover  all  the  seaports  and  centres  of 
commerce  and  resort  throughout  the  world,  which  are  visited 
by  our  merchant  ships  and  merchants,  or  which,  in  other  re- 
spects, need  the  presence  and  service  of  some  consular  repre- 
sentative of  the  United  States. 

It  certainly  was  not  the  intention  of  the  act  to  cripple  the 
commerce  of  the  country  hj  depriving  it  of  the  benefit  of  vice- 
consuls  and  consular  agents,  or  of  consuls,  at  any  place  where, 
in  the  judgment  of  the  Executive,  such  an  officer  is  needed. 

Doubtless,  at  its  next  session,  Congress  will,  in  its  wisdom, 
supply  these  deficiencies  by  suitable  supplemental  legislation. 
Meanwhile,  we  must  construe  the  act  as  it  stands. 

I  think  the  only  admissible  interpretation  of  it,  as  it  stands, 
is  to  conclude  that  the  consular  officers,  of  whatever  denomina- 
tion, foA  whom  salaries  are  provided  by  the  act,  &re  to  pay  over 
consular  fees  which  they  receive ;  and  that  all  other  consular 
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officers,  not  thus  provided  for,  have  the  right  to  retain  all  the 
lawful  fees,  which  the  several  acts,  including  this,  and  the  regu- 
lations of  the  Department,  allow  them  to  demand. 

This  construction  involves  the  inconvenience  of  some  of  the 
consular  officers  being  compensated  by  means  of  fees,  and 
others  by  salaries ;  which  inconvenience,  however,  is  of  little 
moment,  and  need  be  of  but  temporary  duration,  because  easily 
remediable  by  Congress.  Meanwhile  the  change  of  relative 
interest,  which  the  new  state  of  facts  will  introduce  between 
consuls  and  vice-consuls,  or  consular  agents,  seems  to  demand 
some  corresponding  regulations  of  the  Department. 

It  may  be  proper  to  observe,  in  this  connection,  that  the  pro* 
vision  of  the  act  which  requires  the  consuls  mentioned  in  it  to 
pay  over  the  fees  which  they  collect,  cannot  apply  to  the  judicial 
fees  receivable  by  American  consuls  in  China  and  Turkey, 
which  are  not  '^  consular  fees,"  and  cannot  be  considered  by 
this  act  as  withdrawn  from  the  special  destination  ascribed  to 
them  by  the  17th  section  of  the  act  of  August  11th,  1848, 
giving  certain  judicial  powers  to  consuls  of  the  United  States  in 
China  and  Turkey,     (ix  Stat,  at  Large,  page  276.) 

Indeed,  the  consuls  at  the  Barbary  ports,  and  in  general  in 
other  Mohammedan  countries,  must  not  be  confounded,  in 
respect  of  functions  or  of  regulations,  with  the  consuls  esta- 
blished in  the  countries  of  Christendom.  Their  condition  is 
referable  to  peculiar  doctrines  of  the  law  of  nations ;  and  they 
are  governed  in  many  respects  by  particular  treaties  and  acts 
of  Congress.  (See  Wheaton's  Elements,  by  Lawrence^  p.  167, 
note.) 

In  my  communication  of  the  25th  ultimo,  suggestions  are 
made,  in  the  relation  of  public  ministers,  as  to  a  clause  in  this 
act,  which  provides,  among  other  things,  that  no  other  than 
citizens  of  the  United  States  who  are  residents  thereof,  or  who 
shall  be  abroad  in  the  employment  of  the  Government,  shall  be 
appointed  as  diplomatic  officers,  or  as  ^'  consuls  or  commercial 
agents,"  and  that  no  other  than  citizens  of  the  United  States 
shall  be  employed  as  ''  vice-consuls  or  commercial  agents,"  or 
as  clerks  in  the  offices  of  either.  ^ 

I  reiterate,  here,  the  opinion,  that  this-  provision  has  effect  as 
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recommendation  merely,  and  no  more.  The  President,  by  the 
advice  of  the  Senate,  has  the  sole  and  complete  power  to 
appoint  consuls. 

In  respect  of  clerks,  the  provision  is  one  of  impossible  exe- 
cution. How  are  consuls,  and  clerks  of  consuls,  capable  of 
speaking  and  writing,  in  every  case,  the  language  of  the 
country,  to  be  found  among, citizens  of  the  United  States? 
The  Government  might  produce  such  persons,  by  instituting  the 
grade  of  "^Idves  consuls;"  but  it  has  not  done  this;*  and  it  is 
not  the  duty  of  consuls  to  provide  for  the  education  of  compe- 
tent linguist  clerks,  citizens  of  the  United  States.  Meanwhile, 
how  is  the  public  business  to  go  on  ?  What  is  to  be  done  by 
the  consuls  in  France,  Spain,  Portugal,  Netherlands,  and  their 
colonies ;  in  Germany,  Denmark,  Russia,  and  in  all  the  countries 
of  Dutch,  French,  Danish,  Spanish,  Portuguese,  America  ? 

Consider,  also,  those  consuls  at  places  where  a  small  salary 
only  is  allowed,  not  sufficient  to  pay  clerk-hire,  perhaps,  and 
where  the  consul  is  permitted  to  transact  business,  without 
which  he  could  not  live.  He  hires  and  pays  his  own  clerk.  Is 
he  forbidden  to  employ  as  clerks  the  only  persons  whom  it  is 
morally  possible  for  him  to  employ,  and  whom  he  most  needs  in 
his  business?  That  is  the  apparent  effect  of  this  provision; 
and  of  necessity,  therefore,  it  must  be  treated  as  directory  only, 
and  not  mandatory,  on  the  consuls. 

As  to  the  consuls  themselves,  however  expedient  it  be,  in 
general,  to  fill  the  consulates  and  commercial  agencies  with  citi- 
zens of  the  United  States,  yet  places  exist  where  consular 
services  are  necessary,  but  where  no  American  resides,  or  can 
be  tempted  to  reside  by  the  grant  of  a  mere  commission  as 
consul,  or  appointment  as  consular  agent.  Surely,  if  the 
Government  absolutely  needs  to  have  a  certain  service  per- 
formed in  a  particular  place,  and  there  be  no  American  to  per- 
form it,  the  service  may  be  performed  by  a  person  not  Ame- 
rican. To  assume  the  contrary,  is  to  push  considerations  of 
mere  policy  to  the  impolitic  result  of  rendering  the  performance 
of  the  public  service  impossible. 

Suppose  that,  along  the  whole  coast  of  Norway,  there  can  be 
no  consuls,  citizens  of  the  United  States.     Are  we  therefore  to 
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understand,  that  all  the  acts  of  Congress,  which  assure  consular 
aid  to  shipwrecked  or  distressed  mariners,  have  become  a 
nullity?     That  is  the  practical  operation  of  this  provision. 

When  the  act  says,  in  words,  that  the  Grovernment  shall  not 
employ  as  consul  or  consular  agent  any  person  who  is  not  a 
citizen  of  the  United  States,  what  it  says  in  cifect  is, — when  a 
citizen  of  the  United  States  happ^n8,  while  abroad,  to  stand  in 
whatever  need  of  consular  assistance,  he  shall  not  have  such 
assistance;  however  great  his  necessity,  because  no  American 
resides  there  to  be  made  consul  or  consular  agent. 

What  would  be  the  legal  operation  of  an  act  of  Congress, 
enacting  directly,  that  no  citizen  of  the  United  States  abroad, 
who  is  in  distress,  or  who  needs  the  service  of  a  notary  or  coun- 
sel learned  in  the  law,  shall  be  relieved  or  served  unless  he 
employs  another  American,  whether  such  American  exist  or 
not? 

Cases  occur,  also,  in  which  the  fittest  person  for  the  vacant 
consulate  at  a  given  place,  and  the  only  person  who  can  be 
induced  to  accept,  is  a  merchant  temporarily  residing  there, 
although  by  birth  and  education  a  citizen  of  the  United  States. 
Is  that  person,  by  such  abode  in  a  foreign  country,  disfran- 
chised ? 

That  the  general  disability  enacted  by  the  words, — "  no  other 
than  citizens  of  the  United  States  who  are  residents  thereof," — 
comprehends  residence  abroad  though  retaining  citizenship,  is 
proved  by  the  general  structure  of  the  phrase,  which  requires 
residence  at  home,  in  addition  to  citizenship,  as  the  qualifica- 
tion of  appointability.  That  such  '' residence,"  made  the  con- 
dition of  disability,  includes  temporary  absence  from  the  United 
States,  such  absence  as  does  not  lose  domicil  even,  is  proved  by 
the  only  exception  to  such  disability,  which  consists  of  those 
who  shall  be  abroad  in  the  employment  of  the  Government  "  at 
the  time  of  their  appointment.**  How  much  residence  abroad 
disqualifies  ?  How  much  at  home  qualifies  ?  A  year,  a  month, 
or  a  day  ? 

'^  A  citizen  of  the  United  States,  not  resident  thereof  at  the 
time^"  signifies,  in  the  context  where  it  here  stands,  one  who  is 
in  Paris,  London,  Rome,  six  months,  one  month,  for  the  pur- 
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poses  of  instruction  or  business.  Such  person  is  capable  of 
being  appointed  Chief  Justice  of  the  Supreme  Court  or  elected 
President  of  the  United  States.  Is  he  incapable  of  ^' being 
appointed''  to  a  mere  consular  agency  ? 

The  argument  of  bare  legal  construction  stands  thus : — Laws 
can  be  executed  only  thro^gh  the  instrumentality  of  agents  of 
execution.  There  is  a  body  of  laws  for  the  protection  of  the 
rights  of  citizens  of  the  United  States  in  foreign  countries,  the 
lawful  agents  for  executing  which  are  consuls.  Not  to  appoint 
consuls  at  the  requisite  places  would  be  the  effectual  nullifica- 
tion of  those  laws  pro  tantOj  just  as  the  omission  to  appoint 
judges,  marshals,  commissioners,  and  other  ofBcers  of  the  law, 
in  a  given  district  of  the  United  States,  would  have  the  effect, 
in  that  district,  to  nullify  the  acts  of  Congress,  and  produce  the 
suspension  therein  of  all  rights  and  remedies  based  on  the  Con- 
stitution of  the  Union.  If  the  obstacle  to  such  appointments 
consist  in  the  words  of  a  particular  statute,  which,  if  construed 
as  mandatory,  have  all  the  consequences  of  annulment  to  the 
laws  in  force,  we  necessarily  conclude  that  Congress  did  not 
intend  such  words  in  a  mandatory  sense.  For  all  the  laws  in 
pari  materia  are  to  be  construed  together,  so  as  from  the  whole 
mass  to  collect  the  legal  intendment  of  Congress. 

In  deference  to  this  recommendatory  enactment  in  the  nature 
of  mere  departmental  regulation,  or  to  considerations  of  public 
policy,  the  President,  in  making  appointment  of  a  citizen,  may 
look  to  the  fact  where  he  happens  at  the  moment  to  be ;  but  he 
has,  in  my  opinion,  absolute  right  to  select  for  appointment  with- 
out regard  to  that  circumstance,  subject  always  to  the  approba- 
tion and  consent  of  the  Senate. 

It  is  the  constitutional  duty  of  the  President  to  take  care 
that  the  laws  be  faithfully  executed.  It  is  his  constitutional 
right  to  nominate,  and,  with  the  advice  of  the  Senate,  to  com- 
mission, the  agents  by  whom  the  laws  are  to  be  executed.  If 
he  cannot  find  fit  agents  of  one  description,  he  may,  nay,  he 
must,  employ  others,  or  be  false  to  his  high  obligations  as  the 
Executive  of  the  United  States. 

You  suggest  a  question  arising  on  the  14th  section  of  the  act, 
which  forbids  any  consul  or  commercial  agent  to  be  directly  or 
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indirectly  interested  in  any  "  profits  derived. from  ♦  ♦  *  sending 
home"  discharged  seamen  or  seamen  in  distress.  - 

The  act  of  February  28,  1803,  section  4,  enacts  that  it  shall 
be  the  duty  of  consols  '^  to  provide  for  the  mariners  and  seamen 
of  the  United  States  who  may  be  found  destitute  unthin  their 
districts  respectively,  sufficient  subsistence  and  passage  to  some 
port  in  the  United  States,  in  the  most  reasonable  manner,  at  the 
expense  of  the  United  States ;"  and  penalties  are  enacted  to 
compel  masters  of  vessels  belonging  to  the  United  States  to 
receive  such  seamen,  on  request  of  the  consul,  and  transport 
them  to  the  United  States,  receiving  as  compensation  "not 
exceeding  ten  dollars  for  each  person."  (ii  Stat  at  Large, 
p.  204.) 

Now,  what  is  to  be  done  in  the  case  of  ports  (and  such  ports 
exist)  where  it  happens  that  many  seamen  are  discharged  from 
whaling  or  other  vessels,  and  no  reasonable  or  direct  means 
exist  for  transporting  them  to  the  United  States,  except  in  a 
vessel  belonging  to  the  consul,  he  being  of  the  class  allowed  to 
transact  business  ? 

We  cannot  dispose  of  this  question  by  the  rule  that  posterior 
laws  repeal  prior  incompatible  ones.  The  act  of  1808,  and  the 
acts  in  amendment  of  it,  are  not  repealed  by  the  present  act ; 
on  the  contrary,  they  are  expressly  recognised  as  in  full  fojrce, 
and  especially  in  this  particular  matter  of  the  duty  of  consuls 
towards  seamen  of  the  United  States.  • 

I  suppose  the  expression  in  the  act, — "  profits  derived  from 
*  *  *  sending  home"  seamen, — ^refers  to  the  ten  dollars  paid  by 
the  Government  for  every  destitute  seaman  transported  to  the 
United  States.  This  transportation,  with  the  maximum  price 
allowed,  is  a  burden  to  the  shipowner,  instead  of  a  profit.  If 
the  prohibitory  provision  of  the  act  be  applied  without  excep- 
tion, it  will  in  effect  relieve  the  shipowner  in  many  cases,  but 
involve  inconvenience  to  mariners,  and  additional  expense  to 
the  United  States. 

I  think  this  provision,  which  belongs  by  its  nature  to  the 
class  of  matters  of  departmental  regulation,  must  be  held  in 
law  to  be  directory  only,  not  mandatory,  and  so  treated  by  the 
Department. 
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Question  has  beea  suggested,  also,  as  to  whether  the  discre- 
tion given  to  consuls,  in  certain  cases,  by  the  act  of  July  20, 
1840,  regarding  the  amount  of  wages  to  be  exacted  of  the  ship- 
master when  the  seamen  are  discharged  in  foreign  ports,  still 
continues.  I  think  it  does :  the  present  act  does  not  seem  to 
contain  anything  affecting  that  point. 

There  is  a  provision  of  the  act,  referred  to  already  in  another 
relation,  namely,  the  main  one  of  the  21st  section,  which  demands 
consideration.     It  is  in  the  following  words : 

^'The  act  of  April  14th,  1792,  concerning  consuls,  &c.,  is 
hereby  so  amended  that,  if  any  American  citizen  dying  abroad . 
shall,  by  will  or  any  other  writing,  leave  special  directions  for 
the  management  and  settlement  by  the  consul  of  the  personal 
or  other  property  which  he  may  die  possessed  of  in  the  country 
where  he  may  die,  it  shall  be  the  duty  of  the  consul,  where  the 
laws  of  the  country  permit,  strictly  to  observe  the  directions  so 
given  by  the  deceased.  Or,  if  such  citizen  so  dying  shall,  by 
will  or  any  other  writing,  have  appointed  any  other  person  than 
the  consul  to  take  charge  of  and  settle  his  affairs,  in  that  case 
it  shall  be  the  duty  of  the  consul,  when  and  so  often  as  required 
by  the  so  appointed  agent  or  trustee  of  the  deceased,  to  give 
his  official  aid  in  whatever  way  may  be  necessary  to  facilitate 
the  operations  of  such  trustee  or  agent,  and,  where  the  laws  of 
the  country  permit,  to  protect  the  property  of  the  deceased  from 
any  interference  of  the  local  authorities  of  the  country  in  which 
he  may  have  died ;  and  to  this  end  it  shall  also  be  the  duty  of 
the  consul  to  place  his  official  seal  on  all  or  any  portion  of  the 
property  of  the  deceased  as  may  be  required  by  the  said  agent 
or  trustee,  and  to  break  and  remove  the  same  seal  when  required 
by  the  agent  or  trustee,  and  not  otherwise." 

In  the  execution  of  this  provision,  consuls  will  need  to  exer- 
cise much  discretion  and  care. 

We  are  to  presume  this  enactment  adds  to,  or  otherwise 
changes,  the  pre-existing  law;  and  the  question  is,  in  what 
respect  ? 

The  provisions  of  the  act  of  April  14, 1792,  in  relation  to 
the  matter,  are,  that,  in  certain  caeres,  if  any  citizen  of  the 
United  States  die  abroad,  the  consul,  within  whose  consulate  it 
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happens,  shall  take  possession  of  all  "  personal  estate"  of  the 
deceased  in  the  country  where  he  dies,  inventory  it,  sell  it,  col* 
lect  and  pay  local  credits  and  debts,  and  remit  the  balance  to 
the  Treasury  of  the  United  States,  to  be  held  in  trust  for  the 
legal  claimants. 

The  contingencies,  in  which  the  consul  may  thus  collect  the 
assets  of  a  decedent,  free  them  from  local  encumbrance,  and 
remit  them  to  the  Treasury,  are  three,  namely:  1,  If  the 
deceased  shall  have  left  no  'Megal  representative"  within  the 
consulate ;  2,  no  "  partner  in  trade ;"  and,  8,  no  "  trustee  by 
him  appointed  to  take  care  of  his  effects." 

If,  at  any  time  before  the  collection  and  transmission  of  the 
assets  shall  have  been  completed,  the  ^^  legal  representative" 
of  the  deceased  appears,  then  the  authority  of  the  consul  in 
regard  to  the  estate  ceases,  and  the  management  of  it  passes 
into  the  hands  of  such  legal  representative. 

The  new  act  provides,  in  the  first  place,  that  if  the  deceased 
shall  "  by  will  or  any  other  writing  leave  special  directions  for 
the  management  and  settlement,  hy  the  eon^uly  of  the  personal 
or  other  property  which  he  may  die  possessed  of  in  the  country 
where  he  may  die,"  it  shall  be  the  duty  of  the  consul  to  observe 
those  directions. 

The  act  does  not  say  what  consul;  but,  by  collation  wi^h  the 
pre-existing  law,  we  may  construe  this  to  mean  the  consul  within 
whose  consulate  the  party  dies. 

The  act  in  effect  assumes  further,  that  the  consul  is  to  take 
possession  of  ^'personal  and  other  property."  That  is  to 
extend  the  jurisdiction  of  the  consul  beyond  what  he  previously 
posseted,  and  into  doubtful  regions. 

It  is  perfectly  clear  that  nothing  in  the  previous  acts  empowers 
the  consul  to  sell  any  real  estate  of  the  deceased ;  nor  can  the 
provisions  of  the  present  act  communicate  such  power,  even  if 
directed  by  will ;  for  the  will  would  have  to  be  proved  and 
allowed  as  such  in  order  to  pass  real  estate.  Nor  can  the  act 
be  construed  to  intend  what  it  apparently  says,  that  in  the 
"  management  and  settlement'*  of  the  estate,  the  consul  is  to 
observe  any  such  directions  as  the  deceased  may  have  left  "  by 
will  or  any  other  writing."     If  there  be  a  wUl,  or  any  writing 
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possessed  of  testamentary  value,  there  will  be  an  executor,  or 
administrator  with  the  will  annexed,  and  he  must  settle  the 
estate  according  to  law. 

I  presume  the  sole  effect  of  this  part  of  the  section  to  be, 
that,  in  the  performance  of  such  acts  regarding  the  estate  as 
the  consul  may,  by  virtue  of  the  act  of  April  14, 1792,  lawfully 
perform,  namely,  taking  the  custody  of  the  property,  pre- 
serving it  from  waste,  collecting  credits,  paying  local  debts,  and 
selling  the  personal  estate  for  transmission  to  the  treasury,  the 
consul  shall,  in  the  absence  or  non-appearance  of  the  executor, 
copartner,  or  other  ^Megal  representative''  of  the  deceased, 
observe  such  directions  as  the  latter  may  have  given  him  as  to 
such  mere  provisional  acts  of  consular  intervention  in  the  estate. 

The  new  act  provides,  in  the  second  place,  that  *4f  such 
citizen  on  dying  shall,  by  will  or  any  other  writing,  have 
appointed  any  other  person  than  the  consul  to  take  charge  of 
and  settle  his  affairs,"  as  ^^  agent  or  trustee,"  then  the  consul 
shall  officially  aid  such  agent  or  trustee  in  his  duty,  and  shall, 
so  far  as  he  lawfully  may,  secure  the  property  of  the  deceased 
to  such  agent  or  trustee,  as  against  the  interference  of  the  local 
authorities. 

This  enactment,  like  the  foregoing  one,  must  be  understood 
as  having  reference  only  to  such  acts  of  a  lawfully  appointed 
'^  agent  or  trustee  of  the  deceased,"  as  any  such  ''  agent  or 
trustee"  may  perform  in  the  absence  of  the  ^'  legal  representa- 
tive" of  the  deceased,  who,  on  his  appearance,  will  supersede, 
not  only  the  consul,  but  any  such  provisional  agent ;  and  in 
case  of  controversy  between  such  agent  or  trustee  and  the  legal 
representative  of  the  deceased,  it  will  be  the  duty  of  the  consul 
to  aid  the  latter,  to  whom  the  paramount  and  exclusive  right  to 
control  the  property  belongs  in  all  circumstances. 

To  undertake  to  carry  the  authority  of  the  consul  beyond 
this  point,  or  in  any  other  direction,  would  be  to  involve  him  in 
hazardous  responsibility. 

A  citizen  of  the  United  States  is,  in  almost  every  supposable 
case,  a  citizen  of  some  State  or  Territory  of  the  United  States, 
or  of  the  District  of  Columbia.  His  private  rights  of  property 
and  of  person  depend,  all  but  universally,  on  the  law  of  his 
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State,  of  his  Territory,  or  of  the  District  of  Columbia.  No 
act  of  Congress  makes  general  provision  for  the  forms  of  deeds 
or  wills,  the  distribution  of  estates  of  decedents,  the  regulation 
of  contracts,  or  other  things  of  that  nature  in  the  affairs  of  a 
citizen  of  the  United  States.  No  act  of  Congress  can  con- 
stitutionally do  this  in  regard  to  the  citizen  of  any  State,  what- 
ever it  may  do  as  to  the  citizen  of  a  Territory,  or  of  the 
District  of  Columbia.  I,  for  instance,  am  a  citizen  of  the 
United  States,  but  a  citizen,  also,  of  the  State  of  Massachusetts, 
whose  laws  govern  my  personal  succession.  In  this  respect, 
Congress  has  no  constitutional  power  whatever,  except  in  some 
one  of  my  special  relations  to  the  Federal  Government,  as  in 
the  imposition  of  taxes,  and  in  the  other  few  and  limited  matters 
of  Federal  resort.  That  general  immunity  from  Federal  legis- 
lation in  ordinary  matters  of  private  interest  is  my  own  impre- 
scriptible right :  it  is  also  the  sovereign  right  of  my  State.  In 
like  manner,  it  is  the  right  of  my  heirs-at-law.  I  do  not  lose 
this  right,  nor  do  they,  by  my  temporary  absence  from  my 
State  in  public  employment,  or  as  a  merchant,  or  traveller,  or 
any  other  way,  except  such  as  may  give  me  citizenship  or  local 
domicil  in  some  foreign  country,  and  thus  place  me  and  my 
personal  rights,  and  those  of  my  succession,  under  the  juris- 
diction of  such  foreign  country.  These  positions  are  the  ele- 
mentary law  of  the  condition  of  citizens  of  the  United  States. 

Furthermore,  it  is  the  all  but  universally  received  principle 
of  the  international  law  private,  that  the  real  estate  of  a  dece- 
dent goes  to  his  heirs-at-law,  and  that  his  personal  estate  is  to 
be  distributed  according  to  the  law  of  his  domicil.  (Story's 
Conflict  of  Laws,  ch.  ix ;  Felix,  Droit  International  Priv^,  p. 
161 ,  Phillimore  on  Domicil,  ch.  i.)  This  rule  cannot  be  changed 
by  an  act  of  Congress ;  for  its  continued  existence,  in  so  far  as 
regards  our  own  citizens,  is  of  the  rights  of  the  States. 

Now,  this  provision  of  the  act,  in  requiring  the  consul  to 
settle  the  estate  of  a  decedent  according  to  his  directions  ^^  by 
will  or  any  other  writing ^*^  or  to  deliver  up  the  property  to  any 
agent  or  trustee,  whom  he  may  have  appointed  ^^by  will  or  any 
other  writing^'  makes  reservation  of  "  the  laws  of  the  country," 
and  so,  perhaps,  by  implication,  admits 'exception  of  the  laws 
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of  the  decedent's  domicil,  which,  in  pursuance  of  the  law  of 
nations,  is  respected  by  every  country  in  Christendom. 

But,  after  all,  this  law  of  the  domicil  is  the  great  exception, 
which  an  act  of  Congress  cannot  empower  consuls  to  disregard, 
and  which  they  will  disregard  at  their  proper  peril. 

When  the  present  act  requires  the  consul  to  deliver  up  the 
estate  of  a  decedent,  dying  within  his  jurisdiction,  to  an  ap* 
pointee  under  his  '^will,''  if  it  mean  his  executor,  that  the 
consul  may  do;  because  by  "will"  is  understood  a  valid  testa- 
ment, lawfully  made  and  executed,  by  a  person  who  is  in  all 
respects  compos  testandi:  wfiich  question  must  be  judged  by 
the  law  of  the  decedent's  State. 

But,  when  the  act  proceeds  to  say  that  the  consul  must  obey 
such  directions,  regarding  the  settlement  and  the  disposal  of 
the  decedent's  "personal  or  other  property,"  as  the  decedent 
may  have  given  by  "  will  or  any  other  tvriting^*'  and  deliver  it 
over  to,  and  protect  in  the  possession  of  it,  the  agent  whom  the 
deceased  may  have  appointed  "by  will  or  any  other  writing," 
its  injunction  must  be  understood  with  the  necessary  legal 
reservations. 

Except  in  the  mere  temporary  settlement,  collection,  and 
custody  of  the  property  of  a  decedent,  no  agent  appointed  by 
will  or  otherwise,  no  public  officer  empowered  by  act  of  Con- 
gress, can  safely  venture  to  deal  with  a  decedent's  estate ;  for 
either  that  estate  has  been  disposed  of  by  lawful  testamentary 
disposition  to  devisees  or  legatees,  or  it  has  become  the  property 
of  the  creditors  of  the  decedent,  or  it  has  descended  upon 
persons  legally  entitled  by  marriage  or  kinship ;  and,  in  either 
case,  if  it  be  personal  property,  it  must  pass  through  the 
hands  of  a  duly  appointed  and  judicially  recognised  executor 
or  administrator.  If  we  could  suppose  that  the  act  intended  to 
go  beyond  this,  it  would  be  necessary  to  scrutinize  the  force  of 
the  expression, — "will  or  any  other  writing." 

"Any  other  vnriting"  signifies  some  writing,  which  has  not 
the  legal  effect  of  a  will,  or  it  means  nothing.  In  the  phrase 
"will  or  any  other  writing,"  the  "other"  excludes  a  will. 

Whether  the  alternative  in  this  provision  could  have  any 
possible  effect  on  the  estate  beyond  the  legalization  of  acts  of 
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temporary  custody,  would  depend  upon  the  question  what  those 
writings  are,  other  than  a  wiU^  by  which  a  citizen  of  one  of 
the  States  of  this  Union,  who  may  happen  to  die  abroad,  can 
impart  to  his  personal  property,  after  his  decease,  a  direction 
different  from  that  prescribed  for  intestacy  by  the  law  of  his  State. 

What  is  that  writing,  not  possessed  of  the  legal  effect  of  a 
will  of  personal  assets  duly  executed  by  a  competent  person,  by 
means  of  which  a  citizen  of  New  York  or  of  Louisiana,  dying 
in  Paris  during  a  temporary  sojourn  there,  can  take  his  property 
out  of  the  ordinary  course  of  succession  ?  I  think  it  behooves 
the  consul  to  consider  this  question  well,  before  he  presumes  to 
follow,  in  anything  beyond  the  acts  of  custody^  settlement^  and 
collection  prescribed  by  the  act  of  April  14, 1792,  directions  of  the 
decedent  by  writing  not  possessed  in  law  of  the  force  of  a  testa- 
mentary disposition,  or  directions  of  any  agent  of  the  deceased, 
however  nominated,  unless  that  agent  be  the  duly  appointed 
executor  or  administrator.  Otherwise,  the  consul  may  be  called 
to  account  by  some  creditor  of  the  deceased,  or  by  a  lawfully 
appointed  executor  of  his,  or  by  his  family  and  heirs-at-law. 

In  short,  the  consul  should  bear  constantly  in  mind  that  he 
cannot  as  consul  administer  on  the  estate,  nor  as  consul  aid  any 
other  person  in  so  administering,  mthont  judicial  authorization ; 
and  that  the  whole  extent  of  his  consular  authority  is  to  guard 
and  collect  the  assets  of  a  decedent,  and  to  transmit  them  to 
the  United  States,  or  to  aid  others  in  so  guarding,  collecting, 
and  transmitting  them,  to  be  disposed  of  here  pursuant  to  the 
law  of  the  decedent's  State. 

Finally,  it  may  be  proper  to  observe,  as  to  the  provision  of 
the  25th  section,  by  which  the  President  is  ^^  authorized,''  if  he 
see  fit,  to  bestow  ^^  the  title  of  consul  general"  upon  any  consul 
of  the  United  States  in  Asia  or  Africa,  that  this  provision  is  of 
doubtful  tenor,  if  it  be  intended  to  imply  that,  without  it,  the 
President  cannot,  with  advice  of  the  Senate,  at  any  time  appoint 
a  public  officer  of  the  class  of  consuls,  and  bearing  the  title  of 
consul  general. 

In  illustration  of  this  remark,  we  have  the  fact  that,  in  the 
civil  and  diplomatic  appropriation  act  of  the  last  session  of 
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Congress,  there  is  an  appropriation  for  the  salary  of  a  consul 
general  for  the  British  provinces  in  North  America,  while  the 
general  act  supposes  that  consulates  of  this  rank  are  to  be  con- 
fined to  Asia  and  Africa,     (x  Stat,  at  Large,  p.  763.) 

In  truth,  the  office  of  consul  general  may  be  given,  as  a  mere 
titular  designation,  to  imply  rank ;  but  it  more  properly  signi- 
fies an  office  with  special  functions,  well  defined  by  the  law  of 
nations  and  public  usage.  The  consul  general  superintends 
and  directs,  according  to  the  instructions,  general  or  special, 
of  his  government,  the  consuls  within  a  particular  jurisdiction  or 
country.  (De  Cussy,  R^glements  Gonsulaires,  p.  70 ;  Moreuil, 
Agents  Consulaires,  p.  18.) 

Such  an  officer  possesses  utility,  and  particular  application. 
in  foreign  countries  of  extensive  but  definite  circumscription, 
in  which  there  is  no  proper  diplomatic  representative  of  the 
Government,  such  as  the  several  great  European  colonies,  or 
other  governments  of  that  order,  in  Asia,  Africa,  and  America. 
In  all  the  countries  of  Europe,  and  in  such  of  those  of  Ame- 
rica and  Asia  as  enter  fully  into  our  treaty  system,  we  have,  or 
may  have,  a  minister,  of  whatever  title,  who  is  of  course,  by 
public  law,  superior  in  rank  to  consuls,  and  their  medium  of 
communication  with  the  Government.  But,  in  the  foreign 
dependencies  of  European  powers,  many  of  which  are  in  them- 
selves great  states,  with  all  the  mechanism  of  local  authority, 
and  in  sundry  cases  enjoying  semi-independence  under  the  ad- 
ministration of  a  governor,  a  captain  general,  or  a  pacha,  it 
becomes  necessary  that  some  consular  person  should  have 
power  to  communicate  with  the  supreme  colonial  or  feudatory 
chief,  in  behalf  of  his  colleagues  and  his  countrymen ;  and  on 
the  consul  residing  at  the  seat  of  government  will  naturally 
devolve  the  functions,  if  not  the  title,  of  consul  general.  (De 
Clercq,  Guide  des  Consulats,  p.  28.) 

These  considerations  indicate  that  the  selection  and  appoint- 
ment of  a  consul  general,  even  more  emphatically  than  that  of 
consul,  must  belong  to  the  treaty-making  power  in  every  poli- 
tical society,  tUe  power  which  initiates  in  foreign  relations,  and 
which  our  Constitution  has  intrusted  to  the  President  in  con- 
sultation with  the  Senate. 
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Permit  me  to  add,  in  conclusion,  that  the  suggestions,  which 
official  duty  compels  me  to  make,  in  regard  to  so  many  of  the 
provisions  of  this  act,  of  careful  discrimination  between  what  is 
mandatory  in  a  statute,  and  what  is  recommendatory  only,  are 
made  with  entire  general  deference  and  respect  for  the  legisla- 
tive will  of  Congress. 

It  happens  continually,  that  phrases,  of  doubtful  apparent 
significancy  in  the  relation  of  constitutional  powers,  are  found 
in  the  acts  of  Congress.  It  would  not  be  convenient  to  esta- 
blish, as  a  rule,  that  the  President  must  refuse  to  approve  all 
such  acts,  however  useful  and  just  on  the  whole  they  may  be. 
It  is  more  convenient  to  follow  the  customary  routine  of  the 
Government,  of  reducing  any  such  questionable  phrase  to  its 
true  constitutional  value  by  construction,  when  the  law  comes 
to  be  construed  and  administered.  Thus,  when  the  statute 
says,  that  every  collector  of  the  customs  shall  have  authority, 
with  approbation  of  the  Secretary  of  the  Treasury,  to  employ 
inspectors,  (act  of  February  4,  1815,  s.  6,)  it  must  be  con- 
strued to  mean  that  the  Secretary  may  appoint  and  remove 
such  inspectors ;  because  the  power,  here  thus  in  words  given 
to  collectors,  can  by  the  Constitution  be  devolved  only  on  the 
President  or  a  Head  of  Department.  (Mr.  Legar^*s  opinion, 
March  24,  1843,  vol.  ii,  p.  1577.) 

So  when,  by  the  late  convention  with  France,  or  any  other, 
it  is  said,  in  words,  that  officers  with  consular  functions  and 
rights,  vice-consuls,  and  consular  agents,  may  be  appointed  by 
the  consul,  it  means  appointed  by  the  Secretary  of  State  on 
the  presentation  of  the  consul,  and  removable  by  the  same 
authority. 

By  affixing  his  signature  to  an  act  or  a  treaty  containing 
such  phrase,  the  President  does  not  effect  any  change  in  the 
Constitution.  He  cannot  take  constitutional  power  in  virtue 
of  any  clause  of  an  act  of  Congress ;  nor  can  he  so  surrender 
it.  The  constitutional  power  of  each  of  the  three  great  depart- 
ments of  the  Government,  respectively,  belongs  to  the  offices, 
not  the  officers,  and  cannot,  by  any  act  or  words  of  theirs,  be 
withdrawn  from  the  permanent  and  pervading  authority  of  the 
Constitution. 
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We  know  how  difficult  a  task  it  is,  in  remodelling  any  great 
department  of  the  puhlic  service,  to  give  apt  expression  to  all 
which  is  included  in  the  assumed  theory  of  the  act.  It  requires 
much  circumspection  and  reflection  to  adapt  successfully  the 
new  parts  of  the  system  to  the  old  ones ;  many  lacunce  will 
remain  to  be  filled  up ;  some  things  will  be  disturbed,  which  it 
was  not  intended  to  touch ;  and  when  the  judge  or  the  adminis- 
trator comes  to  deal  with  the  act  of  legislation  as  a  practical 
matter,  and  to  review  all  its  provisions  in  their  relation  to  one 
another,  and  to  the  pre-existing  provisions  of  law,  he  finds 
himself  driven,  by  inexorable  force  of  logic,  into  consequences 
of  construction  not  anticipated  by  the  legislator.  These  unfore- 
seen consequences  increase  in  degree  or  number  in  proportion 
as  the  legislative  body  indulges  in  the  prevailing  disposition  to 
enter  into  the  field  of  mere  administrative  regulations,  instead 
of  devoting  its  attention  to  the  superior  and  more  important 
and  much  pretermitted  duty  of  prescribing  organic  rules  and 
generic  principles  of  administration.  These  final  reflections  it 
seems  not  out  of  place  to  submit,  on  your  account  as  well  as  my 
own,  in  explanation  and  apology  of  the  many  questions  of  con- 
struction, which  have  arisen,  and  could  not  fail  to  arise,  on  a 
measure  of  so  much  magnitude  as  that  of  remodelling  the  diplo- 
matic and  consular  systems  of  the  United  States. 

Whatever  of  inevitable  imperfection  there  may  be,  in  this 
initiatory  enactment  in  the  right  direction,  will,  of  course,  in 
due  season,  receive  the  attention  of  Congress 

I  have  the  honor  to  be,  very  respectfully, 

C.  GUSHING. 

Hon.  Wm.  L.  Marcy, 

Secretary  of  State. 
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DOMICIL  OF  SLAVES. 

The  question  of  the  domicil,  nationality,  or  competent  fomm  of  a  slaTe,  depends 

on  that  of  his  master. 
Hence,  if  a  crime  be  committed  by  a  slaye  in  the  Indian  country,  and  his 

master  is  a  citizen  of  the  United  States,  he  must  be  tried  by  the  District 

Court. 
But  if  the  slave  of  a  Cherokee  commit  a  crime  against  a  Cherokee,  and  in  the 

Cherokee  nation,  he  is  triable  by  the  Cherokees. 

Attorney  General's  Office, 

June  13, 1855. 

Sir:  I  deem  it  my  duty  to  submit  to  yom*  consideration  a. 
question  of  law,  which  arises  in  the  case  of  the  application  for 
the  pardon  of  Reuben  StelL 

It  appears  by  the  transcript  of  record  and  other  papers  in 
the  case,  that  Stell,  a  negro  slave  belonging  to  a  Cherokee 
Indian,  committed  a  theft  within  the  Cherokee  nation  by  steal- 
ing some  property  of  another  Cherokee  Indian :  that  after  this, 
he  was  transferred  to  a  citizen  of  Arkansas,  to  whom  he  now 
belongs ;  since  which  he  has  been  arrested,  tried,  convicted,  and 
sentenced  for  the  offence,  before  the  District  Court  of  the 
United  States  for  the  Western  District  of  Arkansas, — which  is 
the  matter  on  which  the  application  for  pardon  is  preferred  by 
his  present  master. 

The  act  of  Congress  for  regulating  intercourse  with  the 
Indians  secures  to  the  courts  of  the  United  States  a  general 
jurisdiction  over  crimes  committed  in  the  Indian  country,  (Act 
of  June  30,  1834,  sec.  25,  iv  Stat,  at  Large,  p.  783 ;)  and  such 
general  jurisdiction,  in  regard  to  the  country  of  the  Cherokees, 
has  been  conferred  on  the  District  Court  of  Arkansas.  (Act 
of  June  17,  1834,  v  Stat,  at  Large,  p.  680.) 

But,  in  providing  for  the  exercise  of  criminal  jurisdiction  by 
the  courts  of  the  United  States  in  the  Indian  country,  the 
statute  enacts  that  such  jurisdiction  ^^  shall  not  extend  to  crimes 
committed  by  one  Indian  against  the  person  or  property  of 
another  Indian."     (Act  of  June  30,  1834,  sec.  28,  ubi  supra.) 

In  the  5th  article  of  the  treaty  of  New  Echota,  (December 
29, 1835,)  the  United  States  promise  to  ^'  secure  to  the  Chero- 
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kce  nation  the  right,  by  their  national  councils,  to  make  and 
carry  into  effect  all  such  laws,  as  they  may  deem  necessary  for 
the  govemment  and  protection  of  the  persons  and  property 
Tvithin  their  own  country,  belonging  to  their  people  or  9uch  per- 
8<ms  as  have  connected  thennelves  mth  them :  Provided  always, 
that  they  shall  not  be  inconsistent  with  the  Constitution  of  the 
United  States,  and  such  acts  of  Congress -as  have  been  or  may 
be  passed  regulating  trade  with  the  Indians;  and  also  that 
they  shall  not  be  considered  as  extending  to  such  citizens  and 
army  of  the  United  States,  as  may  travel  or  reside  in  the 
Indian  country  by  permission,  according  to  the  laws  and  regu- 
lations established  by  the  Government  of  the  same.''  (vii  Stat, 
at  Large,  p.  481.) 

Now,  as  the  negro  Stell  belonged  to  a  Cherokee, — as  the  theft 
was  from  a  Cherokee  within  the  Cherokee  nation, — the  whole  case 
appears,  by  express  language  of  both  treaty  and  statute,  to  be 
put  within  the  jurisdiction  of  the  Cherokees,  and  put  without 
that  of  the  courts  of  the  United  States. 

In  a  case  plainly  ascribable  to  the  same  legal  category  as  the 
present,  namely,  the  question  by  what ;  court  a  negro,  the  slave 
of  a  citizen  of  the  United  States  residing  among  the  Choctaws, 
should  be  tried,  Mr.  Attorney  General  Butler  ruled  that  the 
slave  must  follow  the  jurisdiction  of  his  master,  and,  of  course, 
be  tried  by  the  courts  of  the  United  States.  (Opinion,  Decem- 
ber 26,  1834,  vol.  i,  p.  939.) 

Mr.  Butler,  to  be  sure,  makes  the  remark  in  passing,  that  he 
was  not  prepared  to  say  that  "  free  negroes,  or  even  the  slaves 
of  Indians,  can,  in  any  case,  be  subjected  to  the  Indian  laws." 

I  do  not  perceive  the  reason  of  Mr.  Butler's  half-expressed 
doubt  as  to  free  negroes.  If  aggregated  to  the  Cherokee 
nation  by  marriage  or  adoption,  they  come  within  the  very 
letter  of  the  treaty  of  New  Echota,  being  persons  who  have 
"connected  themselves"  with  the  nation;  and,  such  negroes 
not  being  comprehended  in  the  class  of  persons  for  whom  the 
federal  jurisdiction  in  the  Indian  country  is  reserved  by  acts  of 
Congress,  they  naturally  fall  under  the  jurisdiction  of  the  Indian 
nation,  whether  it  be  Cherokee  or  Choctaw. 

Ab  to  negroes,  slaves  of  Cherokee  Indians,  the  rule  by  which 
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jnrisdiction  of  a  negro,  the  slave  of  a  white  man,  is  drawn  to 
the  courts  of  the  United  States,  namely,  the  forum  of  the 
master,  applies  distinctly  to  the  case  of  a  negro,  the  slave  of  a 
Cherokee. 

There  is  a  general  doctrine  of  law,  which  fully  justifies,  and 
which  alone  could  justify,  the  conclusion  of  Mr.  Butler  on  the 
first  point,  and  it  equally  determines  the  doubt  suggested  by 
him  on  the  second  point.  It  is  this:  The  nationality,  the 
domicil,  the  jurisdiction,  the  forum,  of  the  slave,  are  all  included 
in  that  of  the  master. 

Take  the  question  of  domicil  for  illustration.  Domicil  is 
divided  into  two  kinds, — that  which  is  voluntary,  and  that 
which  is  necessary  or  involuntary.  (Phillimore  on  Domicil, 
ch.  V.)  Voluntary  domicil  is  that  acquired  by  a  person  who  is 
Bui  juris,  and  has  the  power  to  elect :  necessary  domicil  is  that 
of  persons  in  potentate  alteriuB^,  either  permanently  or  for  the 
time  being,  and  who  therefore  have  not  the  power  of  election. 
Such  is  the  case  of  the  wife,  (Ibid.  ch.  vi,)  the  minor,  (Ibid, 
ch.  vii,  s.  1,)  and  the  servant,  (Ibid.  ch.  vii,  s.  4.)  Accord- 
ingly, we  find  in  the  Digest  the  rule  laid  down  by  Ulpian, 
Papinian,  Paulus,  and  all  the  authorities,  that  not  only  is  the 
domicil  of  the  slave  absorbed  in  that  of  his  master,  but  even 
the  domicil  of  the  freedman  follows  that  of  his  patron.  (Digest. 
L,  tit.  1.  See  also  J.  Yoet  ad  Pandectas,  lib.  v,  tit.  1,  no. 
96.) 

It  is  evident,  also,  that  all  the  reasoning  of  the  law  as  to  the 
^^  statute  personar*  as  distinguished  from  the  ^^  statute  real/* 
applies  to  the  case.     (Dalloz,  Lois  Personelles.) 

This  distinction,  between  the  voluntary  and  the  necessary 
domicil,  is  inherent  in  the  nature  of  things,  and  must  of  course 
be  recognised  in  the  law  books  of  the  United  States.  (Story's 
Conflict  of  Laws,  s.  47.) 

The  relation  of  this  point  to  slaves  is  very  strikingly  illus- 
trated in  a  question  of  succession  determined  by  the  parliament 
of  Paris  in  1784,  where  a  master  having  deceased,  leaving 
slaves  in  St.  Domingo,  the  controversy  was,  whether  the  suc- 
cession should  be  governed  by  the  custom  of  Paris  as  the  local 
law  of  the  colony,  or  by  the  written  law  as  that  of  the  deceased, 
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whose  domicil  was  in  Languedoc ;  and  the  court  decided  that 
the  whole  estate,  including  the' slaves,  depended  on  the  law  of 
Languedoc.     (Merlin.  Rep.  torn,  vi,  p.  229,  s.  voc.  Esclavage.) 

As  to  the  competent  forum,  Voct  says  expressly  that,  by  the 
general  rules  of  law,  the  forum  of  the  master  is  that  of  the 
slave.  (J.  Voet,  loc.  cit.)  And  the  rule  is  applied  in  practice 
in  the  legislation  generally  of  Europe  and  America.  (See  for 
example,  Sala  Mejicano,  ed.  1844,  tom.  i,  p.  291 ;  Surge's  Co- 
lonial Laws,  vol.  i,  ch.  2.) 

A  forced  exception  to  the  full  effect  of  this  doctrine  has 
grown  up  in  the  single  case  of  those  countries,  which  assume, 
on  theory,  that  a  fugitive  from  service  becomes  emancipated  by 
mere  operation  of  law  in  the  state  of  his  refuge. 

But  that  exception  does  not  affect  the  question  of  what  is  the 
forum  of  a  slave,  while  the  condition  of  servitude  attaches  to 
him,  and  in  those  countries  where  it  exists  by  law.  In  all  such 
countries,  the  dependence  of  the  servant  on  his  master,  and  the 
legal  rights  or  disabilities  which  it  involves,  continue,  even  if 
the  servant  be  not  actually  in  the  possession  of  the  master ;  for, 
although  he  should  be  a  fugitive  from  service,  yet,  in  law,  he 
still  remains  in  the  jurisdiction  of  his  master.  (Dig.  xii,  tit. 
2, 1.  3,  nos.  8,  9,  10.) 

In  giving  to  the  master  the  right  to  reclaim  a  fugitive  from 
his  service  in  any  part  of  the  Union,  the  Constitution  directly 
affirms  and  recognises  the  rule  that  the  slave  is  technically  in 
the  power  of  his  master,  and  must  of  necessity  have  the  same 
domicil  and  jurisdiction. 

For  these  <y)nsideration8,  the  slave  Reuben  Stell  could  only 
be  tried  for  the  theft  he  committed  by  the  courts  of  the  Chero- 
kee nation,  and  is  excluded  by  express  law  from  the  jurisdic- 
tion of  the  District  Court  of  the  United  States  for  the  Western 
District  of  Arkansas. 

I  have  the  honor  to  be,  very  respectfully, 

C.  GUSHING, 
To  the  President. 
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BOARD  OP  NAVAL  OFFICERS. 

Under  the  act  of  the  last  Congress  for  promoting  the  efficiency  of  the  NaTj, 
^hich  provides  for  a  board  consisting  of  five  captains,  five  commanders,  and 
five  lieutenants,  to  examine  into  the  competency  of  the  officers  of  the  Navy, 
and  which  farther  provides  that  no  officer  on  said  board  shall  examine  into 
or  report  upon  the  efficiency  of  officers  of  a  grade  above  them, — ^the  effect 
is  to  exclude  any  of  such  officers  of  the  board  from  being  present  at  the 
deliberations  concerning  officers  their  superior  in  grade. 

Attorney  General's  Office, 

June  16,  1855. 

Sir:  Your  note  of  this  day  presents  for  consideration  a 
single  question  of  construction,  arising  on  the  execution  of  the 
act  of  February  28th,  1855,  entitled  "  An  act  to  promote  the 
efficiency  of  the  Navy."     (x  Stat,  at  Large,  p.  616.) 

That  act  provides  in  substance  that  the  President  shall  cause 
to  be  assembled  a  board  of  naval  officers,  to  consist  of  .five  cap- 
tains, five  commanders,  and  five  lieutenants ;  said  board,  under 
such  regulations  as  the  Secretary  of  the  Navy  may  prescribe, 
to  make  a  careful  examination  into  the  efficiency  of  the  officers 
of  the  Navy  of  the  grades  of  captain,  commander,  lieutenant, 
master,  and  passed  midshipman,  and  to  report  to  the  Secretary 
of  the  Navy  the  names  and  rank  of  all  officers  of  such  grades, 
who,  in  the  judgment  of  said  board,  shall  be  incapable  of  per- 
forming promptly  and  efficiently  all  their  duty,  both  ashore  and 
afloat.  Furthermore,  when  the  incompetency  of  an  officer  for 
duty  shall,  in  the  belief  of  the  board,  have  arisen  from  any 
cause  implying  sufficient  blame  to  justify  it,  they  are  to  recom- 
mend that  his  name  be  stricken  from  the  rolls ;  and  all  other 
officers,  reported  incompetent,  are  to  be  placed  in  the  order  of 
their  rank  and  seniority  on  a  "  reserved  list"  of  two  classes ; 
those  on  leave  of  absence  pay,  and  those  on  furlough  pay, 
according  to  the  judgment  of  the  board.  Finally,  in  the  cases 
where  sUch  findings  of  the  board  shall  be  approved  by  the 
President  of  the  United  States,  the  officers  reported  shall  either 
be  dropped  from  the  rolls  or  classed  on  the  reserved  list  as  the 
case  may  be ;  and  the  officers  of  the  latter  category,  though 
remaining  in  the  Navy  on  the  pay  defined  and  subject  to  the 
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orders  of  the  Department  for  spch  duty  as  they  may  be  capable 
of  performing,  are  to  be  held  ineligible  to  further  promotion ; 
and  the  vacancies  thus  created  in  the  active  service  are  to  be 
filled  in  the  order  of  rank  and  seniority. 

In  effect,  therefore,  the'  board  is  in  the  first  place  to  select 
from  the  grades  of  captain,  commander,  lieutenant,  master,  and 
passed  midshipman,  such  officers,  if  any,  as,  according  to  the 
conditions  laid  down  by  this  act,  shall  require  to  be  considered 
incapable  of  performing  promptly  and  efficiently  all  their  duty, 
both  ashore  and  afloat. 

In  the  second  place,  of  the  officers  thus  selected,  they  are  to 
form  two  classes,  namely:  first,  those  whose  incapability  or 
incompetency  has  arisen  from  some  cause  implying  sufficient 
blame  to  justify  their  names  being  altogether  stricken  from  the 
rolls ;  and,  secondly,  those  officers  whose  incapability  or  incom- 
petency shall  have  arisen  from  some  cause  not  implying  such 
blame. 

In  the  third  place,  among  the  officers  selected  as  no  longer 
capable  of  performing  all  their  duty,  but  not  requiring  to  be 
struck  from  the  rolls,  the  board  is  to  discriminate  between  those 
recommended  for  leave  of  absence  pay,  and  those  recommended 
for  furlough  pay. 

Whatever  the  board  of  officers  may  report  as  the  result  of 
their  consideration  and  reflection,  will  be  advisory,  of  course, 
and  no  more ;  but  it  is,  nevertheless,  a  duty  of  obvious  delicacy, 
and  of  great  importance  in  so  far  as  it  may  tend  to  inform  the 
conscience  and  influence  the  discretion  of  the  Secretary  of  the 
Navy  or  the  President. 

Now,  it  is  to  observed,  that  the  act,  in  the  general  course  of 
its  provisions,  speaks  of  the  board  as  a  unit,  which  is  to  exam- 
ine, to  report,  and  to  recommend,  as  one  board,  having  conjoint 
authority  in  this  respect  coextensive  with  the  subject-matter ; 
that  is,  embracing  all  the  grades  of  the  Navy  above  that  of 
midshipman,  the  effect  of  which,  if  there  were  nothing  in  the 
act  to  prevent  it,  would  be  that  the  five  lieutenants  of  the  board, 
and  the  five  commanders,  would  pass  upon  the  question  of  the 
competency  of  their  superiors  in  rank. 

The  inconvenience  of  this  appears  to  have  been  present  to 
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the  mind  of  Congress,  which  foresaw  that  any  action  of  the 
officers  of'  a  lower  rank  on  those  of  a  superior  rank,  in  this 
matter,  would  be  subject  to  the  imputation  of  interest,  and  so 
possess  impaired  moral  weight,  and  would  also  have  disadvan- 
tageous tendencies  in  the  relation  of  the  discipline  of  the  Navy. 

Accordingly,  the  act  contains  the  following  proviso : — 

'^  Provided,  that  no  officers  upon  said  board  shall  examine 
into,  or  report  upon,  the  efficiency  of  officers  of  a  grade  above 
them." 

And  the  question  to  be  determined  is,  of  the  whole  extent  of 
the  legal  operation  of  this  proviso.  Upon  this,  my  opinion  is 
positive  and  explicit. 

Numerous  examples  might  be  cited,  in  which  question  has 
arisen,  as  to  the  course  to  be  pursued  by  an  arbitrator,  a  judge, 
or  other  member  of  a  plural  body,  when  that  person  is,  by 
interest  or  other  lawful  impediment,  precluded  from  participa- 
ting in  the  decision ;  and  it  is  generally  held  that  in  such  case 
he  ought  not  to  participate  in  the  deliberation  which  precedes 
the  decision. 

The  reason  assigned  in  the  books  for  this  course  is  a  good 
one.  If  the  person,  who  has  not  the  right  to  concur  in  the 
decision,  participate  in  the  deliberation,  or  be  so  much  as 
present  even,  it  is  impossible  to  know  whether  he  has  or  has 
not  influenced  the  result.  (Fox  v.  Hazleton,  x  Pick.  277; 
Strong  V.  Strong,  ix  Cushing,  p.  560.) 

In  the  present  matter  another  objection  applies,  which  is  the 
unsuitableness  of  an  official  discussion  of  the  competency  of 
superior  officers,  even  by  their  peers,  in  the  presence  of  inferior 
officers  having  no  official  duty  in  the  premises. 

I  think,  therefore,  that  the  effect  of  the  proviso  is  to  require 
the  board  to  be  subdivided  in  the  process  of  its  action,  and  to 
make  three  distinct  sub-reports,  which  together  shall  constitute 
the  general  report. 

That  is  to  say,  the  entire  body  will  sit  together,  deliberate, 
and  determine,  and  by  proper  means  authenticate  their  con- 
clusion as  to  lieutenants,  masters,  and  passed  midshipmen; 
after  that,  the  lieutenants  will  have  to  retire,  and  the  cap- 
tains and  commanders  will  act  in  regard  to  all  officers  of  the 
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rank  of  commander ;  when  the  commanders  must  retire,  and  the 
captains  will  act  as  to  officers  of  that  rank.  All  the  examina- 
tions having  thos  been  made,  and  the  proper  judgment  reached, 
in  the  manner  contemplated  by  the  law,  the  sum  total  of  the 
opinions  will  be  certified  to  the  Secretary  in  such  form  of 
authentication  as  he,  in  his  regulations,  shall  see  fit  to  prescribe. 
I  have  the  honor  to  be,  very  respectfully, 

C.  GUSHING. 
Hon.  James  C.  Dobbin, 

Secretary  of  the  Navy, 


EXTRADITION  OF  FUGITIVES  FROM  JUSTICE. 

A  foreign  mandtit  d^arrit^  setting  fortli  tlie  oflfence  of  a  fugitiye  from  the  jas- 
tice  of  a  foreign  country  within  the  terms  of  any  treaty  of  extradition,  such 
mandat  coming  throagh  the  proper  political  channel,  is  sufficient  foundation 
for  the  issue  of  the  President's  warrant  authorizing  the  institution  of  pro- 
ceedings before  the  judicial  authorities  of  the  United  States. 

Attorney  General's  Office, 

June  18,  1855. 

Sir  :  I  have  the  honor  to  acknowledge  the  reception  of  your 
note  of  this  date,  communicating  the  application  of  Mr.  Boilleau, 
Charg^  d'AfTaires  of  France,  for  authority  to  pursue  the  extra- 
dition of  one  Sucillon,  a  French  subject,  actually  in  New  York, 
charged  with  the  crime  of  forgery  committed  in  France. 

This  application  comes  in  due  form  through  the  Ministry  of 
Foreign  Affairs  of  the  French  Empire,  and  is  founded  on  a 
mandat  d'arrSt  issued,  upon  suitable  evidence,  by  the  proper 
judicial  authority  in  France,  and  setting  forth  the  crime  imputed 
to  Sucillon. 

The  case  comes  within  the  treaty  between  the  United  States 
and  France,  of  November  9th,  1843,  (viii  Stat,  at  Large,  p. 
581 ;)  and  the  only  question  is  of  the  sufficiency  of  the  papers. 

It  is  clear  that  the  mandat  d'arrSt  alone,  without  the  proofs 
on  which  it  was  founded,  would  not  suffice  to  constitute  that 
"evidence  of  criminality"  which  the  statute  requires  as  the 
basis  of  the  certificate  of  the'examining  magistrate,  upon  which 
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alone  the  final  order  of  extradition  is  to  be  granted  by  the 
Department. 

I  think,  howerer,  that  the  documents  are  sufficient  to  justify 
the  preliminary  action  of  the  President,  and  therefore  advise 
the  delivery  of  the  usual  warrant  to  M.  Boilleau.  That  will 
enable  him  to  secure  the  person  of  the  alleged  fugitive  from 
justice ;  leaving  the  ulterior  question  of  his  actual  extradition 
to  depend  on  the  full  evidence  of  criminality,  which,  as  appears 
by  the  dispatch  of  the  Minister  of  Foreign  Affairs,  is  now  on 
its  way  from  France  to  the  United  States. 
I  am,  very  respectfully, 

C.  CUSHING. 
Hon.  Wm.  L.  Marcy, 

Secretary  of  State. 


BLAKCHARD'S  CASE. 

Constraotion  of  a  special  proYision  of  statute  for  the  relief  of  William  L. 

Blanchard. 
Damages  on  the  rescission  of  a  mail  contract  by  the  Postmaster  cannot  be 

aUowed  beyond  the  actual  loss  to  the  party. 
Construction  of  the  words  **  equity  and  Justice"  in  a  statute  of  present  relief. 

Attorney  General's  Office, 

June  19,  1855. 

Sir:  Your  communication  of  the  19th  of  March  calls  my 
attention  to  the  following  provision  of  the  act  making  appro- 
priations for  the  service  of  the  Post  Office  Department  for  the 
next  fiscal  year : 

^'  Sec.  9.  And  be  it  further  enacted.  That  the  proper  Comp- 
troller of  the  Treasury,  under  instructions  from  the  Attorney 
General,  inquire  whether  the  contract  made  by  the  Postmaster 
General  with  William  L.  Blanchard,  for  carrying  the  United 
States  mail,  on  route  numbered  five  thousand  and  sixty-six,  in 
the  year  eighteen  hundred  and  fifty-three,  was  violated  by  the 
Postmaster  General  without  legal  and  adequate  cause  given  by 
said  Blanchard ;  and  if  it  was  so  violated,  then  to  ascertain  and 
allow  such  damages  as  he  is  entitkd  to  in  equity  and  justice  by 
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reason  of  such  yiolation,  and  that  sach  damages  be  paid  to  said 
Blanchard  out  of  any  money  in  the  Treasury  not  otherwise 
appropriated." 

My  reply  to  your  communication  has  been  delayed,  first,  by 
the  necessity  of  haying  the  documents  on  the  subject  in  the 
Post  Office  Department  collected  and  arranged  for  inspection  ; 
and,  secondly,  in  order  to  receive  and  consider  the  arguments 
in  the  case  submitted  in  behalf  of  Mr.  Blanchard. 

A  very  brief  statement  of  the  history  of  the  case  will  suffice, 
by  way  of  preface,  to  the  legal  suggestions  which  it  becomes 
my  duty  to  offer  in  the  premises. 

It  appears  that  in  1851  a  contract  was  made  by  the  Post- 
master General  (Mr.  Hall)  with  Woodward  &  Ohorpening  for 
the  transportation  of  the  mails,  on  a  certain  route,  between  the 
cities  of  Sacramento  and  Salt  Lake ;  that  in  1852  this  contract 
was  annulled  by  the  Postmaster  General,  (Mr.  Hubbard,)  and 
a  new  contract  entered  into,  for  the  same  route,  with  Mr. 
Blanchard;  and  that,  in  1853,  the  latter  contract  was  rescinded 
by  the  present  Postmaster  General. 

It  further  appears  that  the  Postmaster  General  discontinued 
the  service  under  this  contract,  on  account  of  circumstances 
which,  in  his  judgment,  rendered  it  null  and  void  ab  incepto  ; 
among  others,  for  the  reason  that  it  had  been  entered  into  with- 
out previous  advertisement  for  proposals,  as  required  by  the 
acts  of  Congress. 

Meanwhile,  as  Blanchard  had  for  a  certain  time  been  in  pos- 
session of  the  contract,  and  commenced  to  act  under  it,  on  the 
case  being  referred  to  me  by  the  Department,  my  opinion  was 
that  he  should  receive  compensation  pro  rata^  for  such  period 
of  the  contract  as  had  run,  with  one  month  in  addition,  accord- 
ing to  its  tenor  and  rate,  as  upon  any  other  contract  part  per- 
formed and  then  lawfully  rescinded  by  the  Department.  (Ante, 
vol.  V,  p.  436.) 

Without  interposition  on  the  part  of  Congress,  it  would  have 
seemed  that  such  payment  by  the  Department,  and  acceptance 
of  it  by  Blanchard  was  the  end  of  the  matter. 

But,  in  this  condition  of  things,  the  act  of  Congress  comes 
in  to  require  you  to  institute  two  inquiries  of  mixed  fact  and 
law,  namely: 
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1.  Whether  the  contract  with  Blanchard  "  was  violated  by 
the  Postmaster  General  without  legal  and  adequate  cause  given 
by  said  Blanchard  ;**  and 

2.  <'  If  it  was  so  violated,  then  to  ascertain  and  allow  such 
damages  as  he  (Blanchard)  is  entitled  to  in  equity  and  justice 
by  reason  of  such  violation." 

It  is  obvious  to  remark,  in  the  first  place,  that  the  phrase- 
ology of  the  act,  in  describing  the  condition  precedent  of  any 
allowance  of  damages,  if  that  phraseology  be  taken  literally, 
implies  a  legal  impossibility.  A  contract  cannot  be  'Violated" 
by  one  party,  with  "  legal  and  adequate  cause"  given  by  the 
other.  In  such  case,  the  ^^  violation"  of  contract  is  by  the 
latter,  not  by  the  former.  In  order  that  the  preliminary  inves- 
tigation prescribed  by  the  act  shall  be  a  sensible  one,  that  it 
shall  bo  one  logically  and  legally  possible,  we  must  of  neces- 
sity construe  the  word  ^^  violated"  in  a  neutral  or  indiiferent 
sense,  as  meaning  rescinded,  annulled,  not  performed  by  the 
Postmaster  General. 

It  is  equally  obvious,  in  the  second  place,  that  the  language 
precludes  all  inquiry  into  the  consideration  whether  the  con- 
tract was  in  its  origin  a  valid  one  or  not ;  or  whether  it  was  not 
merely  null  in  its  inception ;  or  whether  the  Postmaster  Gene- 
ral had  not  90Me  legal  and  adequate  cause"  for  not  performing 
it.  All  these  lines  of  question  the  act  in  careful  terms  fore- 
closes, limiting  and  restricting  the  whole  inquiry  to  the  single 
question,  whether, — supposing  the  contract  to  have  had  fatal 
defects  on  its  face,  supposing  it  to  have  been  for  some  ante- 
cedent or  external  cause  a  nullity,  supposing  it  was  rescinded 
by  the  Postmaster  General  for  adequate  and  legal  cause, — sup- 
posing or  admitting,  I  say,  any  or  all  these  things,  still  the  act 
permits  you  to  make  no  inquiry,  in  this  relation,  except  whe- 
ther such  legal  and  adequate  cause  of  rescission,  assuming  it  to 
exist,  was  a  ''  cause  given  by  said  Blanchard.'' 

I  think  the  language  of  the  act  justifies  a  third  introductory 
observation.  In  confining  the  inquiry  to  the  question  of  any 
cause  of  rescission  given  by  the  mail-contractor,  in  shutting  off 
investigation  into  the  whole  case,  in  all  its  parts  and  legal  inci- 
dents, the  act  impliedly  says,  or  at  all  events  deliberately  refuses 
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to  deny,  that  the  Postmaster  General,  in  rescinding  this  con- 
tract,  acted  rightfully  in  the  exercise  of  authority  reposed  by 
law  in  his  Department. 

Congress  in  effect  says :  "  The  Postmaster  General  may  have 
had  '  legal  and  adequate  cause/  as  he  alleges  in  the  documents 
before  us,  to  rescind  this  contract ;  we  concede  that ;  it  does 
not  necessarily  follow  that  the  contractor  is  blameworthy; 
though  it  be  a  contract  which  the  Government  was  not  bound 
to  perform,  and  ought  not  to  have  continued  to  perform,  yet 
the  contractor  may  be  innocent  in  the  premises,  and  equitably 
entitled  to  damages  for  the  loss  of  his  contract ;  but  the  ac- 
counting officers  of  the  Treasury  have  power  by  the  general 
law  to  settle  '  accounts'  only ;  they  cannot  by  the  general  law 
determine,  a  question  of  claim  for  unliquidated  damages ;  and 
accordingly  we  hereby  give  the  First  Comptroller  the  power  by 
special  provision  of  law  to  settle  the  present  contract  between 
the  Post  Office  Department  and  Blanchard." 

All  this  Congress  had  full  power  to  say ;  and  this,  it  appears 
to  me,  is  what  it  has  actually  said,  by  this  provision,  which, 
although  inserted  in  a  general  law,  is  in  effect  a  private  bill  for 
the  relief  of  Blanchard. 

I  deem  it  important  to  present  to  you  these  considerations, 
because,  in  my  judgment,  they  serve  conclusively  to  exclude 
all  idea  of  vindictive  or  exemplary  damages  in  the  case,  even 
if  you  should  be  satisfied,  on  proper  examination  and  reflection, 
that  the  contract  was  rescinded  by  the  Postmaster  General 
'^  without  legal  and  adequate  cause  given  by  said  Blanchard." 

The  foregoing  considerations,  and  the  inference  to  which  they 
lead,  of  excluding  the  idea  of  vindictive  damages  in  the  case, 
are  founded  on  the  first  clause  of  the  act ;  and  the  second 
clause  will  on  examination  be  perceived  to  afford  still  more  ex- 
plicit indications  of  legal  intendment  in  the  same  direction.  It 
enjoins  that  if,  on  examination,  you  conclude  that  the  contract 
was  rescinded  by  the  Postmaster  General  without  legal  and 
adequate  cause  given  by  Blanchard^  then  you  shall  ^'  ascertain 
and  allow  such  damages  as  he  is  entitled  to  in  equity  and  jus- 
tice by  reason  of  such  violation,"  (rescission.) 

We  have  here  the  statute  supposition,  then,  of  a  contract 
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rescinded  for  "legal  and  adequate  cause/'  and  without  fault 
on  cither  side,  hut  in  which  one  of  the  parties  claims  damages 
of  the  other ;  and  the  court  has  referred  it  to  a  master  to  de- 
termine whether  any  damages,  and  if  so  how  much,  are  in 
equity  and  justice  due  the  claimant,  on  the  contract. 

Now,  it  may  be  that  it  shall  have  been  adjudged  in  some 
common  law  decision  of  the  time  of  the  Tudors,  that  where  a 
party  to  a  contract  refused  to  receive  performance,  the  party 
claimant  was  entitled  to  the  whole  price  stipulated  in  the  con- 
tract as  for  the  service  fully  performed.  I  do  not  think  any 
such  thing  has  been  decided  in  a  case  and  upon  premises  like 
the  present.  But  suppose,  for  the  argument's  sake,  it  were.  It 
is  clear  that  no  such  arbitrary  and  rigid  rule  of  damages  was  in 
the  thought  of  Congress ;  for  if  so,  the  act  would  have  simply 
required  you  to  inquire  whether  the  contract  was  rescinded 
without  legal  or  adequate  cause  given  by  Blanchard,  and  if  so, 
then  to  state  an  account  according  to  the  contract  rate  of  com- 
pensation. To  the  contrary  of  this,  and  most  unequivocally 
discarding  any  such  rule  of  damages,  the  act  declares  that 
"  equity  and  justice'*  are  to  be  the  measure  of  damages,  if  any, 
— ^for  whether  any  or  not  is  comprehended  in  the  question  of 
"equity  and  justice"; — and  it  is  most  elementary  doctrine  that 
"  equity"  does  not  hold  a  man  to  the  penal  letter  of  his  engage- 
ment ;  but  has  for  its  very  attribute  the  duty  of  relieving  the 
party,  even  where  such  rule  of  extreme  damages  has  been  ex- 
pressly nominated  in  the  bond.  Still  more  will  not  "  equity" 
volunteer  to  establish  and  to  enforce  any  unbending  technical 
rule  of  damages. 

The  act  commands  you  to  regard  both  "  equity  and  justice." 
We  cannot  suffer,  ourselves  to  imagine  that  by  "justice"  the  act 
means  anything  contradictory  to  "equity."  If  so  it  would  not 
havis  said  "equity  and  justice."  But,  indeed,  if  by  "justice" 
could  be  intended  something  other  than  "equity,"  something 
over  and  above  that,  then  the  effect  would  be  that,  in  spite 
of  the  text,  you  would  have  to  allow  damages  in  some  sense  of 
more  than  "  equity"  to  the  claimant,  which  must  of  course  be 
less  than  "equity"  to  the  Government. 

If  we  are  to  assume  that  the  word  "justice"  takes  us  out  of 
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the  field  of  "  equity"  as  a  department  of  jurisprudence,  either 
into  mere  "  law,"  or  into  some  region  of  undefined  right  and 
vague  justice,  still  the  conclusion  must  be  the  same. 

I  understand  it  as  the  settled  doctrine  at  this  day,  even  in 
actions  at  law,  that  a  party,  suing  for  damages  under  the  present 
circumstances,  could  only  recover  such  damages,  if  any,  as  he 
should  be  able  to  prove  to  have  constituted  his  actual  loss.  The 
plaintiff  may  produce  his  contract,  and  prove  tender  and  refusal 
of  the  service  to  bo  performed,  as  the  ground  of  his  action ;  but 
the  contract  does  not  fix  the  rate  of  damages ;  they  may  be 
more  or  less,  or  none  at  all,  according  to  the  facts  proved  on 
both  sides.  In  a  word,  the  plaintiff,  if  entitled  to  recover  at 
all,  can  recover  only  so  much  as  may  indemnify  him  for  the 
actual  injury  or  loss  he  shall  have  sustained  by  non-perform- 
ance. 

And  this  injury  consists  not  of  any  contingent  or  collateral 
advantages  which  he  may  have  anticipated  from  the  contract,  but 
of  the  actual  value  and  profitableness  of  the  contract  itself  as  a 
contract.  It  is  only  the  direct,  not  the  collateral  or  conse- 
quential, damages,  for  which  the  party  is  to  recover. 

I  do  not  trouble  you  with  citation  of  cases,  English  or  Ameri- 
can, to  substantiate  my  opinion  of  these  points ;  but  shall  be 
happy  to  furnish  them  if  desired. 

If  we  seek  for  some  rule  of  abstract  justice,  other  than  equity 
or  law,  we  shall  find  none  which  admits  of  a  different  conclu- 
sion. It  cannot  be  just,  in  any  possible  view  of  justice,  where 
a  party  has  entered  into  contract  to  perform  service  or  deliver 
supplies  to  the  Government,  and  the  contract  is  declared  null 
for  adequate  legal  cause,  to  assume  that  the  Government  is  to 
pay  such  party  for  the  service  or  supplies  as  if  actually  per- 
formed or  delivered.  Suppose  a  contract  to  deliver  five  hun* 
dred  horses  for  the  use  of  the  Army,  at  a  given  price,  and  the 
contract  be  rescinded  by  the  Government  for  cause,  but  without 
fault  of  the  contractor,  and  on  the  same  day  the  contractor 
makes  sale  of  the  horses  to  another  party  for  the  same  or  a 
better  price : — can  it  be  pretended  that  he  is  nevertheless  to  be 
paid  for  the  same  horses  by  Government  ?  Or  the  Navy  has  a 
contract  for  the  delivery  of  flour  at  five  dollars,  or  of  hemp  at 
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two  hundred  dollars,  and  either  before  or  after  the  commence- 
ment of  performance  the  contract  is  rescinded  by  the  Secretary 
of  the  Nayy  because  made  in  violation  of  law  for  want  of  adver- 
tisement or  other  cause,  and  when  the  time  of  performance 
arrives  fiour  has  risen  to  ten  dollars  and  hemp  to  four  hundred 
dollars,  so  that,  by  executing  his  contract,  the  party  would  cer- 
tainly lose  double  the  amount  of  its  rate : — is  he  still  to  recover 
that  rate  of  the  Government  ?  Or,  again,  the  contract  involves 
heavy  expense  on  the  part  of  the  contractor,  and  that  expense 
forms  a  part,  and  the  chief  part,  of  the  rate  of  compensation : — 
is  he  to  be  paid  for  expense  not  incurred  ?  To  pretend  either 
of  these  things  would  be  to  trample  under  foot  all  notions  of 
equity,  justice,  reason,  and  common  sense. 

I  have  already  suggested  that,  in  deliberately  prescribing  the 
rule  of  '^  equity  and  justice''  as  measure  of  damages.  Congress 
gave  explicit  expression  to  its  will,  in  contradiction  to  the  pre- 
sent pretension  of  the  contract  rate  being  the  true  or  necessary 
measure. 

It  may  be  that  your  own  thorough  experience  of  this  class 
of  cases,  both  in  the  House  of  Representatives  and  as  Comp- 
troller, will  suggest  to  you  some  established  rule  for  the  measure 
of  damages  in  the  practice  of  Congress  itself.  If  so,  the  present 
being  a  case  of  relief  by  Congress,  perhaps  you  might  with 
propriety  take  into  consideration  the  practice  of  that  body,  in 
connection  with  the  rules  of  judicial  equity  and  justice,  in  esti- 
mating whether  any  damages,  and  if  so,  how  much,  are  due : 
that  practice  not  constituting  a  rule  of  law,  it  is  true,  but  only 
serving  possibly  to  aid  the  judgment  on  a  question  of  fact. 

In  the  same  sense,  it  may  be  proper  for  you  to  consider  how 
much  this  party  has  already  received  on  the  contract.  And 
evidence  of  the  amount  for  which  the  same  service  has  been  or 
may  be  contracted  to  be  performed  by  other  parties,  constitutes 
a  material  fact  in  the  estimation  of  the  actual  value  of  the  con- 
tract. 

Finally,  in  the  matter  of  evidence  on  the  various  contingent 
questions  of  fact  involved,  it  seems  to  me  that  you  are  to  take 
and  receive  evidence  as  would  a  chancellor  or  master;  that 
neither  the  rights  of  the  Government  nor  those  of  the  claimant 
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are  to  be  concluded  by  exparte  affidavits  or  by  documents  on 
file ;  but  that  jou  are  to  determine  the  disputed  facts  by  legal 
evidence,  construing  that  expression  in  the  liberal  spirit  of  the 
actual  practice  of  the  accounting  officers  of  the  Treasury  De- 
partment. 

I  have  the  honor  to  be,  very  respectfully, 

C.  GUSHING. 
Hon.  Elisha  Whittlesey, 

Firtit  Comptroller. 


INDIANS  IN  OREGON. 

In  generftlf  acts  of  Congress  are  applicable,  according  to  the  subject-matter,  in 

all  parts  of  the  United  States. 
Where  it  is  not  so,  the  fact  is  an  exceptional  one,  and  the  exception  is  indicated 

by  words  either  of  exclusion  or  of  inclusion  in  the  act. 
The  acts  of  Congress  regulating  intercourse  with  the  Indians  are  in  full  force 

in  Oregon. 
When  questions  arise  as  to  the  applicability,  in  Oregon,  of  a  particular  clause 

of  those  acts,  the  question  depends  on  the  subject,  and  is  wholly  independent 

of  any  reference  to  a  supposed  test  of  the  convenience  or  the  assumed  rights 

of  the  whites  as  agaiost  the  Indians. 

Attorney  General's  Qfficb, 

June  22,  1855. 

Sir  :  I  duly  received  your  communication  of  the  27th  of 
July  last,  enclosing  to  me  a  letter  of  the  Commissioner  of  Indian 
Affairs,  covering  correspondence  and  memorials  from  Oregon, 
which  raise  the  question  whether  the  acts  of  Congress  regulating 
intercourse  with  the  Indians  are  in  force  in  that  Territory ;  and 
I  replied,  under  date  of  the  2d  of  August,  briefly  stating  my 
opinion  in  the  premises,  and  reserving  the  purpose  to  exhibit 
the  reasons  for  my  conclusion  at  some  future  day  of  more 
leisure.     This  I  now  proceed  to  do. 

The  question  is  a  very  simple  one,  and  cannot  be  drawn  in 
doubt  except  by  complete  disregard  of  all  the  rules  of  statu- 
tory construction,  and  of  the  whole  theory  and  system  of  the 
Government. 

By  a  clause  of  the  14th  section  of  the  act  to  establish  the 
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territorial  government  of  Oregon,  passed  on  the  14th  of  August, 
1848,  it  is  enacted  that  "the  laws  of  the  United  States  are 
extended  over,  and  declared  to  be  in  force  in,  said  Territory,  so 
far  as  the  same,  or  any  provision  thereof,  may  be  applicable." 
(ix  Stat,  at  Large,  p.  329.) 

This  provision  carried  with  it  the  whole  body  of  the  acts  of 
Congress,  which  are  applicable  to  the  Territory ;  and  the  sole 
inquiry,  therefore,  regarding  any  acts,  or  part  of  acts,  is 
whether  they  be  or  not  applicable  to  the  Territory. 

In  discussing  the  question  whether  this  provision  carried  such 
parts  of  the  act  of  Congress  of  June  30th,  1834,  for  regulating 
intercourse  with  the  Indians  as  are  in  their  nature  applicable, 
it  seems  that,  in  the  first  place,  it  has  been  argued  in  Oregon, 
that  the  wTiole  question  of  the  meaning  of  the  word  "  appli- 
.  cable,"  in  any  case,  depends  on  whether  the  particular  law  is 
convenient  to  the  "  white"  inhabitants  of  the  Territory.  "  What- 
ever militates  against  the  true  interests  of  the  white  population 
is  inapplicable,"  we  are  told,  and  so  not  in  force  in  Oregon. 

That  is  a  very  strange  idea.  "Applicability"  in  a  law  has 
nothing  to  do  with  the  question  whether  the  persons  to  whom 
it  is  to  be  applied  think  it  for  their  interest.  That  question 
Congress  determines.  It  would  make  singular  patchwork  of 
the  acts  of  Congress,  if  their  applicability  in  each  case  were  to 
be  tested  by  this  rule.  It  would  nullify  all  the  acts  of  Congress 
by  piecemeal  in  one-half  the  States  or  Territories  of  the  Union, 
some  here  and  some  there,  according  to  the  local  estimation  of 
their  interests  on  the  part  of  the  inhabitants  of  this  or  that 
State  or  Territory. 

Such  a  doctrine  is  of  course  altogether  untenable. 

I  should  have  had  no  doubt,  therefore,  that,  by  mere  force 
of  the  declaratory  clause  of  the  14tb  section,  any  provision  of 
any  act  of  Congress  applicable,  by  its  nature,  subject-matter, 
or  general  tenor,  to  the  Territory  of  Oregon,  went  into  opera- 
tion there,  if  not  before,  yet  certainly  at  the  time  of  the  estab- 
lishment of  the  territorial  government, — including,  of  course, 
the  acts  of  Congress  for  regulating  intercourse  with  the 
Indians. 

Other  provisions  of  the  act  establishing  the  territorial  govcrn- 
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ment  prove  this.  One  is  altogether  conclusive,  namely,  the 
proviso  in  the  1st  section,  which  is  in  the  following  words : 

^'  Provided,  that  nothing  in  this  act  contained  shall  he  con- 
strued to  impair  the  rights  of  person  or  property,  now  pertain- 
ing to  the  Indians  in  the  said  Territory,  so  long  as  such  rights 
shall  remain  unextinguished  hy  treaty  between  the  United 
States  and  such  Indians,  or  to  affect  the  authority  of  the  Govern- 
ment of  the  United  States  to  make  any  regulation  respecting 
such  Indians,  their  lands,  property,  or  other  rights,  by  treaty, 
law,  or  otherwise,  which  it  would  have  been  competent  to  the 
Government  to  make,  if  this  act  had  never  been  passed."  (iz 
Stat,  at  Large,  p.  328.) 

Here  is  express  reservation  to  the  United  States  of  the  con- 
tinued exercise  of  the  entire  constitutional  jurisdiction  of  the 
Federal  Government  regarding  Indians,  applied  explicitly  to 
the  Territory  of  Oregon. 

And  by  the  same  act,  it  was  provided  that  the  Governor  of 
the  Territory  "  shall  perform  the  duties  and  receive  the  emolu- 
ments of  Superintendent  of  Indian  Affairs."     (Sect.  2.) 

But  the  provision  of  the  1st  section  concerning  Indians,  like 
the  provision  of  the  14th  section  concerning  the  force  of  acts 
of  Congress  generally,  is  but  declaratory  of  what  would  have 
been  the  law  without  either.  Oregon  is  a  part  of  the  United 
States.  As  such  it  is  subject  to  all  treaties  or  laws,  which  the 
General  Government  may  make  or  enact  within  the  Constitu- 
tion. It  no  more  needs,  in  any  general  act  of  Congress,  to 
mention  Oregon  specially,  than  it  does  to  mention  each  one  of 
the  other  States  and  Territories  nominatim.  The  local  appli- 
cation of  acts  of  Congress  depends  on  their  subject-matter.  All 
general  acts  of  Congress  have  applications  as  such.  Speciality 
of  application  is  the  exception,  and  must  be  specially  set  forth, 
either  by  inclusion  or  exclusion,  in  the  act  of  Congress.  , 

But  it  is  said  that  Oregon  is  not,  geographically  speaking,  a 
part  of  ^^  the  Indian  country,"  as  described  by  the  act  of  Con- 


Why  not  ?  The  terms  of  the  act  are :  '^  All  that  part  of  the 
United  States  west  of  the  Mississippi,  and  not  within  the  States 
of  Missouri  and  Louisiana  or  the  Territory  of  Arkansas,  and 
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also  that  part  of  the  United  States  east  of  the  Mississippi  river, 
and  not  within  any  State,  to  which  the  Indian  title  has  not  been 
extinguished,  shall,  for  the  purposes  of  the  act,  be  taken  and 
deemed  to  be  the  Indian  country."  Why,  I  repeat,  does  not 
this  description  apply  to  Oregon  with  mathematical  precision 
of  certainty  ?  Is  not  Oregon  a  "  part  of  the  United  States, 
west  of  the  Mississippi"  ? 

Moreover,  it  seems  to  be  mistakenly  supposed  that  ^'the 
Indian  country,"  in  the  acts  of  Congress,  is  inclusive  or  exclu- 
sive of  certain  political  boundaries  of  organization.  Not  so. 
It  applies  in  general  to  such  portions  of  the  acquired  territory 
of  the  United  States,  as  are  in  the  actual  occupation  of  Indian 
tribes,  and  wherein  their  title  of  occupancy  has  not  been  ex- 
tinguished, either  by  cession  to  the  United  States,  or  to  indi- 
viduals with  sanction  of  the  United  States. 

But  all  possible  room  for  doubt  on  the  general  question  was 
removed  by  the  act  of  June  5,  1850,  which,  in  establishing  a 
new  Superintendent  of  Indian  Affairs  for  the  Territory  of 
Oregon,  and  enacting  other  kindred  provisions,  proceeds  to 
make  a  third  declaratory  enactment  touching  the  present  sub- 
ject, in  these  words : 

'*That  the  law  regulating  trade  and  intercourse  with  the 
Indian  tribes  east  of  the  Rocky  Mountains,  or  such  provisions 
of  the  same  as  may  be  applicable,  be  extended  over  the  Indian 
tribes  in  the  Territory  of  Oregon."     (ix  Stat,  at  Large,  p.  437.) 

This  provision  describes  the  act  of  1834  in  terms  which 
imply,  and,  in  my  judgment,  imply  without  good  cause,  that 
that  act  was  confined  in  scope  to  the  country  east  of  the  Rocky 
Mountains.  But  that  is  now  immaterial,  as  regards  the  main 
question ;  for,  in  the  face  of  the  act  of  1850,  it  is  no  longer 
possible  to  say  that  some  part  of  the  act  of  1834  is  not  applica- 
ble to  Oregon. 

But  what  part  ?  We  assume,  by  common  consent,  the  ques- 
tion of  "  applicability,"  as  involved  in  the  act  regulating  inter- 
course with  the  Indians,  like  that  of  "applicability"  in  acts  of 
Congress  generally,  as  not  dependent  on  the  question  whether 
a  particular  provision  is  "beneficial  to  the  whites"  or  not,  that 
is,  whether,  in  the  local  estimation  of  parties  restrained  by  law, 
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it  is  expedient  or  not.  No  such  question  of  the  benefit,  con- 
venience, or  interest  of  the  "  whites,"  that  is,  of  the  persons 
against  whom  the  particular  law  was  enacted,  is  to  determine 
its  application  in  Oregon.  To  decide  that  laws  are  applicable 
when  they  please  the  fancy  of  those  against  whom  they  are 
passed,  and  then  alone,  that  is,  to  make  the  validity  dependent 
on  the  interests  of  the  law-breakers,  would  be  to  abolish  law. 

Meanwhile,  another  idea,  equally  untenable  with  the  other, 
is  advanced  in  Oregon,  it  is  said,  in  objection  to  giving  force 
there  to  the  particular  provisions  of  the  act  regarding  the  sale 
of  intoxicating  liquors  to  the  Indians. 

The  alleged  argument  is  that,  if  any  of  the  provisions  of  the  act 
of  1834  "  conflict  with  existing  laws  or  rights,  under  those  laws, 
the  former  and  not  the  latter  must  give  way;"  and  as  ^^the 
right  K)f  unrestrained  traffic  with  the  Indians  is  admitted  to  have 
existed  (before,)  the  Indian  code  must  adjust  itself  to,  and  not 
destroy,  that  right."  That  is  to  say,  the  prior  law  repeals  the 
posterior;  and  the  Territory  of  Oregon,  and  not  Congress,  has 
absolute  right  to  regulate  trade  with  the  Indians.  Such  a  pro- 
position needs  only  to  be  stated  to  show  its  fallacy. 

Nevertheless,  at  the  risk  of  being  tedious,  permit  me  to 
unfold  a  little  further  the  fallaciousness  of  the  alleged  argu- 
ment. 

The  suggestion  is,  that  not  the  assumed  ^^  benefit"  of  the 
whites,  but  the  assumed  "  rights  of  the  whites  under  existing 
laws"  are  "the  test  of  applicability"  in  Oregon  of  any  of  the 
provisions  of  acts  of  Congress  concerning  intercourse  with  the 
Indians.  But  this  theory  of  testing  the  applicability  of  an  act 
of  Congress  by  the  assumed  "rights"  of  the  whites,  is  subject 
to  the  same  objection  as  that  of  their  assumed  "benefit."  It 
is  quite  immaterial  whether  the  assumed  "  rights"  of  the  par- 
ties restrained  by  a  new  law,  or  their  assumed  "benefits,"  be 
the  pretended  test ;  in  either  case  the  local  estimation,  of  right 
or  benefit,  as  the  case  may  be,  nullifies  an  act  of  Congress,  or 
at  least  substitutes  a  changeable  and  vacillating  rule  of  local 
interests  in  the  place  of  the  true  legal  intendment  of  the  law  as 
a  law. 

But  what  is  meant  by  the  assumed  "rights  of  the  whites 
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under  existing  laws?**  Is  it  intended  to  say  that,  in  Oregon,  no 
law  can  be  passed  to  regulate  or  prohibit  an  act  which  is  now 
permitted,  or  not  forbidden,  or  not  regulated?  That  any  exist- 
ing clause  of  permission  or  omission  exists,  and  must  continue 
to  exist,  as  of  immutable  right  ?  That  because  the  Territory 
did  not  prohibit  theft  for  instance,  yesterday,  therefore  it  can- 
not to-day,  and  that  such  omission  heretofore  to  prohibit,  or 
permission  heretofore  to  commit,  theft,  establishes  indefeasibly 
the  perpetual  right  to  steal  ?  That  seems  to  be  the  necessary 
construction  of  the  conception  that,  if  a  particular  traffic  is 
lawful  to  day,  and  a  new  law  comes  in  to  prohibit  or  regulate 
such  traffic,  the  latter,  not  the  former,  must  ^'  give  way,*'  and 
the  new  law  ^^  must  adjust  itself  to,  and  not  destroy,**  the  pre- 
existing law,  because  of  some  supposed  '^  right**  which  the  latter 
confers. 

The  thought  obscurely  running  through  the  argument  seems 
to  be  that  the  "  whites**  of  Oregon  have  a  vested  rights  which  no 
new  law  can  touch,  in  some  existing  form,  mode,  or  subject  of 
trade  with  the  Indians.  It  suffices  to  say  that  no  such  vested 
right  exists  by  any  rule  of  law  or  any  constitutional  doc- 
trine. It  belongs  to  the  Territory  of  Oregon  within  the  limits 
of  its  lawful  authority  as  a  territorial  government,  and  to  the 
United  States  in  the  matters  of  their  jurisdiction,  to  prohibit, 
or  in  their  discretion  to  modify,  any  branch  of  commerce,  subject 
always  to  the  conditions  of  the  Constitution  of  the  Union. 

The  fallacy  here  commented  on  is  the  more  notable,  seeing 
that  the  Constitution  of  the  United  States,  by  express  terms, 
gives  to  Congress  the  power  to  regulate  commerce  with  the 
Indian  tribes,  and,  in  accordance  therewith,  the  amplest  power 
over  the  subject  is  retained  by  Congress  in  the  provision  inserted, 
ex  majori  cautela^  in  the  very  opening  of  the  act  establishing 
the  territorial  government  of  Oregon. 

If,  in  regard  to  this  matter,  the  legal  authority  of  the  Terri- 
tory of  Oregon  and  that  of  the  United  States  were  one  and  the 
same, — and  if,  prior  to  the  year  1850,  for  example,  there  was 
full  permission  of  trade  in  liquors  between  the  whites  and  the 
Indians,  or  no  prohibition  of  it, — then  it  would  be  the  case  of 
a  posterior  law  coming  to  take  the  place  of  a  prior  law,  instead 
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of  a  prior  law  remaining  in  force  in  spite  of  a  posterior  repeal- 
ing law. 

It  would  be  ju8t  as  reasonable  to  say  that  the  land  laws  or 
the  revenue  laws  of  the  United  States  must  yield  to  the  pre- 
vious laws  of  the  Territory,  as  to  predicate  this  proposition  of 
the  laws  to  regulate  commerce  with  the  Indians. 

For,  in  truth,  and  beyond  all  peradventure,  the  United 
States  have  absolute  and  complete  jurisdiction  over  the  whole 
subject-matter  ;  the  application  of  this,  as  of  any  other,  general 
law,  is  a  question  of  the  subject-matter ;  and  the  applicability 
of  the  particular  provision  to  the  Territory  of  Oregon,  is,  in  my 
judgment,  as  clear  and  certain  as  that  of  the  law  for  disposing 
of  the  public  lands,  or  collecting  duties  on  foreign  imports  in 
that  Territory. 

There  is  one  other  idea  suggested  by  the  Commissioner  of 
Indian  Affairs,  and  the  documents  he  communicates,  as  being 
current  in  Oregon,  namely,  that  any  white  settler  may  right- 
fully take  possession  of  any  of  the  lands  occupied  by  the  Indi- 
ans, and  oust  them  prior  to  the  extinguishment  of  their  occu- 
pancy-title by  the  United  States.  This  idea  is  too  absurd 
to  admit  of  reasoned  reply.  Suffice  it  to  say  that  a  white 
settler  has  the  same  right  thus  to  oust  the  Indians  as  he  has  to 
oust  white  men,  and  no  more ;  that  is,  the  right  to  substitute 
robbery  for  purchase,  and  violence  for  law. 
I  have  the  honor  to  be,  very  respectfully, 

C.  GUSHING. 

Hon.  BoBEST  McClelland, 

Secretary  of  the  Interior. 


EXTRA  PAY  ON  PACIFIC  NAVAL  SERVICE. 

The  phrase  «  who  serred  in  the  Pacific  Ocean  on  the  coast  of  California  and 
Mexico,"  in  a  statute  of  1850,  for  the  benefit  of  the  Nayy  and  Marine  Corps, 
haTing  received  a  particnlar  construction :  Held,  that  the  same  words,  after- 
wards repeated  in  a  statute  of  1853  on  the  same  subject,  must  receive  the 
same  cons  traction.  . 

Attorney  General's  Office, 

June  26,  1855. 
Sir  :  On  the  6th  of  July,  1863,  you  addressed  to  me  a  corn- 
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munication,  presenting  question  of  the  construction  of  the 
words, — "  who  served  in  the  Pacific  Ocean  on  the  coast  of  Cali- 
fornia and  Mexico," — in  the  act  of  Congress  of  May  3,  1858, 
making  appropriations  for  the  naval  service,  (x  Stat,  at  Large, 
p.  220.) 

On  the  9th  of  the  same  July,  the  matter  requiring  immediate 
dispatch,  I  wrote  to  you,  stating  briefly  my  conclusion,  in  the 
premises,  which,  being  accepted  by  you,  was  adopted  in  the 
action  of  the  Department. 

I  have  the  honor  now  to  submit,  for  the  purpose  of  the  com- 
pleteness of  your  files  and  of  my  own,  some  few  observations 
on  the  subject,  in  the  sense  of  the  oral  explanations  given  to 
you  at  the  time  of  the  decision  of  the  question. 

The  act  of  Congress,  approved  28th  September,  1850,  (ix 
Stat,  at  Large,  p.  504,  505,  chap.  78,  sect.  1,)  made  the  follow- 
ing enactment : 

^'For  extra  pay  to  the  commissioned  officers  and  enlisted 
men  of  the  Army  of  the  United  States,  serving  in  Oregon  or 
California,  $825,854,  on  the  following  basis,  to  wit :  that  there 
shall  be  allowed  to  each  commissioned  officer  as  aforesaid,  whilst 
serving  as  aforesaid,  a  per  diem,  in  addition  to  their  pay  and 
allowances,  of  two  dollars  each,  and  to  each  enlisted  man  as 
aforesaid,  whilst  serving  as  aforesaid,  a  per  diem,  in  addition  to 
their  present  pay  and  allowances,  equal  to  the  pay  proper  of 
each  as  established  by  existing  laws,  said  extra  pay  of  the 
enlisted  men  to  be  retained  until  honorably  discharged.  This 
additional  pay  to  be  continued  until  the  first  day  of  March, 
1852,  or  until  otherwise  provided." 

By  another  act  of  31st  August,  1852,  (Sess.  Acts,  p.  108, 
chap.  110,  sect.  8,)  "  So  much  of  the  act"  *  *  *  *  «  of  28th 
September,  1850,  as  provides  extra  pay  to  the  commissioned 
officers  and  enlisted  men  of  the  United  States  serving  in  Ore- 
gon and  California,  be  and  the  same  is  hereby  continued  in 
force  for  one  year  from  the  first  of  March,  eighteen  hundred 
and  fifty-two." 

Another  act  of  the  same  Congress,  approved  Slst  August, 
1852,  (Sess.  Acts,  p.  100,  chap.  109,  sect.  1,)  enacted,  "  That" 
*  *  *  *  "  the  proper  accounting  officers  of  the  Treasury  be, 
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and  thcj  are  hereby  authorized  and  directed  to  allow  and  paj, 
out  of  any  money  in  the  Treasury  not  otherwise  appropriated, 
to  the  officers,  pe^tty  officers,  seamen,  and  marines  of  the  United 
States  Navy,  and  to  the  officers  and  men  of  the  revenue  service, 
who  served  in  the  Pacific  Ocean  on  the  coast  of  California  and 
Mexico  since  the  28th  of  September,  1850, — the  same  increas- 
ed or  additional  pay  as  has  been  by  law  directed  to  be  paid  to 
the  officers  and  soldiers  of  the  Army,  who  served  in  Cali- 
fornia." 

It  appears  by  the  report  of  the  Fourth  Auditor,  that  when 
these  acts  came  up  for  execution,  careful  consideration  was 
given  to  the  question,  arising  on  the  face  of  the  act  of  August 
81, 1852,  as  to  the  meaning  of  the  very  phrase  now  under  exami- 
nation, namely, — "who  served  in  the  Pacific  Ocean,  on  the 
coast  of  California  and  Mexico." 

On  the  one  hand,  the  specification  of  "  the  coast  of  California 
and  Mexico"  seemed  to  confine  the  applicability  of  the  act  to 
the  case  of  persons  serving  in  a  very  limited  range  of  the 
Pacific  Ocean. 

On  the  other  hand,  it  was  found  all  but  impossible  to  enter 
into  discrimination  of  the  precise  times  when  a  ship  was  cruis- 
ing on  the  coast  of  the  Mexican  Republic,  and  when  she  was 
not  actually  on  that  coast,  but  still  cruising  in  the  Pacific  Ocean, 
with  more  or  less  of  reference  to  the  war ;  sometimes  in  harbor, 
sometimes  cruising  immediately  on  the  coast,  sometimes  going 
from  or  returning  to  it,  according  to  the  condition  of  the  weather 
or  the  exigencies  of  the  service.  Besides,  it  was  perceived  that 
"  coast"  was  a  term  of  some  vagueness  or  indefiniteness  of  con- 
struction. 

With  these  impressions  present  in  the  mind,  the  Secretary  of 
the  Navy  and  the  proper  officers  of  the  Treasury  proceeded  to 
reflect  on  the  liberally  remedial  objects  of  this  series  of  acts  of 
Congress,  and  came  to  the  conclusion,  on  the  whole,  that  the 
term  "  Pacific  Ocean"  was  employed  in  the  act  to  distinguish 
from  " the  Atlantic,"  and  that  of  "the  coast  of  Mexico  and 
California"  to  distinguish  from  the  cruising  ground,  and  points 
of  attention,  of  the  ships  on  the  coasts  of  China  and  the  East 
Indies. 
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Accordingly,  the  Government  proceeded  to  ezecate  the  act 
on  these  premises  of  construction. 

Such  was  the  condition  of  things,  when  Copgress  enacted  the 
provision  of  the  act  of  March  8d,  1858,  to  extend  the  time  of 
the  particular  service  for  which  extra  pay  should  he  allowed, 
but  without  any  change  of  the  language  describing  the  particu- 
lar service,  as  follows : 

"  That  the  proper  accounting  officers  of  the  Treasury  be,  and 
they  are  hereby  authorized  and  directed  to  allow  and  pay,  out 
of  any  money  in  the  Treasury  not  otherwise  appropriated,  to 
the  officers,  petty  officers,  and  seamen  of  the  United  States 
Navy,  to  the  officers,  non-commissioned  officers,  musicians,  and 
privates  of  the  marine  corps,  and  to  the  officers  and  men  of  the 
revenue  service,  who  served  in  the  Pacific  Ocean  on  the  coast 
of  California  and  Mexico,  during  the  late  war  with  Mexico,  and 
since  the  conclusion  of  the  war  up  to  the  28th  of  September, 
1850,  the  same  additional  compensation  as  has  been  directed  by 
law  to  be  paid  to  the  officers  and  soldiers  of  the  Army,  who 
served  in  California,  and  that  this  provision  allowing  extra  pay, 
as  well  as  that  contained  in  the  Navy  appropriation  act  of 
August  81st,  1852,  shall  extend  to  and  include  all  naval  store- 
keepers, who  were  stationed  on  the  Pacific  coast;  and  the 
additional  compensation  authorized  by  the  foregoing  provision 
by  the  Navy  appropriation  act  of  1852,  shall  be  paid  to  the 
legal  representatives  of  all  deceased  persons,  who  would  have 
been  entitled  to  receive  the  same  if  living." 

Now,  the  question  in  limine  is,  whether  the  act  of  1858 
shall  be  taken  up  de  novo,  and  a  construction  sought  for  it  inde- 
pendently of  the  antecedent  legislative  and  executive  circum- 
stances above  described  ? 

It  seems  to  me  that  three  objections  exist  to  such  a  course. 

In  the  first  place,  we  have  the  considerations,  which  induced 
the  construction  of  the  same  words  in  the  previous  act. 

Secondly,  there  is  the  inconvenience  of  changing  the  construc- 
tion in  regard  to  a  continuous  service,  for  much  of  which  payment 
has  already  been  made,  and  which  payment  cannot  be  recalled, 
and  which  change  would  involve  the  most  glaring  inequalities  in 
the  subjects  and  the  objects  of  compensation. 
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Finally,  as  the  act  of  1853  was  but  a  continuation  back  of 
the  period  of  compensation  for  the  same  service,  and  as  Con- 
gress must  be  intended  to  have  had  full  knowledge  of  how  those 
descriptive  words  of  service  had  been  construed  by  the  Depart- 
ment, it  seems  to  me  that  the  repetition  of  the  words  constitutes 
a  legislative  adoption  and  sanction  of  that  construction  of  the 
Department. 

In  a  word,  here  is  a  series  of  statutes,  each  disposing  of  the 
diverse  parts  of  the  same  subject.  I  think  they  must  be  con- 
strued as  a  whole.  What  is  the  settled  construction  of  certain 
words  in  the  earlier  provisions,  must  be  received  as  the  con- 
struction of  the  later  ones.  It  is  res  adjudicata^  which,  ques- 
tionable as  the  point  originally  was,  may  well  be  accepted,  in 
the  present  action  of  the  Department,  after  having  been  impli- 
edly sanctioned  by  Congress. 

I  am,  very  respectfully, 

C.  CUSHING. 

Hon.  James  C.  Dobbin, 

Secretary  of  the  Navy. 


TERM  OF  JUDICIAL  SALARIES. 

The  practice  having  grown  tip  in  Congress  of  late  years  to  insert  matters  of 
general  legislation,  incloding  allowances  for  private  claims,  the  regalation 
of  salaries,  and  many  other  objects,  in  the  appropriations  for  the  service  of  ft 
future  fiscal  year,  it  becomes  necessary  now  to  disregard  wholly  the  title 
and  general  tenor  of  such  acts,  and  to  scan  and  scrutinize  each  separate 
clause,  and  to  construe  each  according  to  its  own  separate  merits,  and  to 
give  it  immediate  e£Pect  if  such  be  its  natural  signification. 

Hence,  where,  in  any  such  act,  there  is  provision  in  general  terms  of  the  pre- 
sent tense,  either  for  the  addition  to  or  the  diminution  of  a  salary,  it  takes 
effect  from  the  approval  of  the  act  by  the  President. 

The  Commissioners  for  the  adjudication  of  private  land  claims  in  California  are 
a  quasi  court. 

The  salaries  of  all  judges  of  oourts  of  the  United  States  are  due  from  the  date 
of  appointment ;  but  the  party  does  not  become  entitled  to  draw  pay  untU 
he  has  entered  on  the  duties  of  his  office,  or  at  least  taken  his  official  oath ; 
for,  until  then,  though  under  commission,  he  is  not  actually  in  office ;  and 
in  some  cases,  as  that  of  the  territorial  judges  of  Oregon,  Washington, 
Kansas,  and  Nebraska,  salary,  though  due  from  date  of  appointment,  cannot 
be  drawn  until  the  judge  enters  on  duty  in  the  Territory. 
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In  the  case  of  appointments  and  removals  by  the  President,  when  the  removal 
is  not  by  direct  discharge  or  an  express  vacating  of  the  oj£ce  by  way  of 
independent  fact,  bat  merely  by  the  operation  of  a  new  commission  or 
appointment,  then  the  virtue  of  the  old  commission  ceases  only  when  notice 
of  the  new  commission  is  given  to  the  outgoing  officer,  either  by  the  Presi* 
dent,  or  by  the  new  officer  exhibiting  his  commission  to  the  old  one,  or  by 
other  sufficient  notice ;  and  the  old  officer  continues  to  be  entitled  to  com- 
pensation, down  to  the  time  of  his  ceasing  to  perform  the  duties  of  hia 
office. 

Attorney  General's  Office, 

June  80,  1855. 

Sir:  On  the  19th  of  April,  1853,  you  referred  to  me  a 
series  of  questions  from  the  office  of  the  First  Comptroller,  in 
regard  to  the  compensation  of  the  commissioners  for  the  settle- 
ment of  private  land  claims  in  California,  including  incidental 
reference  on  some  points  to  the  salaries  of  certain  public  officers 
in  the  Territories. 

Such  of  those  questions  as  required  immediate  action,  and 
were  of  practical  importance  at  the  moment,  were  answered  by 
me  then,  either  verbally^^  or  by  brief  memorandum,  there  not 
having  been  opportunity,  in  the  press  of  other  business,  to  pre- 
pare a  reasoned  opinion  on  the  whole  subject. 

Your  communication  of  the  29th  inst.  presents  another  ques- 
tion appertaining  to  the  same  class. 

Instead  of  nierely  answering  that  single  question,  it  seems  to 
me  convenient  that  my  views  of  all  the  material  questions  pro- 
pounded by  the  Comptroller  should  now  be  placed  on  record,  as 
well  for  your  justification  in  the  premises  as  for  my  own. 

By  the  act  of  March  3d,  1851,  (ix  Stat,  at  Large,  p.  631,)  a 
commission  was  constituted  to  settle  private  land  claims  in 
California,  to  consist  of  three  commissioners,  and  to  continue 
for  three  years,  unless  sooner  discontinued  by  the  President. 

By  the  same  act  it  was  provided  that  "  each  commissioner 
appointed  under  this  act  shall  be  allowed  and  paid  at  the  rate 
of  six  thousand  dollars  per  annum  '*'  *  the  aforesaid  salaries  to 
commence  from  the  day  of  the  notification  by  the  commis- 
sioners of  the  first  meeting  of  the  board." 

By  the  same  act,  the  commissioners  were  authorized  to  appoint 
a  secretary  and  not  more  than  five  clerks,  the  salary  of  whom 


Digitized  by 


Goos 


TO  THE  SECRETARY  OF  THE  INTERIOR.         305 

Term  of  Judioial  Salaries. 

vas  fixed  at  four  thousand  dollars  per  annum  for  the  secretary 
and  fifteen  hundred  dollars  for  each  of  the  clerks. 

By  the  act  of  August,  81st,  1852,  (x  Stat,  at  Large,  p.  94,) 
Congress,  in  making  appropriation  for  the  salaries  and  inci- 
dental expenses  of  this  commission,  added  a  proviso  in  the 
following  words : 

"  Provided,  that  said  board  be  authorized  to  appoint  and 
employ  one  secretary  and  three  clerks,  in  lieu  of  the  number 
provided  for  in  the  above  recited  act,  whose  annual  compen- 
sation shall  be  two  thousand  dollars  each." 

By  the  act  of  March  3d,  1853,  making  in  title  appropria- 
tions for  the  next  ensuing  fiscal  year,  (x  Stat,  at  Large,  p.  288,) 
while  enacting  an  appropriation  for  the  salaries  and  incidental 
expenses  of  the  commission,  €ongress  added  this  proviso : 

'^  And  that  the  proviso  to  the  appropriation  for  this  object, 
contained  in  the  act  approved  81st  August,  1852,  shall  not  be 
so  construed  as  to  reduce  the  salary  of  the  secretary  of  said 
commission  as  fixed  by  the  second  section  of  the  said  recited 
act;  and  provided  further,  that  out  of  the  said  sum  herein 
appropriated,  there  shall  be  paid  to  each  commissioner  appointed 
under  the  act  of  the  3d  of  March,  1851,  the  sum  of  eight 
thousand  dollars,  in  lieu  of  the  compensation  heretofore  allowed." 

The  commission  was  extended  for  ono  year  by  the  act  of 
January  18th,  1854,  (x  Stat,  at  Large,  p.  265 ;)  and  again  for 
another  year  by  the  act  of  January  10th,  1855,  (Ibid.  p.  603 ;) 
and  it  is  still  engaged  in  the  discharge  of  the  duties  imposed 
on  it  by  the  various  acts  of  Congress. 

Commissioners  lawfully  appointed  met  in  due  time  at  San 
Francisco  and  organized  the  board ;  and  they,  or  successors  of 
theirs,  so  continued  until  the  3d  of  March,  1853. 

On  that  day,  Messrs.  Alpheus  Felch,  Eobert  A.  Thompson, 
and  T.  Campbell,  were  appointed  in  the  place  of  the  previous 
commissioners ;  and  on  the  29th  of  May,  1854,  Mr.  S.  B.  Far- 
well  succeeded  to  Mr.  Campbell. 

In  some  instances,  the  outgoing  commissioner  continued  to 
discharge  the  duties  of  the  office  until  the  arrival  of  a  super- 
seding commissioner.  , 
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The  board  now  consists  of  Messrs.  Felch,  Thompson,  and 
Farwell. 

»  Upon  these  facts  and  provisions  of  law,  the  first  question 
which  arose  was,  when  does  the  proviso,  making  the  increase  of 
the  salary  of  the  commissioners,  take  effect  ? 

I  was  of  opinion  that  it  took  effect  immediately,  for  the  fol- 
lowing reasons : 

The  proviso  is  contained  in  an  act,  which,  by  its  title  and 
general  tenor,  is  future  only  in  its  effect,  purporting  to  provide 
for  the  ensuing  fiscal  year.  But  that  is  immaterial.  Congress 
has  of  late  fallen  into  the  very  inconvenient  practice  of  in- 
serting provisions  of  general  legislation  in  the  acts  of  appro- 
priation for  a  subsequent  year.  We  have  now  to  scan  and 
scrutinize  each  separate  clause  or  provision  in  those  acts,  and 
determine  its  legal  meaning  according  to  its  particular  tenor, 
wholly  regardless  of  the  place,  or  the  general  nature  of  the  act, 
in  which  it  is  found.  This  doctrine  applies  to  matters  of  gene- 
ral law  contained  in  such  acts,  to  allowances  of  private  claims, 
to  regulation  of  salaries  by  addition  or  diminution :  in  all  which 
cases,  the  provision  takes  effect  immediately,  if  such  be  its 
natural  sense  and  signification. 

The  enactment  in  question  is  to  pay  the  commissioners  so 
much  ^'  in  lieu  of  the  compensation  heretofore  allowed."  Those 
are  words  in  the  present,  not  in  the  future,  tense.  They  are 
separated  from  past  time  by  the  word  "  heretofore,"  which,  as 
it  defines  the  end  of  the  old  salary,  must  of  course  define  the 
beginning  of  the  new  one.  There  is  nothing  in  the  phrase,  on 
the  other  hand,  to  postpone  its  time,  its  command,  its  legal 
effect,  either  as  to  the  salary  of  the  secretary  or  that  of  the 
commissioners.  They  became  severally  entitled  from  the  ap- 
proval of  the  act  by  the  President. 

The  second  question  is,  when  does  the  salary,  whatever  it 
may  be,  of  a  newly  appointed  commissioner  commence  ? 

The  provision  in  the  act  of  1851,  enacting  that  the  salaries 
of  the  commissioners  shall  commence  from  *Uhe  day  of  the 
notification  of  the  first  meeting  of  the  board,"  has  had  its 
effect;   it  is  functus  officio^  exhausted  and  dead.     We  must 
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determine  the  question  by  reference  to  other  statutes  and  by 
general  principles  of  law. 

It  is  said  by  the  court  in  the  case  of  Marbury  v.  Madison, 
(i  Oranch,  161,)  that  *^  A  commission  bears  date,  and  the  salary 
of  the  officer  commences,  from  his  appointment.''  This,  like 
nearly  the  whole  of  the  opinion  of  the  court  in  that  case,  is 
dictum  only,  and  most  certainly  it  is  not  good  law  in  the  broad 
generality  of  the  proposition^  even  in  cases  where  the  statute  is 
silent  on  the  subject. 

Thus,  it  has  been  the  established  rule  of  the  Government  to 
pay  foreign  ministers,  not  from  the  date  of  their  appointment, 
but  from  the  time  when  they  begin  to  devote  themselves  to  the 
public  service,  that  time  being  fixed  by  acts  performed,  as  by 
leaving  home  to  come  to  the  seat  of  Government  fOT  instructions, 
or  by  understanding  between  them  and  the  Secretary  of  State. 

Heads  of  Bureaux,  Marshals,  District  Attorneys,  Land  Officers, 
have  usually  been  paid  from  the  time  when  they  actually  entered 
upon  duty.    And  so  it  has  been  with  some  officers  of  Territories. 

In  many  c&ses,  there  is  definite  provision  by  statute  on  this 
point,  sometimes  fixing  the  commencement  of  salary  at  a  day 
future,  as  the  recent  provision  regarding  diplomatic  and  consular 
salaries,  which  do  not  commence  until  the  aryval  of  the  officer 
at  his  post  of  duty ;  and  sometimes  fixing  it  to  commence  at 
the  date  of  appointment,  as  in  several  provisions  concerning 
judges  of  the  courts  of  the  United  States. 

I  ask  particular  attention  to  the  latter  class  of  enactments. 

The  first  act  making  provision  for  the  compensation  of  the 
judges  of  the  Supreme  Court  and  other  courts  of  the  United 
States,  enacts  expressly  that  they  shall  receive  pay  from  the 
time  of  their  appointment.  (Act  of  September  28, 1789,  i  Stat, 
at  Large,  p.  72.) 

Sometimes,  in  subsequent  acts  of  this  class,  the  same  enact- 
ment is  repealed.  (See  for  example,  v  Stat,  at  Large,  p.  61 ; 
Ibid.  p.  62 ;  Ibid.  p.  788 ;  ix  Stat  at  Large,  p.  522.)  In  other 
cases,  the  law  says  nothing  on  the  subject.  (See  for  example, 
ii  Stat  at  Large,  p.  100;  Ibid.  p.  421.)  But  all  the  acts  on 
ibis  subject,  being  in  pari  materia,  are  to  be  construed  together 
as  a  whole ;  and  whether  the  date  of  commencement  of  a  judiP 
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cial  salary  be  mentioned  in  a  statute  or  not,  if  nothing  to  the 
contrary  be  said,  they  must  be  held  in  law  as  commencing  with 
the  date  of  appointment. 

I  think  the  commissioners  are  entitled  to  be  dealt  with  in  the 
analogy  of  this  class  of  officers. 

I  am  aware  that  the  commissioners  are  not,  in  the  acts  of 
Congress,  expressly  denominated  a  court,  but  a  board. 

I  am  aware,  also,  that  the  observations  of  the  Supreme 
Court,  in  the  case  of  the  United  States  v.  Ferreira,  (xiii  Howard, 
p.  40,)  would  tend  to  indicate  that,  in  their  opinion,  the  powers 
exercised  by.  such  a  tribunal  as  this  are  not  '^judicial"  in  the 
sense  in  which  judicial  power  is  granted  by  the  Constitution  to 
the  courts  of  the  United  States. 

But,  in  t^  same  case,  the  Supreme  Court  cannot  avoid 
speaking  of  such  a  board  as  a  ^^  tribunal,"  and  they  concede 
that  its  powers  are  ''judicial  in  their  nature."    (Ibid.  p.  48.) 

I  suggest  further,  that,  in  so  far  as  it  is  possible  for  an  act  of 
Congress  to  make  a  court,  these  commissioners  are  one. 

By  the  original  act  for  constituting  this  board,  it  is  invested 
with  power  to  consider  and  determine  land-titles;  and  its 
decisions,  unless  vacated  by  appeal,  have  all  the  final  effect  of 
the  decisions  of  uy  court. 

By  the  same  act,  it  keeps  a  record,  which  record  is  certified 
by  its  secretary,  and  has  legal  effect  thereupon. 

By  that  act,  and  by  a  series  of  supplemental  provisions,  the 
decisions  of  the  board  are  subject  to  be  carried  to  thi  District 
Courts  of  the  United  States  by  "appeal."  (x  Stat,  at  Large, 
p.  99 ;  Ibid.  p.  632.) 

By  the  original  act,  and  by  supplemental  act,  they  appoint  a 
secretary,  clerks,  and  commissioners  to  take  depositions.  (See 
ix  Stat,  at  Large,  p.  631 ;  x  Stat,  at  Large,  p.  266.)  How  can 
they  do  this  constitutionally,  unless  they  are  of  the  class  of 
"courts  of  law?"  (Const,  art.  ii,  sec.  2.) 

By  the  act  of  January  10th,  1865,  it  is  enacted  "  that  the 
commissioners  or  either  of  them  may  issue  the  writ  of  sub- 
poena requiring  the  attendance  of  witnesses  before  the  said 
board,  and  that  for  any  contempt  in  refusing  obedience  to  such 
writ,  the  said  board  shall  have  the  same  power  to  inflict  punish- 
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ment  now  possessed  by  the  district  courts  of  the  United  States/' 
(x  Stat,  at  Large,  p.  608.)  How  could  this  be,  unless  they  are 
a  court  ?  • 

In  the  case  of  the  United  States  v.  Cruz  Cervantes,  (xvi 
Howard  619,)  this  point  was  largely  argued  by  counsel ;  (see 
the  Briefs  of  Mr.  Jones  and  of  the  Attorney  General) ;  but  the 
case  went  off  on  other  points. 

It  was  again  argued  in  the  case  of  the  United  States  v. 
Ritchie,  (not  yet  reported),  as  an  objection  to  the  whole  pro- 
cedure, and  in  effect  rendering  it  impossible  to  entertain  appeals* 
from  the  decisions  of  the  Board  to  the  District  Court.  But, 
in  the  opinion  of  the  Supreme  Court,  delivered  by  Mr.  Justice 
Nelson,  the  lawfulness  of  the  whole  proceeding  is  sustained, 
without  pronouncing  on  the  constitutional  character  of  the 
Board ;  it  being  very  properly  argued  by  the  court  that  the 
filing  of  the  transcript  of  the  commissioners  in  the  District 
Court,  if  not  a  technical  appeal,  is  yet  maintainable  as  a  statute 
form  for  the  institution  of  a  case  before  the  District  Court. 

But,  whether  technically  or  not  a  court,  invested  with  a  part 
of  the  federal  power  of  the  Constitution,  the  Board  is  at  any 
rate  a  quiEisi  court,  and  with  such  near  approximation  to,  if  not 
identity  with,  a  court,  that  the  analogy  of  payment  of  judicial 
salary  from  the  date  of  appointment  is,  in  my  judgment,  appli- 
cable to  the  case  of  the  commissioners. 

In  some  of  the  acts  constituting  courts  for  the  Terri^jpries, 
there  is  a  provision  concerning  salaries,  which  is  worthy  of 
note. 

Thus,  the  judges  of  the  United  States*  for  the  Territory  of 
Oregon  are  entitled  to  salary  from  the  date  of  their  appoint- 
ment ;  but  they  must  take  their  oath  of  office  within  the  Terri- 
tory, and  cannot  be  actually  paid  before  they  enter  on  duty, 
(ix  Stat,  at  Large,  p.  328.) 

So,  the  judges  for  the  Territory  of  Washington  are  eventually 
entitled  from  the  date  of  appointment,  but  cannot  receive  pay- 
ment until  they  shall  have  entered  on  the  duties  of  their  office, 
(x  Stat,  at  Large,  p.  177.)  Similar  provision  is  made  in  the 
case  of  the  judges  of  Kansas  and  Nebraska.   (Ibid.  p.  282.) 
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In  other  less  recent  territorial  acts,  as  that  for  Minnesota,  (ix 
Stat,  at  Large,  p.  407,)  New  Mexico,  (Ibid.,  p.  447,)  and  Utah, 
(Ibid.,  p.  457,)*the  statute  is  silent  on  the  point. 

The  new  provisions  in  the  case  of  Oregon,  Washington,  Kan- 
sas, and  Nebraska,  are  suggestive  of  a  thought,  which  it  seems 
reasonable  to  apply  to  all  judicial  or  other  salaries  payable  from 
the  date  of  appointment,  to  wit,  that  the  party  shall  have 
entered  upon  the  duties  of  his  office,  or  at  least  have  taken  his 
official  oath,  before  he  can  claim  payment  of  salary ;  because, 
until  he  does  that,  he  is  not  actually  in  office. 

The  next  question  is,  ^^  Can  two  sets  of  commissioners  be 
paid  their  salaries  at  the  same  time"  ? 

Of  this  there  is  in  my  mind  no  doubt. 

It  is  perfectly  well  settled  in  our  constitutional  law,  that  ^'  in 
the  case  of  appointments  and  removals  by  the  President,  when 
the  removal  is  not  by  direct  discharge  or  an  express  vacating 
of  the  office  by  way  of  independent  fact,  but  merely  by  the 
operation  of  a  new  commission  or  appointment,  then  the  virtue 
of  the  old  commission  ceases  only  when  notice  of  the  new  com- 
mission is  given  to  the  outgoing  officer,  either  by  the  Plresident 
or  by  the  new  officer  exhibiting  his  commission  to  the  old  one, 
or  by  other  sufficient  notice."  (Bowerbank  v.  Morris,  Wallace's 
Rep.  118-188.) 

It  is  a  mere  truism  to  say  that  the  old  officer  continues  to  be 
enticed  to  compensation  down  to  the  time  of  his  ceasing  to 
perform  the  duties  of  his  office.  (See  opinion  in  the  case  of  Gh. 
J.  Baker,  of  New  Mexico,  ante,  vol.  vi,  p.  87.) 

It  is  true,  that,  as*the  incoming  judge  is  entitled  by  statute  to 
compensation  from  the  date  of  appointment,  two  salaries  may 
be  paid  for  a  time.  What  then  ?  Government  is  to  be  carried 
on  by  human  means.  The  theory  of  administration  in  the  United 
States  is  that  public  officers  are  to  be  compensated  by  salary ; 
without  which  the  Government  would  immediately  degenerate 
into  ploiUacracy,  office  being  held  by  the  rich  only,  not  by  the 
good  and  wise,  whether  rich  or  poor.  It  must  occasionally  hap- 
pen that  in  fact  there  shall  be  two  persons  in  the  United  States 
holding  the  same  office,  especially  in  the  present  magnitude  of 
the  country ;  because  it  takes  time  for  the  new  officer  to  reaclf 
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his  post,  inasmuch  as  we  cannot  absolutely  conquer  space  and 
time,  so  as  to  bring  about  instantaneous  intercommunication 
between  the  remote  parts  of  the  United  States. '  It  is  idle  to 
criticise  the  fact  that  for  a  week  or  a  month  ^e  are  paying  two 
salaries  for  the  same  office :  so  we  pay  a  plurality  of  salaries 
for  plural  officers  constituting  one  authority,  as  in  the  case  of 
three  commissioners  to  a  board,  or  two,  seven,  or  nine  judges  to 
a  court.  In  either  case,  the  object  is  to  have  the  public  busi- 
ness go  on ;  not  for  the  benefit  of  the  officers,  but  for  that  of 
the  people  of  the  Union. 

These  observations  dispose  of  all  the  important  questions  in 
the  communication  of  the 'Comptroller  regarding  the  commis- 
sioners for  settling  land  claims  in  California. 

To  the  other  question  in  that  communication,  relative  to  the 
pay  of  certain  officers  of  the  Territories,  reply  will  be  made 
hereafter,  if  deemed  requisite  either  by  yourself  or  by  the 
Comptroller. 

I  have  the  honor  to  be,  very  respectfully, 

C.  CUSHING. 

Hon.  Robert  McClelland, 

Secretary  of  the  Interior. 


THE  WEST  POINT  CHAIN. 
Qaerj,  whether  the  property  in  this  chain  is  or  is  not  in  the  United  States. 

Attorney  General's  Ootice, 

July  2,  1855. 

Sir  :  Your  letter  of  the  26th  ultimo,  referring  to  the  fact 
that,  without  permission  of  the  United  States,  certain  persons 
have  undertaken,  for  their  own  benefit,  to  raise  the  chain  which 
Tvas  thrown  across  the  river  Hudson,  for  military  purposes, 
during  the  Revolutionary  War,  and  which  still  remains  in  the 
bed  of  the  river,  off  West  Point,  calls  for  my  opinion  as  to  the 
rights  of  the  United  States  in  the  premises,  and  the  proper 
means  of  maintaining  such  rights,  if  they  exist. 

It  appears,  by  full  statements  in  historical  works  of  sufficient 
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authority,  now  before  me,  that  this  chain,  constructed  of  bars 
of  iron,  in  length  altogether  of  four  hundred  yards,  and  one 
hundred  and  eighty  tons  in  weight,  was  placed  in  position 
between  West  Point  and  a  small  island  near  the  opposite 
bank  of  the  river,  at  Cold  Spring,  called  Constitution  Island, 
in  1778,  by  the  Americans,  to  prevent  the  upward  passage  of 
the  British.  (Lessing*s  Rev.  Field  Book,  vol.  ii,  p.  132,  636 ; 
Thatcher's  Mil.  Journal,  p.  211.) 

It  is  presumable  that  the  chain  was  provided  and  placed  there 
at  the  expense  of  Congress ;  but  this  does  not  directly  appear 
by  any  document  in  my  possession. 

It  does  not  appear  that  the  United  States  have  any  cession 
of  land  or  of  jurisdiction,  from  the  State  of  New  York,  or  from 
any  landowner  thereof,  conveying  to  the  United  States  the  soil 
of  the  bed  of  the  river  Hudson,  in  which  the  chain  lies. 

The  site  of  the  Military  Academy  at  West  Point  was  pur- 
chased in  1791,  under  the  act  of  July  6th,  1790,  (i  Stat,  at 
Large,  p.  129,)  and  additions  to  the  original  purchase  have  since 
been  acquired  by  the  Government.  It  does  not  appear  from 
the  papers  before  me,  whether  this  chain  is  attached  to  any  of 
the  land  thus  acquired  by  the  United  States.  If  it  be  so,  still 
that  would  not  give  to  the  United  States  any  right  of  land  in 
the  bed  of  the  river,  and  across  to  Constitution  Island  or  Cold 
Spring.  It  does  not  appear  whether,  at  any  time  during  the 
existence  of  the  Federal  Government,  the  latter  has  or  not 
claimed  or  exercised  rights  of  ownership  as  to  the  chain,  except 
in  so  far  as  it  is  stated  that  a  number  of  links  of  it  have  been 
taken  off,  (but  by  whom  does  not  appear,)  and  that  some  of 
these  links  are  now  to  be  seen  at  West  Point. 

It  does  not  appear  whether  the  chain  has  or  not  any  present 
or  prospective  military  use  or  value. 

Among  the  papers,  however,  there  is  authoritative  statement 
that  the  chain,  as  it  now  remains,  is  an  obstruction  and  a  nui- 
sance in  the  river,  damaging  the  channel,  and  interfering  with 
the  anchorage  off  West  Point. 

Without  more  exact  information  as  to  the  facts,  it  is  impos- 
sible for  me  to  arrive  at  a  conclusive  opinion  as  to  whether  the 
chain  is  now  the  property  of  the  United  States,  which  point  is 
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material  to  any  final  determination  of  the  course  proper  to  be 
porsned  by  the  Government. 

If  Congress  paid  for  the  chain,  the  right  of  property  may  be 
assumed  to  have  passed,  with  other  public  property,  to  the 
existing  Government.  If  Congress  did  not  pay  for  it,  then  it 
would  not  seem  that  the  United  States  have  any  interest  in  it 
as  property.  This  question  of  fact  lies  at  the  very  bottom  of 
the  inquiry. 

If  it  shall  appear  that  Congress  paid  for  it,  and  that  thus  a 
right  of  property  passed  to  the  present  Government,  it  then 
becomes  important  to  inquire  whether  the  present  Government 
has  from  time  to  time  exercised  such  rights  of  ownership  in  the 
chain  as  to  forbid  the  inference  of  abandonment,  and  to  keep 
up  its  title  to  an  object  left  for  so  many  years  within  the  juris- 
diction, and  even  upon  the  land,  of  the  State  of  New  York. 

What  those  acts  of  ownership,  if  any,  have  been,  and  whether 
exercised  by  permission  of  the  State  of  New  York,  or  of  the 
riparian  proprietors,  or  not,  is  material  to  the  understanding  of 
the  present  rights  of  the  United  States. 

There  needs,  it  is  true,  a  pretty  strong  case  to  establish  the 
dereliction  of  its  property  by  the  Government :  such  a  state  of 
facts  is  legally  possible,  and  may  or  may  not  be  provable  in  the 
present  case. 

I  take  it  for  granted  that  the  means  of  ascertaining  all  these 
facts  exist  in  the  Department ;  and  the  papers  are  returned  for 
"  the  purpose  of  having  the  matter  fully  investigated,  before  the 
institution  of  any  process  in  the  name  of  the  United  States. 

Meantime,  I  suggest  the  expediency  of  a  formal  notice  being 
addressed  immediately  to  the  company  which  is  engaged  in 
taking  up  the  chain,  forbidding  them  to  proceed,  which  notice 
can  be  followed  up  by  suit,  or  withdrawn,  according  as,  on  full 
investigation,  the  United  States  shall  or  not  appear  to  have  the 
right,  either  as  against  individuals  or  the  State  of  New  York. 
I  am,  very  respectfully, 

C.  CUSHING. 
Hon.  Jefferson  Davis, 
Secretary  of  War. 
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HARBOR  IMPROVEMENTS. 

The  banks  and  shores  of  naTigable  waters,  whether  sea,  lake,  or  rirer,  io  any 

of  the  States,  belong  either  to  the  State  or  to  indiTidaals  as  the  case  may 

be,  and  not  to  the  United  States. 
When  by  act  of  Congress  a  pier  or  breakwater  is  constracted  for  the  improTe- 

ment  of  a  harbor,  no  right  to  the  land  on  which  it  is  constructed  accrues  to 

the  United  States  by  that  fact  alone,  and  without  purchase  and  cession  from 

the  State. 
If,  in  consequence  of  any  such  oonstmction,  land  is  made  by  accretion,  such 

accretion  belongs  to  the  owner  of  the  land  to  which  it  attaches,  and  not  to 

the  United  States. 

Attorney  General's  Office, 

July  8,  1855 

Sir  :  In  a  letter  of  the  16th  of  December  last,  you  referred 
to  me  "a  communication  from  the  Colonel  of  Topographical 
Engineers,  enclosing  sundry  reports  and  maps,  relating  to 
alleged  trespasses  on  the  land,  and  use  of  stone  belonging  to 
the  Government,  at  the  mouth  of  Genesee  river,  in  New 
York,"  and  requested  my  opinion  and  advice  as  to  the  proper 
course  to  be  pursued  to  protect  the  property  and  interests  of 
the  United  States. 

Upon  looking  into  those  reports  and  maps,  it  appears  that  the 
village  of  Charlotte,  in  the  State  of  New  York,  was  long  since 
laid  out  by  the  proprietor  of  the  land,  on  the  margins  of  Lake 
Ontario  and  of  the  river  Genesee,  on  the  west  side  of  the  , 
river ;  with  a  street,  called  Main  street  or  Broadway,  extend- 
ing southwardly  from  the  margin  of  the  lake.  On  the  east 
side  of  Main  street  were  nine  lots,  numbered  from  21  to  29, 
inclusive,  containing  about  four  acres  each,  bounded  on  the  west 
by  Main  street,  on  the  north  and  south  by  right  lines  drawn  at 
right  angles  to  Main  street  and  extending  eastwardly  to  the 
lake,  or  to  the  river,  according  to  locality.  Lot  No.  21 
extended  from  Main  street  eastwardly  to  the  lake.  No.  22 
extended  from  Main  street  eastwardly  to  the  river,  at  its  junc- 
tion with  the  lake.  All  these  lots,  except  28  and  29,  included 
a  portion  of  marsh  next  to  the  river  or  the  lake. 

Congress  made  appropriations  of  money  in  successive  years, 
beginning  with  1828,  and  thence  to  1838  inclusive, — ^first,  for 
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survey  of  Genesse  river  and  harbor,  and  afterwards  for  "  im- 
proving the  navigation"  of  that  river;  twice  for  *' completing 
the  works"  there,  and  twice  for  "continuing"  them;  in  1844, 
for  "removing  obstructions  at  the  mouth  of  the  Genesee 
river;"  in  1852,  for  "continuing  the  removal  of  obstructions 
in  the  harbor  at  the  mouth  of  the  Genesee  river;"  and  in 
1853,  for  "improvement  of  the  Genesee  river."  (iv  Stat,  at 
Large,  p.  289 ;  Ibid.  p.  347 ;  Ibid.  p.  895 ;  Ibid.  p.  459 ;  Ibid. 
p.  652 ;  Ibid.  p.  648 ;  Ibid.  p.  703 ;  Ibid.  p.  754 ;  v  Stat,  at 
Large,  p.  68;  Ibid.  p.  188;  Ibid.  p.  268;  Ibid.  p.  661;  x  Stat. 
at  Large,  p.  59 ;  Ibid.  p.  184.) 

Here  all  the  appropriations  on  the  subject  stop ;  and  there  is 
not  in  the  whole  series  any  appropriation  for  the  purchase  of 
land  at  the  mouth  of  this  river ;  and  no  such  purchase  could  be 
made  without  authority  of  Congress.  (Act  of  May  1st,  1820, 
iii  Stat,  at  Large,  p.  568.) 

In  virtue  of  the  appropriations  above  cited,  however,  but 
without  obtaining  any  title  to  the  land,  or  any  cession  of  juris- 
diction from  the  State  of  New  York,  the  executive  oflScers  of 
the  United  States  have  caused  a  pier  or  wall  to  be  built  on  the 
shore  of  the  river  Genesee,  near  its  mouth,  extending  along 
the  eastern  boundary  of  lots  No.  21  and  22,  in  the  village  of 
Charlotte,  and  into  Lake  Ontario.  The  intention  was  to  finish 
this  pier  by  cappings  of  very  large  stones.  With  this  intent  a 
number  of  such  stones,  cut  and  prepared  in  part,  were  brought 
from  quarries  on  the  river  St.  Lawrence  to  the  Genesee  river. 
The  pier  not  being  in  forwardness  to  receive  the  cappings,  these 
stones  were  landed,  some  on  lot  No.  22,  and  some  on  other  lots 
in  the  village  of  Charlotte. 

The  pier  or  wall  has  not  been  finished,  and  these  large  stones, 
intended  for  the  cappings,  and  so  landed  on  private  property, 
have  been  suffered  to  remain  there  for  many  years. 

In  consequence  of  the  building  of  this  pier,  part  of  lot 
No.  22,  originally  marsh  or  covered  with  water,  has  become 
dry  land,  by  gradual  alluvial  formations  and  accretions,  or 
by  recess  of  the  waters  of  the  Genesee  river  and  of  Lake 
Ontario, — ^the  margin  of  the  water  of  the  lake  having  retired 
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considerably  from  its  fonner  water-mark  on  the  shore  at  the 
village  Charlotte. 

In  the  year  1848,  this  lot,  No.  22,  was  the  property  of 
Josiah  P.  Williams,  who,  by  deed  of  July,  1848,  conveyed  the 
title  to  Samnel  Philips,  as  containing  four  acres  more  or 
less,  "  subject  to  the  rights  of  the  United  States  Government 
of  and  into  any  property  they  may  have  lying  or  being  thereon, 
with  the  privilege  of  removing  the  same."  Philips  conveyed  in 
like  manner  to  John  Farnham,  who,  by  written  agreement,  sold 
to  Phineas  B.  Cook,  who,  by  written  agreement  of  September, 
1852,  sold  to  Mr.  Babcock,  who,  in  December,  1853,  sold  to 
D.  Davis,  to  whom  Mr.  Farnham  has  conveyed  the  legal  title. 

Mr.  Phineas  B.  Cook  presented  to  the  War  Department  a 
claim  against  the  United  States  for  rents  for  the  use  and  occu- 
pation of  his  property  in  lot  No.  22,  and  also  for  damages  and 
loss,  sustained  by  him  in  the  sale  of  his  property,  caused  by  the 
said  encumbrances  of  stones.  This  claim  caused  the  reference 
of  the  matter  to  Mr.  Rice,  agent  of  the  United  States,  and  his 
reports  thereon  of  28th  January,  and  10th  March,  1854. 

Subsequently,  Mr.  Davis  presented  his  claim  against  the 
United  States  for  use  and  occupation  and  damage  of  his  pro- 
perty in  lot  No.  22,  on  which  Colonel  Turnbull  reported  on 
26th  October,  1854. 

It  now  appears  that  Mr.  Davis  has  commenced  using  these 
capping  stones  by  breaking  them  and  working  them  into  the 
walls  of  his  steam  saw-mill,  which  he  is  erecting  on  lot  No.  22, 
and  on  the  east  end  of  the  lot,  and  he  threatens  to  use  stones 
of  the  pier  in  like  manner ;  which  acts  of  Mr.  Davis  are  reported 
in  Mr.  Price's  letter  of  17th  November,  1854, — in  Colonel  Turn- 
bull's  letter  of  29th  November,  1854,  to  the  Chief  of  the  Topo- 
graphical Engineers, — and  in  Collector  Campbell's  letter  of  19th 
November,  1854,  to  the  Secretary  of  the  Treasury. 

Your  letter  of  the  28th  ult.,  communicates  additional  facts. 

By  the  report  of  Mr.  Rice  of  the  18th  ult.,  and  the  papers 
accompanying  the  same,  it  appears  that  Cook  has  procured  an 
appraisement  by  two  fence  viewers  of  the  damages  alleged  to 
be  done  to  him  by  the  stone  lying  in  lot  No.  22,  and  the  fence 
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viewers  report  the  same  at  the  sum  of  $830 ;  that  said  Cook 
pretends  to  have  distrained  120  cords  of  stone  to  pay  this 
damage,  and  has  advertised  the  stone  for  sale  on  the  16th  of 
the  present  July,  unless  they  be  removed  and  the  damages  paid 
before  the  day  of  sale. 

These  documents  estimate  the  rent  and  damage,  due  the  pro- 
prietor of  the  land  on  which  the  stone  lies,  at  various  rates,  from 
(7  to  $40  per  annum. 

Said  Cook  never  held  the  legal  title  to  lot  No.  22,  but  he 
may  have  been  in  possession  during  the  interval  between  Sep- 
tember, 1852,  the  date  of  his  contract  of  purchase  from  Farn- 
ham,  and  December,  1851,  that  of  his  sale  to  Babcock. 

These  acts  so  begun  and  threatened  to  be  continued  by  Mr. 
Cook  and  Mr.  Davis,  of  lot  No.  22,  as  reported  by  l^r.  Rice, 
by  Collector  Campbell,  and  by  Colonel  Turnbull,  are  the  inju- 
ries to  the  United  States  alleged  to  have  been  committed,  or 
contemplated,  and  concerning  which  my  opinion  is  requested. 

I  remark,  first,  on  the  supposed  title  of  the  United  States  to 
this  land,  which  is  presumed  by  Collector  Campbell  and  by 
Colonel  Turnbull,  on  the  ground  of  the  land  being  accretion 
consequent  on  the  construction  of  the  pier. 

The  misfortune  is,  that,  in  so  far  as  appears,  the  United  States 
had  not  any  right  or  title  to  the  shore  of  Lake  Ontario  or  its 
bed,  or  to  the  shore  or  bed  or  banks  of  the  Genesee  river  at 
lot  No.  22,  in  the  village  of  Charlotte ;  either  by  prerogative 
right,  or  by  purchase  from  any  individual,  or  by  cession  from 
the  State  of  New  York. 

The  shores  and  beds  of  navigable  waters,  within  a  State, 
where^not  held  by  individuals,  are  the  property  of  the  State,  not 
of  the  United  States.  (Pollard's  Lessee  v.  Hagan,  iii  Howard, 
230 ;  Goodlike  on  demise  of  Pollard's  Heirs  v.  Eible,  ix  How- 
ard, 477;  Doe  on  demise  of  Kennedy's  Ex.  v.  Beebe  and 
others,  xiii  Howard,  25.)  * 

The  only  right,  which  the  United  States  have  to  any  land  in 
the  village  of  Charlotte,  is  that  in  the  lot  No.  28,  on  which  the 
lighthouse  is  erected.  This  property  is  held  by  purchase  from 
the  proprietor  and  by  cession  of  jurisdiction  from  the  State. 

Not  owning  the  land  on  which  the  pier  is  placed,  the  United 
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States  do  not  own  the  accretions  to  it ;  for  the  property  of  the 
accretion  follows  that  of  the  previous  main  land. 

The  Supreme  Court  saj,  in  a  leading  case : 

^'  The  principle  is  well  settled  that  the  person  whose  land  is 
hounded  by  a  stream  of  water,  which  changes  its  course  gradu- 
ally by  alluvial  formation,  shall  still  hold  by  the  same  boundary 
including  the  accumulated  soil.  No  other  rule  can  be  applied 
on  just  principles.  Every  proprietor,  whose  land  is  thus 
bounded,  is  subject  to  loss  by  the  same  means  which  may  add 
to  his  property ;  and  as  he  is  without  remedy  for  his  loss  this 
way,  he  cannot  be  held  accountable  for  his  gain. 

^^This  rule  is  no  less  just  when  applied  to  public  than  to 
private  rights."  (New  Orleans  v.  United  States,  x  Peters,  717; 
Black.  Qom.  vol.  ii,  p.  261.) 

It  is  wholly  immaterial' what  may  have  been  the  immediate 
cause  of  the  accretion,  whether  works  voluntarily  constructed  by 
the  Government,  or  a  ship  accidentally  wrecked  on  the  spot. 
The  latter  fact  would  be  just  as  much  a  source  of  title  as  the 
former;  that  is,  neither  fact  would  afford  a  shadow  of  title, 
either  to  the  land  on  which  a  pier  has  been  put  voluntarily,  but 
inconsiderately,  or  to  that  on  which  the  wreck  may  have  been 
cast  involuntarily;  or  to  the  accretion  which  either  object  might 
contribute  to  produce. 

The  United  States,  not  having  any  right  of  property  in  the 
bed,  shore,  or  banks  of  the  river  Genesee,  or  Lake  Ontario,  at 
lot  No.  22,  in  the  village  of  Charlotte,  have  no  foundation  for 
a  claim  to  land  made  there  by  alluvial  formations  or  by  the 
recess  of  the  waters. 

The  United  States  have  no  property  there  to  be  affected  by 
the  gradual  change  in  the  margin  of  the  waters  of  the  Genesee 
river  and  Lake  Ontario ;  nothing  to  be  added  to  by  alluvion, 
nothing  to  be  lessened  by  abrasion.  They  did  not  acquire  a 
right  to  land,  submerged^  or  not  submerged,  by  building  the 
pier  upon  the  property  of  an  individual  or  of  the  State. 

Secondly,  a  few  words  as  to  the  pier  itself.  Supposing  it  to 
be  in  fact,  as  it  was  intended  to  be,  an  improvement  to  the 
navigation  of  the  river,  or  of  the  harbor  where  it  debouches 
into  Lake  Ontario,  and  so  no  nuisance, — ^although  the  United 
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States  have  not  the  right  of  property  in  this  pier,  yet  they  may 
probably  have  a  right  of  conservation,  a  right  to  prevent  Mr. 
Davis  or  his  co-owners  from  pulling  down  this  pier,  if  thereby 
the  navigation  of  the  river  Genesee,  or  the  harbor  at  its  month, 
would  be  injured,  rendered  more  difficult,  or  less  convenient  and 
safe. 

This  conservative  power  to  prevent  nuisances  to  free  and  safe 
navigation,  to  preserve  that  which  is  existing,  and  safe  and 
convenient,  from  destruction  or  damage,  in  so  far  as  it  exists, 
is  a  passive,  not  an  active  power,  and  raises  no  implication  of 
power  for  the  making  of  such  improvements  by  Congress. 

This  point  has  already  been  discussed  by  me  in  an  opinion 
of  the  19th  of  October,  1858,  addressed  to  you  in  relation  to 
the  power  and  means  of  preventing  injury  to  the  harbor  of 
Waukegan,  in  the  State  of  Illinois :  to  which  reference  is  made 
respecting  the  power  and  the  means  for  protecting  the  pier  at 
the  entrance  of  Genesee  River,  and  the  harbor  at  its  mouth, 
from  damage,  if  circumstances  shall  render  it  necessary  and 
proper  to  call  into  activity  the  power  of  the  Federal  Govern- 
ment in  the  premises.     (Ante,  vol.  vi,  p.  172.) 

In  the  third  place,  as  to  the  capping  stones  remaining  on  lot 
No.  22,  the  United  States  are  bound  in  law  either  to  remove 
the  stones,  or  to  make  payment  to  the  owner  of  the  land,  in  the 
nature  of  rent  or  of  indemnity  for  the  encumbrance.  But  the 
non-removal  of  the  stones  by  the  United  States,  does  not  pass 
the  title  therein  to  Cook  or  Davis,  or  authorize  them  to  destroy 
or  to  use  the  same. 

The  deed  from  Williams  to  Philips  proves  that  the  stone  was 
not  tortiously,  but  lawfully,  placed  on  the  land  by  the  Govern- 
ment. If  any  rent  was  agreed  between  the  parties,  that  agree- 
ment will  determine  the  rate  of  compensation ;  if  otherwise,  the 
owner  is  entitled  to  a  reMonable  rate  of  compensation. 

The  proceedings  under  the  valuation  by  the  fence  viewers, 
indicated  by  the  printed  notice,  are  not  authorized  by  the 
statutes  of  New  York,  which  confines  this  remedy  to  estrays, 
(i  R.  L.  pp.  660,  661,)  and  does  not  apply  to  inanimate  things, 
or  to  cases  where  the  property  was  placed  upon  the  land  by 
consent,  or  its  owner  is  known.     All  these  proceedings  are  a 
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nullity,  therefore,  and  a  mere  contrivance  to  defraud  the  United 
States. 

Ample  remedy  exists  to  prevent  the  contrivance  and  comple- 
tion of  the  unlawful  acts,  perpetrated  or  attempted  by  Cook  and 
Davis. 

I  recommend  that  the  papers,  or  copies  of  them,  be  placed 
in  the  hands  of  the  District  Attorney  of  the  United  States  for 
the  Northern  District  of  New  York,  or  some  other  competent 
attorney,  with  instructions  to  file  separate  bills  of  complaint 
immediately,  in  the  name  of  the  United  States,  against  Cook 
and  Davis ;  with  prayer  of  injunction,  in  the  former  case,  to 
prevent  the  proposed  sale  of  the  stone,  and,  in  the  latter,  to 
prevent  its  use  or  destruction. 

I  presume  that  process  will  bring  on  a  settlement  of  the 
question  between  the  United  States  and  the  proprietor  of  the 
land,  who,  undoubtedly,  will  have  good  cause  of  dissatisfaction, 
if  he  be  not,  in  some  way,  relieved  of  encumbrance  or  indemni- 
fied by  the  Government  in  the  premises. 
I  am,  very  respectfully, 

C.  GUSHING. 

Hon.  Jkfpbrson  Davis, 

Secretary  of  War, 


TERRITORIAL  ROAM. 

The  Uoited  States  cannot  take  private  land  for  the  construction  of  a  road  in 
one  of  the  Territories,  \7ith0at  some  legal  form  of  expropriation  either  by 
act  of  Congress  or  of  the  Territory. 

Attobnby  General's  Office, 

July  7,  1865. 
Sir  :  Your  communication  of  the  28th  ultimo,  and  the  docu- 
ments accompanying  the  same,  present  the  following  case : 

The  act  of  Congress  of  July  18th,  1860,  entitled  "  An  act 
for  the  construction  of  certain  roads  in  the  Territory  of  Minne- 
sota, and  for  other  purposes,"  enacts  *^  that  the  following  sums 
are  hereby  appropriated  for  the  construction  of  roads  in  the 
Territory  of  Minnesota,  to  wit :  (among  others)  for  the  con- 
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stmction  of  a  road  from  Point  Douglass,  via  Cottage  Grove, 
Red  Rock,  St.  Paul,  and  Falls  of  St.  Anthony,  to  Fort  Gaines, 
ten  thousand  dollars:  *  *  The  said  roads  to  be  constructed 
under  the  direction  of  the  Secretary  of  War,  pursuant  to  con- 
tracts to  be  made  by  him."     (ix  Stat,  at  Large,  p.  439.) 

Further  appropriations  for  the  same  object  have  been  made 
from  time  to  time  since  then,  substantially  in  the  same  words. 
(See  X  Stat,  at  Large,  pp.  150,  806,  638.) 

None  of  these  acts  of  Congress,  nor  any  other  \7hich  I  am 
aware  of,  authorizes,  in  express  terms,  the  Secretary  of  War, 
or  those  acting  by  his  authority,  to  enter  upon  and  take  private 
lands  for  the  purposes  of  the  proposed  road. 

Under  the  direction  of  the  War  Department,  this  road  has 
been  laid  out,  the  laying  out  accepted,  and  the  work  contracted 
for  and  completed  to  a  certain  point. 

Meanwhile,  controversy  has  arisen  between  the  Department 
and  Lyman  Dayton,  through  whose  land  the  road  passes,  said 
Dayton  objecting  to  the  line  proposed,  and  suggesting  another 
one,  which,  besides  being  less  eligible  in  itself,  is  also  objected 
to  by  Nathaniel  McLean,  through  whose  land  it  will  run.  The 
prosecution  of  the  work  is  now  suspended  by  this  difiBculty. 

I  do  not  perceive  that  any  right  exists  here  to  take  the  land 
either  of  Mr.  Dayton  or  Mr.  McLean,  without  the  consent  of 
the  owner. 

It  is  true  that  the  United  States  may  take  private  property 
for  public  use,  but  it  cannot  be  done  without  ^'  due  process  of 
law,"  nor  without  "just  compensation."  (Const.  Amend.  Art. 
5.)  No  form  of  law  has  been  provided  for  the  present  case, 
nor  any  mode  of  giving  compensation.  The  right  exists  in  the 
Government  as  such ;  but  it  cannot  be  exercised  by  any  particular 
officer  of  the  Government  without  authority  of  Congress. 

The  question  is  not  relieved  of  difficulty  by  the  fact  of  its 
arising  in  a  Territory.  The  Government,  as  proprietor,  may 
of  course  construct  a  road  through  its  own  land ;  but  the  land 
of  any  citizen  of  the  United  States  in  a  Territory  is  just  as 
much  private  property  as  if  it  were  land  in  a  State. 

Nor  is  the  question  of  the  right  of  eminent  domain  simplified 
.Vol.  VIL— 21 
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in  any  degree  by  the  private  property  having  been  derived  by 
patents  from  the  United  States,  and  lying  in  a  Territory.  Forms 
of  law  are  as  necessary  to  the  exercise  of  the  right  of  eminent 
domain  in  a  Territory  as  in  a  State. 

The  foregoing  remarks  are  made  on  the  case  as  it  stands  on 
the  acts  of  Congress.  It  may  be,  however,  that  certain  acts  of 
the  Legislature  of  Minnesota  are  material  to  the  subject. 

By  act  of  October  Slst,  1849,  it  was  enacted  by  the  Legis- 
lative Assembly  of  the  Territory  of  Minnesota,  "  that  W.  H. 
Dibble,  Theodore  Furber,  and  B.  W.  Brunson  be  appointed 
commissioners  to  lay  out  a  territorial  road  from  Point  Douglass, 
by  way  of  Cottage  Grove,  to  the  town  of  St.  Paul,  on  the  most 
direct  and  feasible  route,  and  report  the  location  of  the  same 
to  the  Secretary  of  the  Territory."  (Stat,  of  Minnesota,  1868, 
Priv.  Acts,  p.  55.) 

It  does  not  appear  by  any  evidence  before  me  whether  this 
road  was  actually  laid  out  or  not ;  nor  whether  or  not  it  is  the 
same  for  which  appropriation  was  made  by  Congress. 

By  ^  territorial  act  of  the  same  year,  general  provision  was 
made  for  laying  out  territorial  roads,  prescribing  the  forms  of 
law  according  to  which  they  might  be  established  through  the 
agency  of  special  commissioners,  and  providing  for  the  indem- 
nification of  proprietors  whose  land  might  be  taken  for  any 
such  road.  (Acts  of  the  First  Legislative  Assembly  of  Minne- 
sota, p.  83.) 

Subsequently  to  this,  when  the  laws  of  the  Territory,  including 
its  own  statutes  and  such  laws  as  it  derived  from  the  State  of 
Wisconsin,  were  enacted  in  a  revised  code,  provision  was  made 
for  the  mode  of  laying  out  "  county  roads,"  (Rev.  Stat.  Min., 
ch.  13 ;)  but  no  new  provision  apparently  was  enacted  as  to 
territorial  roads. 

It  may  be  that,  by  proceedings  under  these  or  other  acts,  the 
land  of  Mr.  Dayton  and  Mr.  McLean  has  bedh  lawfully  expro- 
priated for  the  use  of  the  road  under  construction.  If  it 
were  not,  then  it  is  impossible,  in  my  opinion,  for  the  War 
Department  to  maintain  forcible  possession  of  the  land  of  either, 
or  to  convert  any  part  of  it  into  a  public  highway,  under  a  mere 
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contract  of  construction,  entered  into  by  an  officer  of  Topogra- 
phical Engineers. 

I  have  the  honor  to  be,  very  respectfully, 

C.  GUSHING. 
Hon.  Jefferson  Davis, 
Secretary  of  War. 


WEST  POINT  CADETS. 

The  Cadets  of  the  Military  Academy  at  West  Point  appertain  by  law  to  the 
Corps  of  Engineers,  are  therefore  a  part  of  the  land  force  of  the  United 
States,  and  as  such  are  subject  to  the  Rales  and  Articles  of  War. 

The  nndergradaate  Cadets  are  not  commissioned  officers,  and  therefore  are  not 
competent  to  sit  on  a  court  martial,  and  are  triable  by  a  regimental  or  gar- 
rison court  martial. 

But  they  are  not  the  **  non-commissioned"  officers  of  the  acts  of  Congress  and 
the  General  Regulations,  which  expression  means  *<  sergeants  and  corporals,'* 
and  is  inapplicable  to  the  Cadets. 

They  are  inchoate  officers  of  the  Army,  and  subject  by  statute  and  regulation 
to  no  discipline  incompatible  with  that  character. 

The  undergraduate  Cadets,  in  their  internal  academic  organization  as  officers, 
non-commissioned  officers,  and  priyates,  are  not  subject  to  the  Articles  of 
War  as  respects  the'ir  relation  to  one  another,  but  only  as  respects  their 
relation  to  commissioned  officers  of  the  Army  on  duty  as  such  in  the 
Academy. 

The  graduated  Cadets,  assigned  to  service  as  supernumerary  officers,  are 
breret  second  lieutenants,  and  as  such  commissioned  x>fficers,  and  therefore 
subject  to  all  the  duties,  and  entitled  to  exercise  all  the  powers,  of  that 
grade,  including  the  legal  capacity  to  sit  on  courts  martial  as  commissioned 
officers,  and  be  tried  only  as  such  according  to  the  Articles  of  War. 

Attorney  General's  Office, 

July  11, 1856. 

Sir:  You  have  requested  my  opinion  as  to  the  relation  of 
the  Rules  and  Articles  of  War  to  the  cadets  of  the  Military 
Academy. 

I  apprehend  that  a  careful  collation  of  the  acts  of  Congress 
in  relation  to  the  Academy  will  show  conclusively,  in  the  first 
place,  that  the  cadets  are,  as  a  general  proposition,  subject  to 
the  Rules  and  Articles  of  War. 

The  act  of  March  16,  1802,  fixing  the  military  peace  esta- 
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blishment  of  the  United  States,  contains  the  following  pro- 
visions : 

"Sec.  26.  That  the  President  of  the  United  States  is 
hereby  authorized  and  empowered,  when  he  shall  deem  it 
expedient,  to  organize  and  establish  a  corps  of  engineers, 
to  consist  of  one  engineer,  with  the  pay,  rank,  and  emolu- 
ments of  a  major;  two  assistant  engineers,  with  the  pay, 
rank,  and  emoluments  of  captains;  two  other  assistant  engi- 
neers, with 'the  pay,  rank,  and  emoluments  of  first  lieuten- 
ants ;  two  other  assistant  engineers,  with  the  pay,  rank,  and 
emoluments  of  second  lieutenants ;  and  ten  cadets,  with  the  pay 
of  sixteen  dollars  per  month,  and  two  rations  per  day ;  and  the 
President  of  the  United  States  is,  in  like  manner,  authorized, 
when  he  shall  deem  it  proper,  to  make  such  promotions  in  the 
said  corps,  with  a  view  to  particular  merit,  and  without  regard 
to  rank,  so  as  not  to  exceed  one  colonel,  one  lieutenant-colonel, 
two  majors,  four  captains,  four  first  lieutentants,  four  second 
lieutenants,  and  so  as  that  the  number  of  the  whole  corps  shall, 
at  no  time,  exceed  twenty  officers  and  cadets. 

"  Sec.  27.  That  the  said  corps,  when  so  organized,  shall  be 
stationed  at  West  Point,  in  the  State  of  New  York,  and  shall 
constitute  a  military  academy;  and  the  engineers,  assistant 
engineers,  and  cadets  of  the  said  corps,  shall  be  subject,  at 
all  times,  to  do  duty  in  such  places,  and  on  such  service  as  the 
President  of  the  United  States  shall  direct. 

"  Sec.  28.  That  the  principal  engineer,  and,  in  his  absence, 
the  next  in  rank,  shall  have  the  superintendence  of  the  said 
military  academy,  under  the  direction  of  the  President  of  the 
United  States ;  and  the  Secretary  of  War  is  hereby  authorized, 
at  the  public  expense,  under  such  regulations  as  shall  be 
directed  by  the  President  of  the  United  States,  to  procure  the 
necessary  books,  implements,  and  apparatus,  for  the  use  and 
benefit  of  the  said  institution."     (ii  Stat,  at  Large,  137.) 

We  have  here  the  foundation  of  the  Military  Academy  at 
West  Point,  making  the  cadets  a  constituent  part  of  the  "  Corps 
of  Engineers.'' 

Next  comes  the  act  of  April  29^  1812,  making  further  pro- 
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yision  for  the  Corps  of  Engineers,  which  contains  the  following 
provisions : 

"Sec.  2.  That  the  Military  Academy  shall  consist  of 
the  Corps  of  Engineers,  and  the  following  professors,  in 
addition  to  the  teachers  of  the  French  language  and  draw- 
ing, already  provided,  viz. :  one  professor  of  natural  and 
experimental  philosophy,  with  the  pay  and  emoluments  of 
lieutenant-colonel,  if  not  an  oflScer  of  the  corps,  and  if  taken 
from  the  corps,  then  so  much  in  addition  to  his  pay  and  emolu- 
ments as  shall  equal  those  of  a  lieutenant-colonel ;  one  professor 
of  the  art  of  engineering  in  all  its  branches,  with  the  pay  and 
emoluments  as  shall  equal  those  of  a  lieutenant-colonel ;  one 
professor  of  mathematics,  with  the  pay  and  emoluments  of  a 
major,  if  not  an  officer  of  the  corps,  and  if  taken  from  the  corps, 
then  so  much  in  addition  to  his  pay  and  emoluments  as  shall 
equal  those  of  a  major ;  each  of  the  foregoing  professors  to  have 
an  assistant  professor,  which  assistant  professor  shall  be  taken 
from  the  most  prominent  characters  of  the  officers  or  cadets, 
and  receive  the  pay  and  emoluments  of  captains,  and  no  other 
pay  or  emoluments,  while  performing  these  duties :  Provided, 
That  nothing  herein  contained  shall  entitle  the  academical  staff, 
as  such,  to  any  command  in  the  Army  separate  from  the 
Academy. 

"Sec.  3.  That  the  cadets  heretofore  appointed  in  the 
service  of  the  United  States,  whether  of  artillery,  cavalry, 
riflemen,  or  infantry,  or  that  may  in  future  be  appointed  as 
hereinafter  provided,  shall  at  no  time  exceed  two  hundred 
and  fifty:  that  they  may  be  attached,  at  the  discretion  of 
the  President  of  the  United  States,  as  students  to  the  Mili- 
tary Academy,  and  be  subject  to  the  established  regulations 
thereof;  that  they  shall  be  arranged  into  companies  of  non- 
commissioned officers  and  privates,  according  to  the  directions 
of  the  commandant  of  engineers,  and  be  officered  from  the  said 
corps,  for  the  purpose  of  military  instruction ;  that  there  shall 
be  added  to  each  company  of  cadets  four  musicians ;  and  the 
said  corps  shall  be  trained  and  all  the  duties  of  a  private,  non- 
commissioned officer,  and  officer;  be  encamped  at  least  three 
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months  of  each  year,  and  taught  all  the  duties  incident  to  a 
regular  camp ;  that  the  candidates  for  cadets  be  not  under  the 
age  of  fourteen,  nor  above  the  age  of  twenty-one ;  that  each 
cadet,  previously  to  his  appointment  by  the  President  of  the 
United  States,  shall  be  well  versed  in  reading,  writing,  and 
arithmetic,  and  that  he  shall  sign  articles,  with  the  consent  of 
his  parent  or  guardian,  by  which  he  shall  engage  to  serve  five 
years,  unless  sooner  discharged ;  and  all  such  cadets  shall  be 
entitled  to  and  receive  the  pay  and  emoluments  now  allowed  by 
law  to  cadets  in  the  Corps  of  Engineers. 

^^Sec.  4.  That  when  any  cadet  shall  receive  a  regular 
degree  from  the  academical  staff,  after  going  through  all  *the 
classes,  he  shall  be  considered  as  among  the  candidates  for 
a  commission  in  any  corps,  according  to  the  duties  he  may 
be  judged  competent  to  perform ;  and  in  case  there  shall  not, 
at  the  time,  be  a  vacancy  in  such  corps,  he  may  be  attached 
to  it  at  the  discretion  of  the  President  of  the  United  States, 
by  brevet  of  the  lowest  grade,  as  a  supernumerary  officer, 
with  the  usual  pay  and  emoluments  of  such  grade,  until  a 
vacancy  shall  happen  :  Provided,  That  there  shall  not  be  more 
than  one  supernumerary  officer  to  any  one  company  at  the  same 
time."     (See  Stat,  at  Large,  vol  ii,  p.  720.) 

Finally,  the  act  of  March  3d,  1815,  fixing  anew  the  military 
peace  establishment  of  the  United  States,  contains  the  follow- 
ing provisions : — 

^^  Sec.  1.  That  the  military  peace  establishment  of  the  United 
States  shall  consist  of  such  proportions  of  artillery,  infantry,  and 
riflemen,  not  exceeding,  in  the  whole,  ten  thousand  men,  as  the 
President  of  the  United  States  shall  judge  proper,  and  the 
Corps  of  Engineers,  as  at  present  established,  be  retained. 

^'  Sec.  7.  That  the  several  corps  authorized  by  this  act,  shall 
be  subject  to  the  JElules  and  Articles  of  War."  (iii  Stat,  at 
Large,  p.  225.) 

The  section  then  proceeds  to  make  provision  as  to  recruit- 
ing, bounties,  pensions,  and  so  forth,  with  reference  to  other 
acts  of  Congress. 

It  is  quite  unnecessary  to  refer  to  any  of  the  intermediate 
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or  subsequent  acts  of  Congress,  which  make  appropriations  for 
the  Military  Academy,  or  otherwise  touching  its  organization, 
except  the  following : — 

The  act  of  July  5th,  1838,  increasing  the  military  establish- 
ment of  the  United  States,  provides, 

"  Sec.  28.  That  the  term  for  which  cadets  hereafter  admitted 
into  the  Military  Academy  at  West  Point  shall  engage  to  serve, 
be  and  the  same  is  hereby  increased  to  eight  years,  unless  sooner 
discharged."     (v  Stat,  at  Large,  p.  260.) 

Finally,  the  act  of  March  1st,  1843,  in  making  appropria- 
tions for  the  support  of  the  Army  and  Military  Academy,  pro- 
vides : 

'^  Hereafter  in  all  cases  of  appointments  of  cadets  to  the 
West  Point  Academy,  the  individual  selected  shall  be  an  actual 
resident  of  the  congressional  district  of  the  State  or  Territory, 
or  District  of  Columbia,  from  which  the  appointment  purports 
to  be  made.  And  provided  further.  That  the  number  of  cadets 
by  appointments  hereafter  to  be  made,  shall  be  limited  to  the 
number  of  the  representatives  and  delegates  in  Congress,  and 
one  for  the  District  of  Columbia,  and  that  each  congressional 
and  territorial  district  and  District  of  Columbia,  shall  be  en- 
titled to  have  one  cadet  at  said  Academy :  Provided,  That  no- 
thing in  this  section  shall  prevent  the  appointment  of  an  addi- 
tional number  of  cadets  not  exceeding  ten,  to  be  appointed  at 
large,  without  being  confined  to  a  selection  by  congressional 
districts."  (v  Stat,  at  Large,  p.  606.) 

I  have  transcribed  these  provisions  of  the  acts  of  Congress, 
which  exhibit  the  existing  organization  of  the  Military  Academy, 
for  the  general  purpose  of  proving  that  the  cadets  are  by  law 
members  of  the  "  Corps  of  Engineers,"  and  as  such  an  integral 
part  of  the  land  forces  of  the  United  States,  as  well  as  to  show 
that  as  members  of  that  corps,  they  are  by  express  terms  made 
subject  to  the  Rules  and  Articles  of  War. 

It  thus  becomes  inevitable  to  conclude,  as  Mr.  Attorney  Ge- 
neral Wirt  did,  on  a  very  critical  examination  of  the  same 
question,  (Opinion,  August  21st,  1819,)  that  the  cadets  are 
subject  to  trial  by  court  martial ;  and  that  point  has  been  as- 
sumed, and  constantly  acted  on  as  law,  ever  since  that  day. 
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It  follows,  in  like  manner,  from  the  same  premises,  that  the 
cadets  are  subject,  in  whatever  is  applicable  to  them,  to  such 
general  regulations  as,  by  successive  acts  of  Congress,  the 
Secretary  of  War  may  see  fit  to  adopt,  and  with  the  approba- 
tion of  the  President  to  establish,  for  the  government  of  the 
Army.  (See  act  of  March  8d,  1813,  s.  6,  ii  Stat,  at  Large,  p. 
819,  and  act  of  April  24th,  1816,  sec.  9,  iii  Stat,  at  Large,  p. 
298.) 

In  addition  to  this,  they  are  subject  to  special  regulations, 
not  only  because  the  Secretary  of  War,  under  his  general  power 
to  adopt  regulations,  may  make  special  regulations  for  any 
branch  of  the  service,  and,  of  course,  for  the  Corps  of  Engi- 
neers, and  the  cadets  included  therein,  (Mr.  Wirt's  Opinion  of 
May  19th,  1821),  but  also  because  the  act  of  April  29th,  1812, 
hereinbefore  cited,  contemplates  the  establishment  of  specific 
regulations  for  the  Military  Academy.  Under  this  double  au- 
thority it  is  that  the  Revised  Regulations  issued  by  the  Depart- 
ment on  the  14th  of  March,  1853,  now  constitute  the  governing 
code  of  the  Academy. 

It  only  remains  to  inquire  what,  in  relation  to  the  Rules  and 
Articles  of  War,  and  especially  to  a  court  martial,  is  the  parti- 
cular legal  status  of  the  cadets. 

Upon  this  point  there  is  an  opinion  of  Mr.  Attorney  Gene- 
ral Wirt,  which  rules  that  the  cadets  are  not  to  be  considered  as 
commissioned  officers ;  that  they  cannot  serve  on  a  court  mar- 
tial in  virtue  of  the  64th  article ;  and  that  they  are  subject  to 
trial  by  a  regimental  or  garrison  court  martial  under  the  66th 
and  67th  articles,  as  not  being  commissioned  officers,  and  as 
belonging  to  a  detached  corps.     (Opinion  of  May  19th,  1821.) 

This  conclusion  is  accepted  by  Mr.  Attorney  General  Ber- 
rien, as  the  starting  point  of  his  reasoning  as  to  the  legal  state 
of  graduated  cadets  during  the  time  in  which,  according  to  law, 
they  remain  attached  to  some  corps  as  supernumerary  officers, 
by  the  direction  of  the  President.  (Opinion  of  August  17th, 
1829.) 

It  seems  to  me,  on  revision  of  the  statutes  and  regulations, 
that  in  this  precise  matter  their  conclusions  are  correct,  and 
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that  undergraduate  cadets  are,  in  the  eye  of  the  law,  not  com- 
missioned officers,  but  warrant  officers. 

In  the  first  place,  the  several  acts  of  Congress  provide  expli- 
citly the  successive  steps  by  which  a  cadet  is  in  process  of  time 
to  become  a  commissioned  officer. '  He  is  to  remain  in  the  Aca- 
demy during  the  prescribed  period  of  academic  noviciate  and 
study ;  he  is  to  receive  a  regular  degree  from  the  academic 
staff;  he  then  becomes  a  candidate  for  a  commission  in  some 
particular  corps ;  if  there  be  a  vacancy,  he  is  appointed  to  such 
vacancy,  and  then  fully  commissioned;  if  there  be  no  such 
vacancy  he  is  attached  to  such  corps  by  brevet  of  the  lowest 
grade,  as  a  supernumerary  officer,  until  a  vacancy  shall  happen, 
when  he  is  to  receive  his  line  commission.  All  these  provisions 
are  utterly  incompatible  with  the  supposition  of  his  being  a 
^'  commissioned  officer"  while  he  is  an  undergraduate  member 
of  the  Academy. 

In  the  second  place,  the  regulations  distinctly  provide  that, 
after  certain  preliminary  steps,  candidates  for  admission  to  the 
Academy,  having  been  duly  designated  by  the  President,  and 
found  qualified,  and  taken  the  requisite  military  engagement, 
shall  each  then  receive,  not  a  commission,  but  a  warrant,  and  so 
become  a  member  of  the  Academy,  and  a  warrant  officer  of  the 
Corps  of  Engineers.     (Regulations  of  1858,  art.  ii,  p.  5-6.) 

The  legal  condition  of  undergraduate  cadets  thus  appears  to 
be  in  some  respects  analogous  to  that  of  midshipmen  in  the 
Navy.  Their  warrant,  being  from  the  President,  is  indeed  a 
species  of  commission,  graflted  by  the  President  as  to  persons 
of  the  class  of  the  "inferior  officers"  of  the  Constitution. 

On  the  precise  point,  therefore,  namely,  the  question  whether 
undergraduate  cadets  are  "commissioned  officers"  or  not,  my 
opinion  accords  with  that  of  my  predecessors.  If  there  be  any- 
thing inconvenient  in  this  conclusion,  the  remedy  lies  with 
Congress. 

Assuming,  then,  that  cadets  are  not  commissioned  officers, 
that  they  are  "  warrant  officers,"  the  first  sub-question  is, 
whether  they  can  sit  as  members  of  a  court  martial  under  the 
Articles  of  War  ?     Mr.  Attorney  General  Wirt  says  no ;  and 
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the  argument  is  conclusive  in  the  language  of  the  64th  and  66th 
Articles. 

The  64th  Article,  for  the  constitution  of  general  courts 
martial,  provides  that  such  courts  shall  consist  of  a  certain 
numher  of  "  commissioned  ofiScers/*  The  66th  also  requires 
that  the  members  of  a  regimental  court  martial  shall  be  '^  com- 
missioned officers." 

Now,  whatever  may  be  the  force  of  the  term  "  commissioned" 
here  in  the  direction  of  inclusion,  certain  it  is,  that  in  the 
opposite  direction,  it  excludes  all  persons  not  commissioned 
officers ;  and  therefore  excludes  cadets. 

The  Articles  of  War  create  a  special  forum  for  commissioned 
officers,  that  of  a  general  court  martial.  Whoever  claims  the 
privilege  of  that  forum  must  prove  affirmatively  that  he  is 
within  the  privileged  category.  Doubts,  in  this  case,  weigh 
against  him,  not  for  him.  In  fine,  the  words  communicating 
the  right,  do  not  comprehend  undergraduate  cadets. 

The  next  sub-question  is,  whether  cadets  are  subject  to  the 
jurisdiction  of  a  regimental  court  martial,  as  ruled  by  Mr. 
Attorney  General  Wirt.  I  think  they  are,  upon  the  language 
of  the  67th  article,  which  says  that  '^  no  garrison  or  regimental 
court  martial  shall  have  the  power  to  try  capital  cases,  or  com- 
missioned officers."  In  determining  whether  a  fact  is  triable 
by  a  regimental  court  martial,  we  see  that  the  rule  here  laid 
down  is  of  the  universal  inclusion  of  all  cases  not  capital,  and 
of  all  persons  not  commissioned,  that  is,  assuming  the  case  to 
be  one  of  military  resort  and  the  pefton  subject  to  the  Articles 
of  War.  Cadets  are  in  the  latter  category,  but  are  not  *^  com- 
missioned officers"  of  the  Army.  Of  course,  in  their  military 
capacity,  and  for  offences  military,  they  are  triable  by  a  regi- 
mental or  garrison  court  martial. 

Admitting  of  necessity  the  subjection  of  cadets  to  a  garrison 
court  martial,  the  third  sub-question  is,  of  the  nature,  and  the 
limits,  if  any,  of  the  jurisdiction  of  such  a  court  over  cadets. 

The  67th  article  contains  three  limitations  of  the  power  of  a 
garrison  court  martial.  One  is,  the  amount  of  fine  it  may 
impose.  Then  comes  a  double  limitation  of  the  power  to  punish 
a  ''  non-commissioned  officer  or  soldier ;"  which  is,  that  he  shall 
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not  be  imprisoned  or  put  to  hard  labor  for  a  longer  period  than 
one  month.  That  is  to  say,  if  the  (rime  be  such  as  to  require 
any  severer  punishment  of  this  kind,  it  needs  to  be  referred  to 
a  higher  tribunal. 

Is  a  cadet  of  the  class  of  "non-commissioned  officer  or 
soldier"  in  favor  of  whom  this  limitation  exists  ? 

I  think  the  answer  to  this  inquiry  involves  considerations 
altogether  above  the  mere  question  of  the  verbal  construction 
of  this  expression  ;  that  the  expression  may  indeed  be  intended 
as  a  general  restriction  of  the  power  of  a  regimental  or  garrison 
court  martial,  and  so  confine  its  power  as  to  everybody  whom 
it  may  try,  and  of  course  as  to  cadets :  but  that  other  doctrines 
of  law  interpose  to  define  the  power  of  such  a  court  as  to 
cadets. 

I  have  said  that,  by  statute  and  regulation,  cadets  are  "  war- 
rant officers,"  and  that  they  are  not  "commissioned  officers." 
I  add  that  although  not  commissioned  officers,  still  neither  are 
they  of  the  class  of  officers  intended  by  the  technical  term 
"non-commissioned,"  which,  most  indubitably,  in  the  67th 
article,  means  nothing  but  "sergeants  and  corporals,"  as 
dearly  defined  in  sections  117  and  122  of  the  General  Regula- 
tions. (Ed.  of  1847.)  Now,  cadets  in  the  Military  Academy 
are  not  the  enlisted  soldiers  of  a  technical  company,  taken  from 
the  ranks  of  that  company  by  appointment  of  the  proper 
officer,  to  do  duty  therein  as  sergeant  or  corporal  on  the  autho- 
rity of  a  certificate  of  the  colonel  of  the  regiment.  To  be 
sure,  in  the  course  of  their  military  education  at  West  Point, 
they  are  by  statute  organized  and  disciplined  as  a  corps  with 
its  officers,  non-commissioned  officers,  and  privates ;  but  that  is 
only  among  themselves;  it  is  a  mere  9imulacrum  belli;  it  is 
not  an  organization  defining  their  relation  to  the  Army  at 
large  or  to  the  Articles  of  War.  But  the  "  non-commissioned 
officer"  of  the  statute  and  of  regulation  is  a  person  having  a 
positive  relation  to  the  whole  Army,  whcEever  and  however  he 
inay  be  on  duty.  He  is  never  more  nor  less  than  an  enlisted 
soldier  certified  for  the  time  being  as  a  sergeant  or  corporal. 
That  is  a  condition,  which,  in  no  possible  view,  can  be  con- 
sidered the  8tatu»  of  a  cadet  of  the  Military  Academy. 
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It  is  true  that,  by  statute,  '^  the  engineers,  assistant  engineers, 
and  cadets  of  the  said  corjys,  (that  of  engineers,)  shall  be  sub- 
ject at  all  times  to  do  duty  in  such  places,  and  on  such  service 
as  the  President  of  the  United  States  shall  direct."  What  then  ? 
Can  the  President  assign  a  cadet  to  do  duty  as  a  corporal  in  any 
company  of  infantry  or  cavalry  of  the  Army?  Such  a  power  no 
more  follows  from  the  provision  quoted  than  a  power  to  assign 
a  captain  or  a  colonel  of  engineers  to  do  duty  as  a  corporal  in 
some  regiment  of  the  line.  The  service,  to  which  any  member 
of  the  corps  of  engineers  is  ordered,  must  be  such  as  corres- 
ponds to  his  grade,  and  as  the  rules  of  the  service  justify. 
That  doctrine  applies  to  cadets  as  plainly  as  to  any  other  mem- 
ber of  the  Corps  of  Engineers. 

In  a  word,  it  is  impossible  to  shut  out  from  consideration  the 
great  fact  that  the  cadets  constitute  a  peculiar  corps,  the  legal 
condition  of  whose  members  is  to  be  gathered  from  the  statutes 
and  the  regulations  specially  providing  for  the  creation  and 
government  of  the  Military  Academy.  They  are  not  enlisted 
soldiers,  but  are  "  engaged"  by  a  special  act  of  "  engagement," 
after  having  been  carefully  selected  with  reference  to  their 
unchangeable  destination,  which  is,  at  the  conclusion  of  a 
thorough  military  education,  if  they  continue  in  the  service,  to 
become  "  commissioned  officers"  of  the  Army.  They  cannot 
be  compelled  to  serve  in  the  field  as  "privates,"  or  as  "non- 
commissioned officers."  Nay,  they  cannot  be  made  such,  even 
with  their  own  consent,  without  first  ceasing  to  be  cadets. 
Their  condition  from  the  beginning  is  that  of  future  officertj 
never  that  of  future  sergeants,  corporals,  or  privates.  To  use 
a  familiar  term  of  the  common  law  in  regard  to  other  matters, 
they  are  simply  inchoate  officers,  and  as  such  entitled  in  all  pos- 
sible circumstances  to  .certain  of  the  legal  rights  appertaining 
to  the  condition  of  "officers"  of  the  Army  as  distinguished 
from  "  non-commissioned  officers"  and  privates. 

I  think,  for  these  reasons,  that  the  action  of  a  court  martial 
on  the  cadets  of  the  Military  Academy  has  its  limitations  in' 
their  peculiar  character.  They  cannot  be  treated  as  mere  "pri- 
vates" or  as  technical  "  non-commissioned  officers."  They  must 
be  treated  as  quasi  commissioned  officers. 
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Thus,  in  the  application  of  the  67th  article,  cadets  are  not  to 
be  set  at  work  on  the  fortifications  as  laborers,  at  the  wages  of 
fifteen  cents  per  diem,  (Act  of  March  2d,  1819 ;)  and  in  the 
application  of  the  77th,  78th,  and  79th  articles,  his  arrest  is 
the  arrest  of  an  officer  as  distinguished  from  that  of  a  soldier. 

These  conclusions  might  indeed  be  maintained  upon  argu- 
ments of  the  usage  of  the  service,  that  unwritten  law  military, 
which  is  recognised  in  this,  as  it  is  in  every  other  branch  of 
jurisprudence.  But,  in  my  opinion,  it  admits  and  requires  to 
be  placed  on  more  stable  and  certain  ground  of  the  statutes  and 
the  regulations,  which  prescribe  the  constitution  of  the  Military 
Academy. 

Then  comes  the  question  of  the  relation  of  the  Articles  of 
War  to  the  cadets  as  among  themselves,  in  their  academic  organ- 
ization. 

We  see  by  the  statute  that  the  internal  military  organization 
of  the  Academy  is  for  '^  the  purpose  of  military  instruction." 
It  is  not  actual  service  in  the  Army.  The  rank  of  the  cadets 
ivithin  the  Academy,  as  commissioned  officers,  non-commissioned 
officers,  and  privates,  is  not  rank  in  the  Army. 

Hence  it  follows  that  the  9th  Article  of  War,  which  defines 
the  punishment  of  an  officer  or  soldier  who  ofiers  violence  to,  or 
disobeys  the  command  of,  his  superior  officer,  does  not  apply  as 
between  the  undergraduate  cadet  and  his  fellow  undergraduate, 
whatever  may  be  th^ir  relative  rank  in  the  academic  organiza- 
tion ;  nor  does  the  46th  of  the  Articles  apply  to  the  case  of  an 
undergraduate  cadet  on  guard  in  the  internal  or  educational 
organization  of  the  Academy. 

If,  indeed,  an  undergraduate  cadet  shall  offer  violence  to,  or 
disobey,  his  proper  superior  officer,  intending  that  term  to  desigr 
nate  any  of  the  commissioned  officers  of  the  Army  on  duty  at 
the  Academy,  or  if,  while  on  actual  military  duty,  out  of  the 
course  of  his  academic  duty,  he  should  be  ordered  on  guard, 
then  he  would  be  liable  to  the  penalties  of  the  appropriate  Arti- 
cles of  War ;  but  with  the  reservations  already  suggested,  as  to 
the  nature  of  the  punishment  to  which  in  any  such  case  he  can 
be  lawfully  subjected. 

And  when  the  undergraduate  cadet  is  posted  on  guard  at  the 
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Academy  considered  as  a  garrison,  and  is  thus  performing  gar- 
rison or  military  duty  proper,  even  although  that  garrison  duty 
minister  to  his  education,  it  would  seem  that  he  jnust  be  held 
subject  in  that  case  to  the  penalties  of  the  46th  of  the  Articles 
of  War. 

In  these  various  questions  of  the  relation  of  the  Rules  and 
Articles  to  cadets,  it  is  necessary  to  distinguish,  as  clearly  as 
we  can,  between  what  attaches  to  the  cadet  as  military  duty, 
and  what  as  only  academic  instruction,  because  the  statute  has 
enacted  that  distinction,  in  saying  tliat  the  internal  military 
organization  of  the  Academy  shall  be  for  ^^  the  purpose  of  mili* 
tary  instruction."  It  requires  service,  and  supposes,  among  the 
cadets,  what  are  for  a  certain  purpose  only,  officers,  non-com- 
missioned officers,  and  privates.  That  purpose  is  instruction. 
Such  officers  arc  not  officers  to  rank  with  officers  of  the  same 
grade  in  the  Army.  Nor  are  such  privates,  privates  in  the 
Army.  They  are  all  officers,  quasi  commissioned  officers,  rela- 
latively  to  the  Rules  and  Articles  of  War.  But  none  of  them, 
in  the  sense  of  the  Articles  of  War,  are  officers  and  privates  in 
their  relation  to  one  another,  save  for  "  the  purpose  of  instruct 
tion,"  just  as,  for  the  same  purpose,  an  inferior  officer  may  be 
drilling  a  battalion  embracing  in  it  superior  officers,  or  a  supe- 
rior receive  instruction  from  an  inferior  in  any  speciality  of 
military  knowledge. 

In  application,  the  views  expressed  wjll  have  this  effect: 
Whatever  breach  of  duty  a  cadet  private  commit?,  whether  on 
parade  or  in  barracks,  he  is  punishable  for  as  a  .military 
offence ;  but  its  measure  of  intensity  is  not  derived  from  the 
academic  relation  between  such  cadet  private  and  his  cadet 
officer,  it  is  derived  from  his  relation  to  the  Academy,  and  to 
the  commissioned  officer  in  command  at  the  Academy. 

For  instance,  while  an  act  of  insubordination  of  a  cadet  pri- 
vate towards  his  cadet  officer,  on  parade  or  in  barracks,  may 
not  be  punishable  by  the  46th  article,  it  may  be  by  the  99th, 
which  covers  all  possible  cases  not  capital,  within  the  scope  of 
the  Articles  of  War. 

Finally,  there  is  the  question  of  the  condition  of  the  graduated 
cadet,  when  he  has  been  brevetted  as  second  lieutenant,  and 
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attached  as  a  supernumerary  officer  to  some  corps  of  the  Army. 
Mr.  Attorney  General  Berrien  had  occasion  to  consider  the 
point,  whether  a  graduated  cadet,  while  in  this  intermediary 
state,  is  a  '^commissioned  officer"  within  the  meaning  of  such 
of  the  Articles  of  War  as  prescribe  who  shall  be  members  of 
general  or  regimental  courts*  martial.  He  ruled  that  they  are 
not  such  '^  commissioned  officers.''  (Opinion  of  August  17th, 
1829.)  I  feel  constrained  to  dissent  from  his  opinion  as  to  this 
point. 

He  perceived,  and  expfessed  in  this  opinion,  the  difficulty  . 
arising  from  the  fact  that  a  brevet  is  in  truth  a  species  of  '^  com- 
mission," and  that,  in  the  64th  article  for  instance,  the  term 
^  commissioned  officer"  may  be  intended  in  contradistinction  to 
"non-commissioned,"  rather  than  to  "brevet." 

I  add  that  the  weight  of  this  consideration  is  augmented  by 
the  fact  that,  on  court  martial,  officers  sit  by  their  brevet  com- 
mission, not  by  their  line  commission. 

Mr.  Berrien  inclines  to  think,  in  favorem  vitse,  that,  so  as 
to  give  to  a  person,  accused  of  a  capital  crime,  the  advantage  of 
undouited  judges,  it  must  be  that  a  brevetted  cadet  cannot  sit 
on  a  court  martial.  He  adds  that  it  perhaps  was  not  the  policy 
of  Congress  to  introduce  into  the  administration  of  military 
justice  persons  so  "young  and  inexperienced"  as  brevetted 
cadets,  and  where  the  action  of  the  court  might  create  vacan- 
cies in  their  favor. 

As  to  the  last  argument,  that  applies  to  officers  however 
commissioned,  as  well  as  to  brevet  second  lieutenants ;  and,  as 
the  sense  of  justice  and  military  honor  affords  in  practice  a 
sufficient  answer  to  the  objections  in  the  general  case,  so  does  it* 
iu  the  special  case  under  consideration. 

As  to  experience,  it  is  obvious  that  a  graduated  cadet  has 
advantages  of  education,  that  is,  of  experience  in  military  mat- 
ters, far  greater  than  fall  to  the  lot  of  many  officers,  commis- 
sioned from  civil  life,  and  confessedly  entitled  to  sit  on  courts 
martial  at  once  in  virtue  of  their  commissions.  In  truth,  this 
argument  is  one  addressed  to  the  discretion  of  the  detailing 
officer,  rather  than  to  the  question  of  the  legal  capacity  of  the 
person  subject  to  detail. 
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As  to  the  policy  of  Congress,  as  implied  in  the  use  of  the 
term  "  commissioned  oflScer,"  in  the  64th  article,  certainly  it 
had  no  view  of  intentional  exclusion  of  graduated  cadets, 
because  no  such  class  of  persons  existed,  or  was  in  contempla- 
tion, at  the  time  when  the  Articles  of  War  were  enacted. 

We  must  look  thoughtfully  once  more  into  the  statutes,  which 
found  the  Military  Academy,  and  which  define  the  conditions 
of  the  new  "  officers"  thus  brought  into  existence,  and  recon- 
cile those  provisions  of  statutes  and  the  others  respecting  the 
Army,  including  the  Articles  of  War. 

The  statute  says,  that  the  graduated  cadet  "  shall  be  consi- 
dered as  a  candidate  for  a  commission  in  any  corps,  according 
to  the  duties  he  may  be  judged  competent  to  perform" ;  and  in 
case  there  shall  not  at  the  time  be  a  vacancy  in  such  corps,  he 
may  be  ^^  attached  to  it  at  the  discretion  of  the  President  of  the 
United  States,  by  brevet  of  the  lowest  grade,  as  a  supernume- 
rary officer,  with  the  usual  pay  and  emoluments  of  such  grade, 
until  a  vacancy  shall  happen/'  Here  we  have,  as  it  seems  to 
me,  statute  rights,  clearly  defined  and  established. 

The  cadet  becomes  a  '^  supernumerary  officer."  What  sort 
of  officer  ?  A  sergeant  or  corporal  ?  By  no  means.  An  officer 
of  the  "lowest  grade."  What  lowest  grade?  Lowest  as  be- 
tween sergeants  and  corporals  7  By  no  means.  He  is  desig- 
nated by  "brevet  of  the  lowest  grade  as  a  supernumerary 
officer."  What  in  fact  thus  happens  ?  It  is,  that  he  is  appoint- 
ed "brevet  second  lieutenant,"  with  the  pay  and  emoluments 
of  that  grade, — and  although  the  statute  does  not  here  say  it, 
yet  the  general  law  says,  with  the  military  power  of  a  second 
lieutenant,  for  service  in  garrison,  camp,  or  field,  and  also  with 
the  rights  and  privileges  of  a  second  lieutenant.  He  is  capa- 
ble by  law  to  command  his  company  in  battle,  and,  a  fortiori, 
it  seems  to  me  capable  of  any  duty  less  than  that,  which  can 
by  law  be  assigned  to  a  second  lieutenant. 

He  is  an  officer,  then,  a  second  lieutenant,  with  the  pay, 
emoluments,  powers,  and  rights  of  that  grade;  but  is  he  a 
"commissioned  officer?"  I  say  yes: — commissioned  with  a 
brevet  commission,  to  be  sure;  but  still  commissioned  as  an 
officer  upon  nomination  to  and  confirmation  by  the  Senate. 
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But,  it  may  be  urged  in  objection,  the  statute  says  that  such 
graduated  cadet  is  only  a  '<  candidate  for  commission,"  and  that 
ho  is  to  be  commissioned  when  ^^a  vacancy  shall  happen." 
That  is  true,  he  is  a  candidate  for  a  commission,  that  is,  for  a 
specific  commission  in  some  certain  corps,  on  receiving  which 
he  will  enter  ^^  such  corps'*  as  a  second  lieutenant,  instead  of 
remaining  attached  to  it  as  a  supernumerary,  and  as  only  bi'evet 
second  lieutenant.  He  is  now  in  commission,  as  a  candidate 
for  &  higher  or  other  commission ;  just  as  the  lieutenant  is  for 
the  commission  of  captain  when  "  a  vacancy  shall  happen," 
to  which  he  may  be  promoted  in  turn  of  seniority. 

It  has  been  argued,  also,  that  the  brevetted  cadet  is  not  a 
commissioned  officer,  by  reason  of  the  fact  of  legal  limitation 
of  the  number  of  commissions  in  the  Army.  Such  an  applica- 
tion of  that  fact  is  not  justified  by  the  law. 

The  number  of  commissioned  officers  in  each  corps,  regi- 
ment, or  company  is  limited ;  but  that  decides  nothing  here ; 
since  Congress  well  may,  if  it  please,  establish  a  class  of  super- 
numerary officers,  by  brevet,  or  otherwise ;  and  that  is  exactly 
what  it  has  done  in  the  case  of  graduated  cadets.       , 

On  these  considerations,  it  seems  to  me  indubitable,  that  a 
cadet  with  brevet  of  second  lieutenant  is  a  commissioned  officer ; 
that  he  can  be  tried  as  a  commissioned  officer;  and  that  he 
is  legally  capable  as  a  commissioned  officer  to  try ;  and  whether 
he  shall  be  detailed  for  a  court  martial  in  a  given  contingency 
is  just  such  a  question  of  discretion  as  whether,  an  emergency 
arising,  be  shall  be  detailed  for  any  other  competent  special 
duty  or  detached  service  at  the  will  of  his  commander. 

It  is  not  from  disposition  to  innovate  on  existing  construction 
of  Iftw,  that  these  conclusions  are  stated.  The  question  arises ; 
it  is  one  of  legal  right;  and  must  be  judged  officially,  accord- 
ing to  my  convictions.  Those  convictions  are  forced  on  me  as 
the  necessary  logical  result  of  a  scrutiny  of  the  statute. 

Permit  me  to  add  that  my  conclusion  seems  to  me  to  be 
strictly  conformable,  also,  to  the  policy  of  Congress,  and  all 
those  considerations  of  public  expediency,  which  actuated  the 
Government  in  establishing  at  West  Point  a  national  school  for 
the  education  of  a  class  of  men,  to  be  rendered  competent  by 
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condition,  character,  and  knowledge  to  maintain  the  military 
service  of  the  country  at  the  highest  possible  point  of  eleva- 
tion, to  keep  fresh  the  noble  traditions  of  the  discipline  and 
science  of  arms  in  time  of  peace,  and  to  constitute  the  perma- 
nent nucleus,  around  which,  when  war  shall  come,  the  volunteer 
forces  of  the  nation  may  rally  to  defend  the  integrity  and  secu- 
rity of  the  Union. 

I  have  the  honor  to  be,  very  respectfully, 

C.  GUSHING. 

Hon.  Jefferson  Davis, 

Secretary  of  War, 


COURTS  MARTIAL. 

Where  a  general  court  martial,  duly  organized  by  order  of  the  Secretary  of 
War,  was,  after  report,  required  by  him  to  reassemble  to  revise  its  sentence, 
and  on  reassembling  two  of  the  original  members  were  absent  for  whatever 
cause,  but  a  legal  quorum  of  the  court  still  remained : 

Held,  that  the  absence  of  the  two  members  at  the  reassembling  of  the  court 
did  not  impair  its  jurisdiction,  or  otherwise  affect  its  power  to  revise  the 
sentence^  and  that  it  still  was  the  same  continuous  and  competent  court  as 
when  it  first  assembled  under  the  order  of  the  Secretary. 

Attorney  General's  Office, 

July  12,  1855. 

Sir  :  You  referred  to  me,  on  the  19th  of  October  last,  the 
proceedings  of  a  general  court  martial,  held  at  West  Point,  in 
the  case  of  cadets  Lee  and  Craig,  suggesting  inquiry  as  to  a 
specific  point  of  law  in  the  proceedings,  and  anything  else 
material,  which  the  records  may  present  for  consideration. 

I  have  to  apologize  to  you  formally,  as  I  have  already  done 
informally  in  conversation,  for  having,  by  inadvertence,  allowed 
this  case  to  lose  its  proper  place  in  my  attention,  and  thus  to 
have  remained  without  disposition ;  and  I  now  proceed  to  submit, 
in  this  communication,  the  views  occurring  to  me  on  the  specific 
question  indicated,  which  is  this : 

The  court  having  passed  sentence,  and  adjourned  without  day, 
was  reconvened  by  the  Department  to  reconsider  their  decision. 
When  the  court  reassembled,  two,  of  the  members  originally 
present,  were  absent,  for  cause  not  known  to* the  court  or  the 
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Department.  In  such  case,  are  the  members  present  competent 
to  revise  and  change  the  former  decision  of  the  court  ? 

I  assume  that  the  cadets  of  the  Military  Academy,  as  ex- 
plained in  my  communication  to  you  of  the  11th  instant,  are 
subject  to  the  Rules  and  Articles  of  War,  and,  of  course,  to 
trial  by  court  martial. 

I  shall  assume,  also  that,  no  question  being  stated,  none  exbts 
here,  as  to  the  legality  of  the  order  of  the  Department  re- 
assembling the  court  and  requiring  it  to  revise  its  original 
sentence.  The  case  finds  that  the  court  had  been  adjourned 
without  day.  But  that,  it  is  presumed,  was,  in  this  case,  the 
act  of  the  court  only,  which  had  no  lawful  power  to  terminate 
its  own  existence,  and  which  adjourned  without  day  to  await 
the  action  of  the  Department  If  there  had  been  some  order 
of  the  Secretary  of  War,  in  whatever  form  of  words,  to  operate 
as  a  dissolution  of  the  court,  then  it  would  be  necessary  to  say 
that  it  could  not  be  convened  anew  as  the  same  courts  and  of 
course  could  not  take  up  the  proceedings  for  reconsideration. 
(See  ante,  vol.  vi,  p.  200.)  But  the  present  appears  to  have 
been  the  case  of  a  court  not  then  dissolved  by  the  appointing 
power,  and  of  course  subject  to  be  assembled  for  revising  its 
record,  as  it  was,  by  the  order  of  the  Department. 

The  case  presents,  therefore,  the  single  question,  whether, 
when  the  court  reassembled  lawfully,  two  of  its  members  being 
absent  for  whatever  cause,  but  a  legal  quorum  of  the  court 
appearing,  it  was  competent  to  go  on  as  the  same  court  which 
had  passed  the  original  sentence,  and  to  revise  or  modify  it  on 
a  reconsideration  of  the  record. 

I  had  occasion,  not  long  since,  to  examine  the  question, 
whether  a  court  martial,  which,  having  commenced  a  trial,  pro- 
ceeded in  the  absence  of  one  of  the  originally  present  members, 
and  even  perhaps  unlawfully  excluded  such  member  from 
resuming  his  seat,  could  pronounce  a  valid  sentence ;  and  my 
opinion  was,  that  the  absence  of  such  member;  however  caused, 
with  a  quorum  remaining,  could  not  affect  the  legality  of  the 
proceeding  of  the  court.     (Ante,  p.  98.) 

I  think  it  makes  no  difference  whether  the  absence  of  a 
member  or  members  happens  pending  the  original  proceedings. 
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or  on  the  meeting  for  revision.  In  either  contingency,  it  is  one 
and  the  same  court,  with  unbroken  continuity  of  existence,  and 
miimpaired  capacity  as  to  the  same  subject-matter. 

The  64th  of  the  Articles  of  War  provides  as  follows : 

"  General  courts  martial  may  consist  of  any  number  of  com- 
missioned officers,  from  five  to  thirteen  inclusively ;  but  they 
shall  not  consist  of  less  than  thirteen  where  that  number  can  be 
convened  without  manifest  injury  to  the  service." 

This  law  makes  provision  as  to  the  number  of  officers  to  be 
ordered  on  a  general  court  martial,  but  none  as  to  the  number  who 
must  actually  attend  and  participate  in  its  proceedings  beyond 
a  fixed  minimum.  No  law  or  regulation,  which  has  come  under 
my  notice,  requires  all  the  members  of  the  court,  who  participated 
in  the  original  proceedings,  to  continue  present  until  the  time 
of  their  conclusion.  Objections  to  competency  may  diminish 
the  original  number.  So  may  sickness,  death,  or  the  same 
exigencies  of  the  service,  which  authorize  the  original  appoint- 
ment of  a  number  less  than  thirteen.    Still  it  is  a  lawful  court. 

It  must  be  considered,  that,  of  the  thirteen  officers,  who,  it 
appears,  were  in  the  first  instance  ordered  on  the  court,  and  of 
the  twelve  who  heard  the  case  in  the  first  instance,  the  ten  who 
reassembled  would  have  been  competent  to  try  the  case  when 
originally  submitted.  If  so,  there  is  no  good  reason  why  they 
should  not  be  competent  to  reconsider  and  revise  the  original 
decision. 

This  rule  obtains,  in  all  civil  courts,  constituted  of  a  plurality 
of  members,  where  a  member  dies  or  absents  himself,  or  a  new 
one  is  introduced ;  which  fact  does  not  interrupt  the  continuity 
of  the  jurisdiction,  nor  detract  from  the  legality  of  its  final 
action.  There  is  nothing  in  the  nature  of  things  to  forbid  the 
application  of  the  rule  to  military  courts. 

I  am  aware  that  courts  martial  exhibit  many  points  of  analogy 
with  juries,  the  appointing  power  having  something  of  the  same 
relation  to  the  former,  that  the  judge  at  nm  priiu  has  to  the 
latter,  inas^iuch  as  the  court  martial,  like  the  jury,  finds  a  fact 
and  pronounces  a  sentence  thereon,  which  has  to  undergo  the 
legal  supervision  of  a  superior  authority.  I  have  seen  ques- 
tions, where  it  was  convenient  to  reason  from  this  analogy.    It 
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IS  analogy  only,  however,  and  leaves  unchanged  the  substantial 
nature  of  things. 

But  reasoning  from  this  analogy,  in  the  present  case,  would 
not  weaken  the  grounds  of  my  conclusion.  It  is  no  inherent 
necessity,  which  forbids  a  jury  to  undergo  personal  change  in 
the  course  of  a  trial,  or  which  requires  it  to  consist  of  twelve 
men,  or  which  makes  unanimity  essential  to  a  verdict.  All 
these  are  matters  of  positive  law  in  the  given  case  and  nothing 
more.  It  is  arbitrary  discretion  of  the  law-maker  which  makes 
all  these  things  essential  to  the  legal  action  of  a  jury.  Nay, 
the  progress  of  improvement  in  jurisprudence  has  already  given 
flexibility,  in  these  respects,  to  the  constitution  of  juries. 
Besides  which,  it  is  only  the  traverse  jury,  to  which  those  arbi- 
trary provisions  of  positive  law  ever  attached.  The  grand 
jury,  which  is  just  as  near  analogy  for  courts  martial  as  the 
traverse  jury,  has  always  consisted  of  members  changeable  in 
numbers  and  personality  within  certain  limits,  acting  only  by  a 
quorum  vote,  without  necessary  unanimity. 

Precedents  are  not  wanting  to  show  that  a  court  martial,  thus 
reassembled,  can  lawfully  proceed,  notwithstanding  the  absence 
of  members,  provided  that  the  number  continuing  present  be 
not  less  than  what  is  required  for  the  court  by  the  Articles  of 
War. 

There  is  one  case  reported,  which  illustrates  the  point  in  its 
different  aspects.     (James'  Collection,  p.  752.) 

I  am  of  opinion,  therefore,  that  the  absence  of  the  two 
members  at  the  reassembling'  of  the  court  did  not  impair  its 
jurisdiction,  or  otherwise  injuriously  affect  the  legality  of  its 
action ;  and  that  it  still  remained  the  same  continuous  and  com- 
petent court  as  when  it  first  assembled  under  the  orders  of  the 
Department. 

I  have  the  honor  to  be,  very  respectfully, 

C.  CUSHING. 

Hon.  Jeffbrson  Davis, 

Secretary  of  War. 
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A  consul  may  be  authorized  to  communicate  directly  with  the  government  near 
which  he  resides ;  but  he  does  not  thereby  acquire  the  diplomatic  privileges 
of  a  minister. 

Nor  does  he,  at  consul,  acquire  such  privileges  by  being  appointed,  as  he  may, 
at  the  same  time  charg<$  d'affaires. 

To  the  question  whether  a  consul  can  solemnize  marriage  or  not,  as  consul,  it 
is  wholly  immaterial  whether  he  be  or  not  a  subject  of  the  foreign  govern- 
ment. 

The  exterritoriality  of  foreign  consuls  in  Turkey  and  other  Mohammedan  coun- 
tries is  entirely  independent  of  the  fact  of  diplomatic  representation,  and  is 
maintained  by  the  difference  of  law  and  religion ;  being  but  incidental  to 
the  fact  of  the  established  exterritoriality  of  Christians  in  all  countries  not 
Christian. 

Consuls,  as  international  commercial  agents,  originated  in  the  colonial  munici- 
palities of  the  Latin  Christians  in  the  Levant,  which  municipalities  were 
self-governing  through  their  "  consuls,"  the  ancient  title  of  municipal  magis- 
trates in  Italy. 

Rights  of  private  exterritoriality  having  ceased  to  exist  in  Christendom,  foreign 
consuls  have  ceased,  mostly,  to  be  municipal  magistrates  of  their  countrymen 
there ;  but  they  still  continue  not  only  international  agents,  but  also  adminis- 
trative and  judicial  functionaries  of  their  countrymen,  in  countries  outside 
of  Christendom. 

Attorney  General's  Office, 

Jult^  14,  1855. 

Sir  :  Tour  communication  of  the  10th  instant  encloses  to  me 
a  despatch  from  Mr.  Ritter,  the  Consul  of  the  United  States  at 
Francfort  on  the  Majn,  regarding  the,  solemnization  of  the 
marriage  ceremony  by  foreign  consuls,  which  despatch  was 
induced  by  the  contents  of  my  Opinion  on  that  subject  of  the 
4th  of  November. 

Mr.  Ritter  discusses  at  length,  and  with  much  intelligence, 
the  considerations,  which,  in  his  judgment,  render  it  desirable 
that  consuls  in  Germany,  especially  at  the  points  of  collection 
or  embarcation  of  emigrants,  should  possess  the  power  to 
legalize  matrimony.  There  is  force  in  what  he  says.  Never- 
theless, it  remains  indisputable  that  consuls  do  not  in  fact  possess 
the  power,  and  it  cannot  be  imparted  to  them  by  any  act  of  the 
Department  of  State. 

They  might  possibly  acquire  it  in  three  ways,  namely :  first. 
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by  municipal  act  of  any  foreign  government  giving  legality  to 
a  marriage  within  it  so  celebrated,  in  which  case  there  would  be 
nothing  in  our  law,  or  in  our  public  policy,  to  forbid  a  consul 
officiating  in  that  relation;  secondly,  perhaps^  specially  by 
treaty,  or  generally  by  act  of  Congress.  But  these  are  ques- 
tions of  political  expediency,  not  of  positive  jurisprudence. 

Mr.  Bitter  suggests  that,  in  the  Opinion  referred  to,  notice 
was  not  t.aken  of  "  the  difference  between  consuls,  who  are  sub- 
jects of  the  state  where  they  reside,  and  those  who  are  not 
such  subjects." 

Undoubtedly  such  difference  exists ;  since  a  subject  cannot 
escape  his  local  obligations  by  means  of  an  appointment  as 
foreign  consul ;  but  that  is  immaterial  to  the  question  ;  because 
the  consul  does  not,  by  reason  of  his  being  a  foreigner,  become 
therefore  authorized  to  solemnize  marriage.  If,  indeed,  being 
a  subject  of  the  state,  he  have  power  as  a  local  magistrate  to 
solemnize  marriage,  or,  being  a  foreigner,  he  have  the  same 
power  as  clergyman,  he  may  do  it ;  but,  in  either  case,  not  in 
his  capacity  of  consul. 

Mr.  Ritter  suggests  another  point  of  consideration,  namely, 
"  the  difference  between  consuls  residing  in  a  state  where  th%re 
is  a  minister  representing  the  government  by  whom  they  were 
appointed,  and  consuls  residing  in  a  state  where  there  is  no 
minister,"  and  he  indicates  the  peculiar  importance  of  this 
point  in  Germany. 

It  is  true,  that,  in  a  country  where  his  government  has  no 
minister,  the  dutiei  of  the  consul  expand  of  necessity  into  a 
larger  field,  because  he  will  be  called  upon  to  communicate  with 
his  own  Government,  or  with  that  near  which  he  resides,  in 
matters  which  would  otherwise  devolve  on  a  minister ;  but  that 
•circumstance  does  not  cure  his  legal  incapacity  aa  consul  to 
solemnize  marriage  without  authority  of  the  local  government. 

The  United  States  may,  with  consent  of  the  other  party, 
superadd  to  the  regular  duties  of  consul  any  of  those  of 
minister. 

There  are  two  great  classes  of  cases  in  which  this  fact  exists, 
and  might  well  be  systematized,  or  at  least  more  explicitly  recog- 
nised in  our  consular  stipulations  with  foreign  governments. 
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One  is,  that  of  the  transmarine  possessions  of  sundry  of  the 
states  of  Europe.  Here,  as  incidentally  intimated  in  my 
Opinion  of  the  2d  ult.,  on  the  subject  of  the  consular  establish- 
ment of  the  United  States,  many  cogent  reasons  dictate  that 
we  should  insist  on  the  concession  to  our  consuls,  by  such 
states,  of  the  right  to  address  the  colonial  or  provincial 
governor.  There  is  nothing  in  the  law  of  nations  to  prevent 
this.  It  is  informally  admitted  in  many  colonial  governments. 
It  is  convenient  for  all  parties.  It  is  a  consular  right  exercised 
by  treaty  in  the  great  pashalics  of  the  Turkish  Empire. 

We  have  recently  made  provision  to  the  same  effect  in  treaty 
with  a  Christian  power,  namely,  the  Netherlands.  And,  this 
government  having  thus  wisely  relinquished  its  long-standing 
scruples  on  this  point,  we  may  reasonably  expect  similar  libe- 
rality in  future  commercial  negotiations  with  Great  Britain  and 
with  Spain.  In  fact,  the.  consul  general  of  Great  Britain  now 
possesses,  by  convention,  the  power  in  Cuba.  (Riquelona, 
Derecho  Internacional,  p.  523.) 

The  other  class  of  cases  of  this  nature  is  that  of  a  consul 
residing  near  a  metropolitan  government  where  there  is  no 
minister,  either  because  of  temporary  cessation,  or  because 
inducements  have  not  existed  for  the  interchange  of  diplomatic 
representatives  between  such  government  and  the  United  States. 
In  this  case  it  becomes  the  office,  perhaps  it  may  be  said  the 
right,  of  the  consul,  to  place  himself  in  direct  communication 
with  the  political  authority  of  such  government.  Here,  as  in 
the  other  case,  the  fact  occurs,  and  is  of  common  convenience ; 
it  is  not  inconsistent  with  the  public  law ;  and,  so  far  as  regards 
the  United  States,  it  has  example  in  treaties,  for  instance,  in 
our  last  consular  convention  with  France. 

It  is  a  thing  of  manifest  necessity,  as  between  us  and  those 
of  the  countries  of  Germany,  with  which  our  relations  are 
entirely  amicable,  without  calling  for  permanent  diplomatic 
representation.  The  German  Bund,  though  in  some  features 
resembling  our  own  Federal  Republic,  yet  differs  essentially  in 
this,  that,  in  the  former,  the  federal  authority,  in  matters  of 
peace  and  war,  acts  upon  states,  not  individuals,  and  of  course 
each  state  retains  the  power  of  foreign  representation  and 
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negotiation.  Hence,  if  we  do  not  see  canse  to  interchange 
ministers,  we  may  yet  well  reciprocally  enlarge  the  consular 
functions,  in  our  relations  with  such  states  as  Bavaria,  Saxony, 
Wurtemberg,  Hanover,  the  Hessen,  the  Mecklenbergs,  or  any 
other  of  the  members  of  the  Bund. 

Meanwhile,  it  would  not  in  either  of  these  classes  of  cases 
follow,  that  because  a  consul  of  the  United  States  in  Bavaria, 
or  one  of  Bavaria  in  the  United  States,  may  be  admitted  to 
address  the  government,  that  therefore  he  becomes  a  diplomatic 
personage,  with  international  rights  as  such,  and  among  them 
that  of  exterritoriality.  If  his  commission  be  that  of  consul  only, 
if  his  public  recognition  be  an  exequatuTj  the  foreign  consul  is 
subject  to  the  local  law  in  the  United  States ;  and  our  own 
consul  in  the  foreign  country,  if  invested  in  any  case  with  quasi 
exterritorial  rights,  does  not  derive,  these  from  the  law  of 
nations,  but  only  from  the  special  concession,  by  general  law  or 
otherwise,  of  the  particular  foreign  government. 

If,  indeed,  the  United  States  see  fit  in  any  case  to  confer  the 
function  of  chargd  d'affaires  on  their  consul  either  with  or  with- 
out limitation  of  time,  as  they  may  lawfully  do,  that  is,  to  super- 
impose the  oflSce  of  minister  on  that  of  consul,  then  he  has  a 
double  political  capacity,  and  though  invested  with  full  diplo- 
matic privileges,  yet  becomes  so  invested  as  chargd  d'affaires, 
not  as  consul ;  and  the  fact  of  such  casual  duplication  of  func- 
tions does  not  change  the  legal  status  of  consuls,  whether  they 
be  regarded  through  the  eye  of  the  law  of  nations,  or  that  of 
the  United  States. 

Mr.  Bitter  observes : 

"In  Egypt,  Tunis,  Tripoli,  China,  the  Islands  of  the  Pacific, 
consuls  enjoy  all  the  diplomatic  privileges.  The  motive  is  not 
only  in  the  difference  of  law  and  religion  with  ours,  but  also 
in  the  absence  of  other  diplomatic  representatives." 

This  observation  involves  a  double  error.  In  the  case  of 
China  and  Turkey,  for  instance,  our  consuls  have  not,  qud  con- 
suls, any  "  diplomatic  privileges,"  except  such  as  they  might 
have  in  France,  during  the  absence  of  a  minister ;  such  exter- 
ritorialj  not  diplomatic,  privileges,  as  they  really  enjoy, 'they 
enjoy,  not  because  they  are  consuls,  nor  because  of  the  absence 
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of  proper  diplomatic  representatives  in  those  countries,  for  we 
have  them, — but  because  they  are  citizens  of  the  United  States. 
And  the  true  explanation  of  the  diplomatic  rights  appertaining 
to  consuls  in  the  Mohammedan  states,  whether  independent 
ones,  like  Morocco  and  Muscat,  or  subject  to  the  suzerainty  of 
the  Porte,  like  Tripoli,  Tunis,  and  Egypt,  and  so  of  the  Pacific 
or  Indian  Islands,  is  that  these  states  are  not  Christian,  are  not 
admitted  to  a  full  community  of  international  law,  public  or 
private,  with  the  nations  of  Christendom. 

I  might  demonstrate  historically  what,  in  this  place,  it  will 
suffice  to  affirm,  that  the  institution  of  consuls,  in  their  present 
capacity  of  international  agents,  originated  in  the  mere  fact  of 
differences  in  law  and  religion,  at  that  period  of  modern  Eu- 
rope in  which  it  was  customary  for  distinct  nationalities,  co*ex- 
isting  under  the  same  general  political  head,  and  even  in  the 
same  city,  to  maintain  each  a  distinct  municipal  government. 

Such  municipal  colonies,  organized  by  the  Latin  ChristianSy 
and  specially  by  those  of  the  Italian  Republics,  in  the  Levant, 
were  administered,  each  by  its  consuls^  that  is,  its  proper  muni- 
cipal magistrates,  of  the  well-known  municipal  denomination. 
Their  commercial  relation  to  the  business  of  their  countrymen 
was  a  mere  incident  of  their  general  municipal  authority.  Such 
also,  at  the  outset,  was  the  nature  of  their  political  relation  to 
other  co-existing  nationalities  around  them  in  the  same  coun- 
try, and  to  that  country's  own  supreme  political  or  military 
powers. 

The  consuls  of  Christian  states,  in  the  countries  not  Christ- 
ian, still  retain  unimpaired  and  habitually  exercise  their  primi- 
tive function  of  municipal  magistrates  for  their  countrymen, 
their  commercial  or  international  capacity  in  those  countries 
being  but  a  part  of  their  general  capacity  as  the  delegated 
administrative  and  judicial  agents  of  their  nation. 

This  condition  of  things  came  to  be  permanent  in  the  Levant, 
that  is,  in  Greek  Europe  and  its  dependencies,  by  reason  of 
the  tide  of  Arabic  and  Tartar  conquest  having  overwhelmed  so 
large  a  part  of  the  Eastern  Empire,  and  established  the  Mo- 
hamm*edan  religion  there.  But  the  result  was  different  in  Latin 
Europe^  because  the  modern  nations,  formed  in  this  quarter 
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out  of  the  broken  fragments  of  the  Western  Empire,  being 
Christian,  a%d  thus  deriving  their  religion  and  their  civilization 
from  the*8ame  fountain-head  of  Rome,  settled  into  something 
of  approximation  to  one  great  political  community,  under  the 
influence,  potential  when  combined,  of  the  military  power  of 
the  Frankish  or  Germanic  Emperors,  and  the  moral  power  of 
the  Papal  See.  Thus  it  was  that  the  mass  of  legal  ideas,  which 
we  now  call  the  law  of  nations,  came  to  exist,  and  have  autho- 
rity. It  is,  in  its  origin  at  least,  the  system  of  public  law  of 
Latin  or  Western  Europe. 

The  approximative  political  unity  of  Western  Europe  was 
obstructed,  at  first,  by  the  antagonism  of  the  Cel to-Romanic 
and  the  Germanic  races,  and  was  threatened  with  complete  dis- 
solution when  that  original  antagonism  reappeared  in  the  sepa- 
ration of  some  of  the  Germanic  populations  from  the  Papal 
See,  under  the  popularly  assumed  religious  title  of  Protestants. 
But,  after  thirty  continuous  years  of  reciprocal  devastation  and 
slaughter,  the  states  of  the  old  and  the  new  faith  concluded  a 
truce  at  least,  if  not  a  peace,  and  agreed,  while  acquiescing  in 
the  fact  of  religious  difference,  to  maintain  approximate  unity 
of  public  law,  and  thus  by  subordinating  the  religious  idea  to 
the  legal  one,  to  live  together  in  some  sort,  as  they  have  con- 
tinued to  do,  with  only  occasional  spasms  of  fanatical  intole- 
rance breaking  out  into  civil  or  foreign  war.  At  a  late  period, 
Russia,  though  of  Greek  faith,  came  into  the  European  system 
of  public  law,  with  the  less  di£Bculty  indeed,  for  the  reason  that 
Latin  Europe  and  Greek  Europe  alike  nourished  the  legal  tra- 
ditions of  the  Roman  Empire,  though  these  be  derived  in  the 
former  case  from  Rome,  and  in  the  latter  from  Constantinople, 
it  being  doubtful  which  became  the  mdst  barbarized  in  the  dark 
ages.  Eastern  or  Western  Christendom, — in  which  the  modern 
civilization  first  became  consolidated, — and  which  the  most 
frankly  accepts  at  this  day  a  tolerant  legalism  as  the  balance 
of  intolerant  religionism. 

However  this  may  be,  certain  it  is  that  by  the  combination 
of  Romanic  law  and  Christian  faith  it  is  that  we  have  come  to 
have  a  common  public  law,  under  whose  gradual  operation 
claims  of  private  exterritoriality  soon  fell  into  desuetudeamong 
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the  governments  of  Christendom ;  Italians  in  England  and 
Englishmen  in  Italy,  at  length  submitted  to  thel^local  law; 
foreign  colonial  nationalities  finally  ceased  to  exist  of  right ; 
their  consuls  proceeded  to  sink  from  the  condition  of  municipal 
functionaries  into  that  of  mere  commercial  or  semi-diplomatic 
one ;  and  thus  in  process  of  time,  by  traditional  usage,  by  posi- 
tive provisions  of  local  law,  and  by  treaty  stipulations,  the 
existing  legal  character  with  its  limited  rights,  was  fixed  on  the 
foreign  consuls  mutually  accredited  in  the  countries  of  Christian 
Europe  and  America. 

In  our  relations  with  nations  out  of  the  pale  of  Christendom, 
we  must  and  shall  retain  for  our  own  citizens  and  consuls, 
though  we  cannot  concede  to  theirs,  the  right  of  exterritoriality. 

There  is  one  European  country,  and,  so  far  as  my  observation 
goes,  but  one,  where  the  exterritoriality,  claimed  by  Christiana 
in  all  Mohammedan  governments,  is  reciprocated  by  the  Christ- 
ians. Spain  has  conceded  to  the  subjects  of  Turkey,  Morocco, 
and  Tripoli,  the  same  immunity  which  these  last  have  conceded 
to  Spaniards,  that  is,  the  privilege  of  being  subject,  each  in  the 
country  of  the  other,  only  to  the  authority  of  their  own  consuls. 
(Riquelona,  Derecho  Internacional,  torn,  i,  p.  303.) 

Religion  is  the  chief  representative  sign  here ;  and  it  is  an 
element  of  the  question  of  public  law ;  because,  while  the  differ- 
ent denominations  of  Christianity  may  continue  to  sustain,  as 
among  themselves,  a  certain  degree  of  imperfect  mutual  endur- 
ance, yet,  so  fierce  is  religious  prejudice  on  every  side,  that 
there  is  no  apparent  possibility  of  a  half-peace  even,  as  between 
them  and  other  religions,  more  especially  the  Mohammedan. 
If  the  former  could  tolerate  the  latter,  the  latter  could  not  the 
former,  except  in  conditions  of  military  subjugation,  as  in  Eng- 
lish India. 

But  the  critical  fact  is  the  difference  of  law.  The  legislation 
of  Mohammed,  for  instance,  like  that  of  Moses,  is  inseparable 
from  his  religion.  We  cannot  submit  to  one  without  also  under- 
going the  other.  The  same  legal  incompatibility  exists,  for  one 
reason  or  another,  between  us  and  the  unchristian  states  not 
Mohammedan. 

Whereas,  Christendom,  on  the  other  hand,  in  all  its  subdi- 
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visions  of  race,  nationality,  and  religion,  is  the  common  heir  of 
the  political  ideas,  and  especially  the  legislation,  of  the  Roman- 
Empire;  for  the  Institutes  and  Pandects  themselves,  though 
comprising  the  sum  of  the  legal  science  of  Rome,  were  compiled 
and  promulgated  at  Constantinople,  and  constitute  the  broad 
foundation  of  the  jurisprudence,  public  and  private,  of  the  whole 
of  Christendom. 

When  the  countries  now  Modammedan  shall  be  subjugated 
to  the  doctrines  of  the  Roman  law, — ^whether  by  the  arms  of 
Eastern  or  the  arts  of  Western  Europe,  is  of  secondary  moment  to 
ua,  provided  it  be  done, — and  not  until  then,  they  can  be  admit- 
ted to  the  same  reciprocal  community  of  private  rights  with  us, 
which  prevails  in  Christian  Europe,  and  in  America.  Until 
that  event  happens,  Turkey,  and  other  Moslem  states  in  Africa 
or  Asia,  may,  like  China  and  Japan,  ^iter  into  the  sphere  of 
our  public  law  in  the  relation  of  government  to  government, 
but  not  in  the  relation  of  government  to  men.  That  full  inter- 
change of  international  right  is  admissible  only  among  the  na- 
tions which  have  unity  of  legal  thought,  in  being  governed  by, 
or  constituted  out  of,  the  once  dissevered,  but  since  then,  par^ 
tially  reunited,  constituents  of  the  6r»oo-Roman  Empire* 
I  have  the  honor  to  be,  very  respectfully, 

C.  CUSHING. 

Hon.  Wm.  L.  Marcy, 

Secretary  of  State. 


DISCHARGE  OF  SEAMEN. 

Masters  of  American  vessels  cannot  lawfully  discharge  seamen  in  foreign  ports 

without  interTontion  of  the  consul. 
It  does  not  help  the  matter  to  allege  that  the  seamen  consent,  or  have  mis- 

condncted  themselves,  or  are  not  Americans :  of  all  that  it  is  for  the  consul 

to  judge. 

Attorney  General's  Office, 

Julff  17, 1866. 
Sir  :  Your  communication  of  the  10th  instant  transmits  to 
me  correspondence  between  Edward  Gordon,  commander  of  the 
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schooner  Humboldt,  employed  on  the  survey  of  the  coast  of  the 
United  States,  and  the  consul  of  the  United  States  at  Bio, 
respecting  the  discharge,  by  Mr.  Gordon,  of  certain  seamen  at 
that  place,  for  the  purpose  of  having  proper  instruction  on  the 
subject  addressed  by  me  to  the  District  Attorney  of  the  United 
States  of  the  Northern  District  of  California. 

It  appears  that  Mr.  Gordon  discharged  the  mate  and  two 
seamen  of  the  Humboldt,  at  Bio,  by  his  own  mere  authority, 
and  without  the  intervention  of  the  consul  of  the  United  States. 
Having  done  it,  he  gave  the  consul  notice  of  the  fact,  saying 
that  the  mate  was  discharged  for  drunkenness,  and  the  two 
seamen  with  their  own  consent,  they  not  being  Americans.  In 
all  this  Mr.  Gordon  acted  inconsiderately  and  unlawfully.  He 
had  no  right  to  determine  of  himself  the  facts  f on  which  he 
assumed  to  act,  nor  to  consummate  the  discharge  without  inter- 
vention of  the  consul. 

As  Mr.  Gordon  is  employed  by  authority  of  the  Treasury 
Department,  and  as  much  of  the  evidence  in  the  case  will  be 
found  there,  it  seems  to  me  most  convenient  to  commit  the  whole 
case  to  the  Secretary  of  the  Treasury.  I  have  accordingly 
transmitted  the  papers  to  that  Department. 
I  am,  very  respectfully, 

C.  GUSHING. 

Hon.  Wm.  L.  Marcy, 

Secretary  of  State. 


RESPONSIBILITY  OP  THE  GOVERNMENT. 

The  United  States  as  a  government  have  no  responsibility  or  interest  in  the 
question  whether  a  Marshal  succeeds  or  not  in  levjing  upon  or  holding  pro* 
perty  taken  to  satisfy  au  execution  in  a  private  suit,  issued  by  some  District 
Court. 

Attorney  General's  Office, 

July  17,  1856. 
Sir  :  The  Secretary  of  State  has  referred  to  me  yowj  letter 
of  the  10th  inst.,  addressed  to  him. 

I  learn  from  it  that  B.  S.  Garland  has  recovered  a  judgment 
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in  the  United  States  District  Court  for  Wisconsin,  against  S. 
M.  Booth,  for  the  value  of  a  slave  rescued  by  the  latter  from 
the  former,  and  that  certain  apprehensions  are  indulged  in  con- 
cerning its  collection. 

Mr.  Garland  is  pursuing  a  remedy  against  one,  who,  as  he 
claims,  has  done  him  a  private  injury..  This,  you  will  see,  is 
strictly  a  private  matter,  relating  wholly  to  the  enforcement  of 
a  personal  remedy  in  a  court  of  justice,  with  which  the  United 
States  have  no  right  to  interfere. 

The  course  to  be  pursued,  in  the  contingency  apprehended, 
is  a  matter  for  the  consideration  of  the  counsel  of  Mr.  Gar- 
land. If  a  future  wrong  shall  be  done  him,  they  are  not  likely 
to  overlook  it,  or  the  courts  to  disregard  the  remedies  which 
will  be  appropriate  for  the  occasion. 

I  am,  very  respectfully, 

C.  GUSHING. 
S.  y.  R.  Ableman,  Esq., 

Manhal  of  U.  States  for  Wiiconsin. 


PURCHASE  OP  PUBLIC  LANDS  BY  ALIENS. 

Under  the  land  laws  of  the  United  States,  aliens  are  entitled  to  purchase  the 
public  lands,  subject  only,  as  to  their  tenure,  to  such  limitations  as  particular 
States  may  enact :  with  this  exception,  howeyer,  that  pre-emptions  are  secured 
to  aliens  who  have  declared  their  intention  to  become  naturalized  according  to 
law,  and  to  citizens  whether  native-born  or  naturalized,  and  none  others. 

The  same  distinction  is  maintained  in  the  graduation  acts,  with  the  further  con- 
dition, that  the  limited  quantity  of  land,  purchasable  by  any  person  at  the 
reduced  prices,  can  be  purchased  only  for  personal  use  and  for  actual  settle- 
ment and  cultivation. 

Attorney  General's  Office, 

tTwZy  28,  1855. 
Sir:  Tour  communication  of  the  26th  instant  presents  a 
single  question  of  construction  arising  on  the  act  of  August  4th, 
1854,  entitled  "  An  act  to  graduate  and  reduce  the  price  of  the 
public  lands  to  actual  settlers  and  cultivators."  (x  Stat,  at 
Large,  p.  574.) 

This  act  provides,  in  its  first  section,  that  ''  all  the  public 
lands  of  the  United  States,  which  have  been  in  market  for  ten 
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years  or  upwards  prior  to  the  time  of  application  to  enter  the 
same  under  the  provisions  of  the  act,  and  still  remaining  unsold, 
shall  be  subject  to  sale  at  the  price  of  one  dollar  per  acre,'*  and 
it  proceeds  to  enact,  in  the  same  legislative  language,  that,  after 
fifteen  years,  the  lands  shall  be  subject  to  sale  at  seventy-five 
cents  per  acre, — after  twenty  years  at  fifty  cents,— after  twenty- 
five  years  at  twenty-five  cents, — and  after  thirty  years  at  twelve 
and  a  half  cents. 

The  act  provides,  in  the  second  section,  that  all  claims  of 
pre-emption  accruing  in  virtue  of  any  act  granting  pre-emption 
to  actual  settlers  upon  public  lands  remain  untouched  by  this 
law,  and  furthermore  gives  to  the  pre-emptor  power,  within 
certain  periods,  of  pre-empting  the  lands  described  in  the  act 
at  the  reduced  prices  which  it  prescribes,  but  subject  in  all 
other  respects  to  ^'  the  same  terms,  conditions,  restrictions,  and 
limitations  upon  which  the  public  lands  of  the  United  States 
are  now  subject  to  the  right  of  pre-emption.'* 

Finally,  the  act,  in  its  third  and  last  section,  provides  that 
^^  any  person  applying  to  enter  any  of  the  aforesaid  lands  shall 
be  required  to  make  affidavit,  before  the  register  or  receiver  of 
the  proper  land  office,  that  he  or  she  enters  the  same  for  his  or 
her  own  use,  and  for  the  purpose  of  actual  settlement  and  culti- 
vation, or  for  the  use  of  an  adjoining  farm  or  plantation  owned 
or  oecupied  by  him  or  herself,  and,  together  with  said  entry,  he 
or  she  has  no^  acquired  from  the  United  States,  under  the  pro- 
visions of  this  act,  more  than  three  hundred  and  twenty  acres, 
according  to  the  established  surveys," 

And  the  question  submitted  is,  Whether  aliens  can  enter  lands 
under  this  act? 

I  think  we  shall  discover  the  true  answer  to  this  question  by 
closely  adhering  to  the  axiom  of  statutory  construction,  ihvkt\ 
all  acts  in  pari  materia  are  to  be  construed  together  as  one  ) 
law.  \ 

If  doubt  on  this  point  could  exist  in  any  case,  it  cannot  in 
this ;  for  the  brevity  of  the  act,  and  the  generality  of  its  provi- 
sions, compel  us  to  have  recourse,  in  the  execution  of  it,  to 
other  acts,  for  a  multitude  of  administrative  details,  without 
which  it  would  be  a  dead  letter. 
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In  truth,  the  act  presupposes  the  entire  existing  land  system 
of  the  United  States  in  all  its  completeness  of  legislation  and 
of  judicial  or  administrative  construction  and  regulation,  and 
then  superadds  to  the  system  a  specific  new  fact,  namely,  sale 
of  certain  lands^  and  in  certain  quantities,  at  a  reduced  price 
for  personal  use  and  for  actual  settlement  and  cultivation, 
either  in  the  first  instance,  or  by  annexion  to  an  existing 
farm  or  plantation,  including,  of  course,  as  well  pre-emptors  as 
purchasers  who  are  not  pre-emptors. 

Hence,  in  administering  this  act,  it  became  necessary  for  the 
Commissioner  of  Public  Lands  to  draw  from  the  body  of 
statutes,  and  from  other  legal  authorities,  such  rules  as 
appeared  to  be  requisite,  in  order  to  give,  in  this  case,  due 
effect,  and  no  more,  to  the  legislative  will  of  Congress. 

As  the  benefits  of  the  act  were  designed  to  be  for  actual 
settlers  only,  and  to  a  limited  amount,  it  became  necessary  to 
exclude  all  persons  not  8ui  juriSy  such  as  married  women  or 
minors,  meaning  of  course  married  women  and  minors  uneman- 
cipated,  and  constituting  subject  members  of  the  family  of  a 
husband  or  father ;  because,  otherwise,  it  would  not  be  personal 
use,  and  an  actual  settler  might  double  or  treble  his  allotment 
by  causing  entries  to  be  made  by  his  wife  and  minor  children. 

The  regulations,  which  the  Department  adopted  in  these  and 
other  respects,  have  been  sanctioned  by  Congres 

at  Large,  p.  649.)  *  ^-^t^^^^^A  )> '^ 

But  those  regulations  do  not  profess  to  determme'the  presenf  ^y^ 
question:  which,  of  course,  must  be  decided  ^l£9Pt{4^^9A,. 
of  the  general  tenor  and  of  the  particular  pJpvisions  AfthW^^ij 
several  statutes  for  the  disposal  of  the  public 
this  one. 

Noif,  the  general  law,  in  so  far  as  regards  the  \jixi^.^ur^^awo) 
undoubtedly  enables  alieiu  to  purchase  the  public  lands,  sub- 
ject only,  as  to  their  tenure,  to  such  limitation  as  the  particular 
States  may  enact. 

Originally,  an  alien,  there  is  no  doubt,  was  also  entitled  to 
enter  lands  by  pre-emption.  (See  Mr.  Butler's  opinion,  of 
April  18th,  1836.)  But  the  law  now  in  force  gives  the  right 
of  pre-emption  only  to  a  person  being  a  citizen  of  the  United 
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States,  or  having  filed  his  declaration  of  intention  to  become  a 
citizen  as  required  by  the  naturalization  laws.  (Act  of  Sep- 
tember 4th,  1841,  8.  10,  V  Stat,  at  Large,  p.  468;  see  Mr. 
Legar^'s  opinion,  of  March  15th,  1843.) 

Aliens,  who  have  not  filed  the  declaration  of  intention  to 
become  citizens,  are  now  excluded  generally  from  pre-emption, 
and,  of  course,  from  pre-emption  under  the  graduation  act. 

But  what  is  there  in  the  act  to  forbid  the  alien  to  purchase 
the  graduated  lands  for  cash,  without  pre-emption,  and  in  open 
competition  with  all  the  world,  as  he  may  other  public  lands  ? 
I  do  not  perceive  anything. 

He  is  not  of  the  class  of  persons,  who,  not*being  sui  juris  in 
law,  are  constructively  excluded  from  the  benefits  of  the  act, 
because  incapable  to  buy  for  their  own  use,  and  to  engage  to 
make,  or  to  make,  actual  settlement  and  cultivation  in  their  own 
persons.  Notwithstanding  his  alienage,  he  has,  or  may  have, 
the  personal  use  and  the  full  competency  of  a  head  of  family, 
or  a  cultivation  in  his  own  right. 

He  has  the  power,  beyond  all  question,  to  enter  one  of  the 
graduated  parcels  at  the  ordinary  price,  even  for  the  purpose 
of  investment,  or  speculation  as  it  is  called,  and  without  limita- 
tion of  quantity.  But,  in  order  to  obtain  a  certain  quantity  at 
a  reduced  price,  there  is  a  condition,  that  the  party  should 
swear  to  and  make  actual  settlement  and  cultivation.  No  other 
condition  is  mentioned.  It  is  purchase  at  the  ordinary  price 
without  condition,  and  at  the  reduced  price  with  condition.  No 
other  apparent  distinction  is  made  by  the  statute,  none  other 
seems  to  be  implied.  Li  terms,  and  in  legal  intendment,  it 
applies  to  all  persons  competent  to  buy  public  lands,  provided 
•they  are  also  competent  to  take  for  their  own  use,  and  to  make 
and  execute  the  engagement  of  settlement  and  cultivation. 

In  my  opinion,  therefore,  save  in  the  matter  of  pre-emptions, 
the  graduation  act  extends  to  aliens  equally  with  citizens  of 
the  United  States. 

I  have  the  honor  to  be,  very  respectfully, 

C.  GUSHING. 

Hon.  Robert  McClelland, 

Secretary  of  the  Interior, 
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GOVERNMENT  LOTS  IN  WASHINGTON. 

At  the  fouDdation  of  the  Government's  title  to  city  lots  in  the  City  of  Washing- 
ton are  trust  deeds  from  the  original  proprietors  of  the  land  to  Thomas  Beall 
and  John  M.  Gantt,  who  thus  held  the  fee  in  trust  for  the  original  proprietors 
and  for  the  United  States. 

By  force  of  a  legislative  act  of  the  State  of  Maryland  of  1791,  the  fee  of  these 
lots  became  vested  in  the  several  cestuis  que  trust,  whether  the  original 
grantors,  the  United  States,  or  purchasers  under  either. 

By  foree  of  the  same  act  of  the  State  of  Maryland,  as  eonstmed  by  subsequent 
acts  of  Congress,  the  power  to  convey  the  government  lots  became  vested 
in  different  statute  officers  of  the  United  States,  namely,  first,  a  Board  of 
Commissioners,  then  a  Superintendent,  and,  finally,  the  Commissioner  of 
Public  Buildings. 

All  conveyances  heretofore  made  by  the  Board  of  Commissionera,  the  Superin- 
tendent, or  the  Commissioner,  suffice  to  pass  the  title,  provided  the  convey- 
ances were  otherwise  valid,  and  the  sales  were  made  by  the  direction  of,  and 
in  the  time  and  manner  prescribed  by,  the  President  of  the  United  States. 

The  same  power  is  held  by  the  present  Commissioner. 

Attorney  General's  Office, 

Augtitt  Ij  1855. 

Sir  :  Yoar  communication  of  the  25th  ult,  which  referred  to 
my  consideration  the  question  whether  the  Commissioner  of 
Public  Buildings  is  authorized  by  law  to  sell  and  convey  lots  in 
the  City  of  Washington  belonging  to  the  United  States,  has 
been  duly  considered. 

I  presume  you  intended  your  question  to  apply  to  lands  not 
purchased  or  set  apart  for  any  specific  purpose  by  the  Govern- 
ment, and  those  not  acquired  in  the  collection  of  debts,  the 
former  of  which,  according  to  express  statute,  can  only  be  con- 
veyed by  the  President,  and  the  latter  by  the  Solicitor  of  the 
Treasury. 

Whatever  power,  if  any,  the  Commissioner  has  to  make  sale 
and  execute  conveyance  of  other  public  land  in  the  City  of 
Washington,  that  is,  of  the  land  derived  to  the  United  States 
directly  from  the  original  proprietors  of  the  land  on  which  the 
City  of  Washington  is  situated,  is  to  be  gathered  either  from 
the  muniments  of  the  title  of  the  Government,  from  legislative 
acts  of  the  State  of  Maryland,  or  from  acts  of  Congress. 

We  start  with  the  act  of  July  16th,  1790,  entitled  ''An  act 


Digitized  by 


Google 


356  HON.  CALEB  GUSHING 


GoTernment  Lots  in  Washington. 


for  establishing  the  temporary  and  permanent  seat  of  the 
Government  of  the  United  States."     {i  Stat,  at  Large,  p.  130.) 

By  this  act,  Congress  in  the  first  place  accepts,  for  the  seat 
of  Government,  "  a  district  of  territory  not  exceeding  ten  miles 
square,  to  be  located  *  *  on  the  river  Potomac,  at  some  place 
between  the  mouths  of  the  Eastern  Branch  and  Gonno- 
gocheque." 

It  then  authorizes  the  President  of  the  United  States  to 
appoint  three  commissioners,  ^'  who,  or  any  two  of  them,  shall 
have  power  to  purchase  and  accept  such  quantity  of  land  *  * 
within  the  said  district,  as  the  President  shall  deem  proper  for 
the  use  of  the  United  States,  and  according  to  such  plans  as  the 
President  shall  approve."  They  were  also  to  "  provide  suitable 
buildings  for  the  accommodation  of  Congress  and  of  the  Presi- 
dent, and  for  the  public  ofiBces  of  the  Government." 

The  act  further  provides  "  that  for  defraying  the  expense  of 
such  purchases  and  buildings,  the  President  of  the  United 
States  be  authorized  and  requested  to  accept  grants  of  money." 
We  shall  see  hereafter  how  this  enactment  has  relation  to  the 
subject-matter. 

But  there  is  nothing  else  in  the  act  which,  seems  to  bear  on 
the  question  of  the  power  of  these  commissioners. 

In  the  month  of  June,  1791,  the  original  proprietors  of  the 
greater  part  of  the  lands  which  now  constitute  the  city,  con- 
veyed them  in  trust,  by  deeds,  to  Thomas  Beall  and  John  M. 
Gantt,  and  to  the  heirs  of  the  survivor  of  them.  These  deeds 
provided,  among  other  things,  that  the  grantees  should  convey 
to  the  commissioners  appointed  under  the  act  of  1790,  ^^  all  the 
streets  and  such  of  the  said  squares,  parcels,  and  lots,  as  the 
President  shall  deem  proper  for  the  use  of  the  United  States; 
and  that,  as  to  the  residue  of  the  said  lots,  into  which  the  said 
lands  hereby  bargained  and  sold  shall  have  been  laid  off  and 
divided,  a  fair  and  equal  dimion  of  them  shall  be  made." 

After  defining  a  mode  of  division,  and  that  those  allotted  to 
the  grantors  should  be  reconveyed  and  vested  in  them  and  their 
heirs,  the  deeds  further  provide  as  follows: 

''  And  the  said  other  lots  shall  and  may  be  sold  at  such  time 
or  times,  in  such  manner,  and  on  such  terms  and  conditions,  as 
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the  President  of  the  United  States,  for  the  time  being,  shall 
direct;  and  that  the  said  Thomas  Beall,  of  George,  and  John 
M.  Gantt,  or  the  survivor  of  them,  <Jr  the  heirs  of  such  sur- 
vivor, will,  on  the  order  and  direction  of  the  President,  convey 
all  the  said  lots,  so  sold  and  ordered  to  be  conveyed  to  the 
respective  purchasers,  in  fee  simple,  according  to  the  terms  and 
conditions  of  such  purchases ;  and  the  produce  of  the  sales  of 
said  lots,  when  sold,  as  aforesaid,  shall,  in  the  first  place,  be 
applied  to  the  payment  in  money,  to  the  said  grantor,  his 
executors,  administrators,  or  assigns,  for  all  that  part  of  the 
land  hereby  bargained  and  sold,  which  shall  be  laid  off  into 
lots,  squares,  or  parcels,  and  appropriated,  as  aforesaid,  to  the 
use  of  the  United  States,  at  the  rate  of  twenty-five  pounds  per 
acre,  not  accounting  the  said  streets  as  part  thereof.  And  the 
said  twenty-five  pounds  per  acre,  being  so  paid,  or  in  any  other 
manner  satisfied,  that  then  the  produce  of  the  same  sales,  or 
what  thereof  may  remain  as  aforesaid,  in  money,  or  securities 
of  any  kind,  shall  be  paid,  assigned,  transferred,  and  delivered 
over  to  the  President  of  the  United  States,  for  the  time  being, 
as  a  grant  of  money,  and  to  be  applied  for  the  purposes  and 
according  to  the  act  of  Congress  aforesaid." 

Provision  was  further  made,  that,  if  it  should  be  desired  by 
the  President,  the  said  grantees  would  convey  to  such  person  or 
persons,  as  he  might  select,  to  be  held  subject  to  the  trusts 
remaining  unexecuted. 

It  would  seem  that  the  plan  at  this  time  was  that  the  trustees 
should  be  the  persons  through  whom  to  make  title,  in  case  of 
any  sale  of  city  lots  to  individuals,  for  they  were  to  convey  in 
fee  simple  to  any  nominee  of  the  President.  The  trustees  were 
also  to  receive  the  proceeds  of  sale,  and,  after  deducting  the 
first  cost  of  the  lands  therefrom,  to  pay  the  balance  to  the  Pre- 
sident, to  be  applied  by  him  according  to  the  uses  of  the  act 
of  1790,  that  is,  the  provision  of  buildings  for  the  accommo- 
dation of  Congress,  the  President,  and  the  public  offices  of  the 
Government. 

But  all  this  underwent  essential  change  by  virtue  of  an  act 
of  the  Legislature  of  Maryland,  passed  the  19th  of  December, 
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1791.  (Davis,  Dis.  Col.  Acts,  p.  64 ;  Kelty's  Md.  Stat.,  vol.  ii, 
ch.  45.) 

The  preamble  of  thid  important  act  recites  the  previous 
establishment  of  the  seat  of  Government  in  the  District  of 
Columbia ; — the  conveyance,  by  the  original  proprietors,  of  the 
site  thereof  to  trustees  in  part  for  the  direct  use  of  the  United 
States,  and  in  part  ^^  to  be  sold  to  raise  money  as  a  donation" 
to  be  employed  according  to  the  provisions  of  the  act  of  Con- 
gress of  1790,  the  proprietors  giving  up  one  half  of  certain 
land  to  be  thus  sold,  ^'and  the  money  thence  arising  to  be 
applied  as  a  donation  as  aforesaid;" — and  it  states,  among  other 
inducements  of  the  act,  that  an  incontrovertible  title  ought  to 
be  made  to  the  purchasers  under  public  sanction ; — after  which 
it  proceeds  to  enact  as  follows :  * 

'^  Sec.  5.  That  all  the  squares,  lots,  pieces,  and  parcels  of 
land  within  the  said  city,  which  have  been,  or  shall  be,  appro- 
priated for  the  use  of  the  United  States,  and  also  the  streets, 
shall  remain  and  be  for  the  use  of  the  United  States ;  and  all 
the  lots  and  parcels,  which  have  been,  or  shall  be  sold,  to 
raise  money  as  a  donation  as  aforesaid,  shall  remain,  and  be, 
to  the  purchasers,  according  to  the  terms  and  condition  of  their 
respective  purchase." 

This  provision  seems  to  have  been  designed  to  have  the  legal 
eflFect  to  vest  in  the  United  States  the  fee  of  all  the  lots  con- 
veyed for  their  nse,  and  also  to  perfect  the  title  of  purchasers 
to  whom  sales  had  been  or  should  be  made  according  to  the 
terms  of  the  act  of  Congress. 

The  7th  section  authorizes  the  con^missioners,  appointed 
under  the  act  of  1790,  to  appoint  a  clerk  for  recording  deeds 
of  land  within  said  district  in  a  book  to  be  provided  by  him  for 
that  purpose,  and  enacts  that  he  shall  "  in  the  same  book  make 
due  entries  of  all  divisions  and  allotments  of  lands  and  lots 
made  by  the  commissioners  in  pursuance  of  this  act,  and  cer- 
tificates granted  by  them  of  sales,  and  the  purchase-money 
having  been  paid,  with  a  proper  alphabet  in  the  same  book  of 
deeds  and  entries  aforesaid,  and  the  same  book  carefully  pre- 
serve and  deliver  over  to  the  commissioners  aforesaid,  or  to 


Digitized  by 


Google 


TO  THE  SECRETARY  OF  THE  INTERIOR.        359 

OoYernment  Lois  in  Waihiiigton. 

their  successors,  or  sach  person  or  persons  as  Congress  shall 
hereafter  appoint." 

John  M.  Gantt,  one  of  the  trustees,  was  appointed  such  clerk 
by  said  commissioners,  and  the  books,  thus  authorized  and  kept 
by  him,  now  constitute  the  first  volumes  of  the  land  records  of 
the  county  of  Washington. 

No  reconveyance  appears  to  have  been  made,  by  the  trustee, 
to  the  original  grantors  of  the  lands,  which  they  were  entitled 
to  under  the  trust  deeds ;  but  the  9th  section  of  this  act  pro- 
vided '^That  the  commissioners  (under  the  act  of  Congress 
of  1790)  aforesaid,  or  some  two  of  them,  shall  direct  any  entry 
to  be  made  in  the  said  record  book  of  every  allotment  and 
assignment  to  the  respective  proprietors,  in  pursuance  of  this 
act."  These  entries  of  allotment,  and  certificates  thereof, 
appear  to  constitute  the  evidence  of  title  of  the  original 
grantors,  of  the  portions  to  which  they  were  entitled  under  the 
provisions  of  their  deeds  to  the  trustees,  Beall  and  Gantt. 

There  is  an  opinion  of  Mr.  Attorney  General  Lee  to  the 
effect  that,  in  view  of  these  acts  of  legislation,  no  conveyance 
from  the  trustees  to  the  commissioners  was  necessary  in  order  to 
vest  the  title  in  the  United  States.  (Opinion,  January  7th, 
1799,  in  Burch's  Digest  of  Laws  of  the  Corporation  of  Wash- 
ington, p.  336.)  But  a  conveyance  was  in  fact  made,  ex  majori 
eautela^  and  is  of  record. 

After  this,  it  would  seem,  the  trustees  ceased  to  act ;  and 
everything  was  done  in  the  name,  or  by  the  instrumentality,  of 
the  .commissioners. 

Did  the  land  vest  in  the  United  States,  however,  discharged 
of  the  trust?  Or,  the  fee  being  now  vested  in  the  United 
States,  did  the  trustees  continue  trustees  for  certain  purposes, 
for  instance  to  convey,  or  did  that  agency  to  convey  pass  to 
the  commissioners,  or  did  it  altogether  cease  to  exist  ?  This, 
we  shall  presently  see,  is  the  knot  of  the  whole  question. 

So  much  of  the  land  as  fall  within  the  lines  of  the  city 
was  laid  out  into  streets,  squares  and  lots,  under  the  direction 
of  President  Washington,  who  also  caused  such  reservations  to 
be  made  for  public  uses  or  for  health  and  ornament,  as  he 
deemed  proper;   and  by  order  of  the  same  President,  dated 
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September  29th,  1792,  it  was  directed  that  after  a  previous 
tender  of  lots  at  public  sale  in  October  following,  any  lots 
remaining  should  be  "  sold  and  conveyed  by  the  commissioners 
or  any  of  them,  at  private  sale,  for  such  price  and  on  such 
terms,  as  they  may  think  proper." 

Thus  it  was,  at  the  outset,  assumed  in  action,  that  the  power 
to  convey  had  passed  to  the  commissioners. 

This  conclusion  was  virtually  recognised  by  a  legislative  act 
of  the  State  of  Maryland,  passed  December  28th,  1792,  which 
enacts  that  "  the  certificates  granted,  or  which  may  be  granted 
by  the  said  commissioners  or  any  two  of  them,  to  purchasers 
of  lots  in  the  said  city,  &c.,  shall  be  effectual  to  vest  the  legal 
estate  in  the  purchasers,  their  heirs  and  assigns,  according  to 
the  import  of  such  certificates,  without  any  deed  or  formal  con* 
veyance;*'  and  that  "  on  sales  of  lots  in  the  said  city  by  said 
commissioners,  or  any  two  of  them,*'  in  case  of  non-payment 
by  the  purchaser,  "  the  commissioners  or  any  two  of  them  may 
(re)sell  the  same  at  public  vendue,"  under  certain  prescribed 
conditions.     (Kelty's  Stat.  Md.,  vol.  ii,  ch,  58.) 

This  act  does  not  directly  empower  the  commissioners ;  but 
it  assumes  that  they  are  empowered  already,  by  virtue  of  the 
previous  act  of  Maryland. 

We  come  now  to  a  series  of  acts  of  Congress,  which,  like- 
wise, seem  to  recognise  in  the  commissioners  a  power  to  convey 
for  the  United  States.  It  does  not  appear,  from  what  precedes, 
that  they  acquired  any  special  powers  under  the  trust  deeds. 
They  were  statute  oflScers  of  the  United  States,  with  auch 
powers  only  as  the  statutes  might  confer,  not  trustees  under  the 
trust  deeds  to  Beall  and  Gantt.  But  Congress  might,  by  statute, 
continue  to,  or  recognise  in,  them  the  power  of  the  trustees  to 
sell  in  behalf  of  the  United  States,  however  anomalous  that 
would  be.  This,  it  seems  to  have  been  thought  by  Congress, 
was  the  legal  effect  of  the  acts  of  Maryland. 

Accordingly,  the  act  of  May  6th,  1796,  (i  Stat,  at  Large,  p. 
461,)  section  1st,  provides  that  the  Commissioners  ^^  be  and  are 
hereby  authorized,  under  the  direction  of  the  President  of  the 
United  States,  to  borrow,  from  time  to  time,  such  sums  of 
money  as  the  President  shall  direct,  not  exceeding  three  hundred 
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thousand  dollars  in  the  wliole,  and  not  exceeding  two  hundred 
thousand  dollars  in  any  one  year,  at  an  interest  not  exceeding 
six  per  cent,  per  annum,  reimbursable  at  any  time  after  the 
year  one  thousand  eight  hundred  and  three,  by  instalments, 
not  exceeding  the  whole  sum  borrowed  in  any  one  year,  which 
said  loan  or  loans  shall  be  appropriated  and  applied  by  the  said 
commissioners,  in  carrying  into  effect  the  above  recited  act  (of 
July  16,  1790,)  under  the  contract  of  the  President  of  the 
United  States." 

The  act  then  proceeds,  in  its  second  section,  to  make  the  fol- 
lowing provision : 

'^  That  all  the  lots,  except  those  now  appropriated  to  public 
use,  in  the  said  city,  vested  in  the  commissioners  aforesaid,  or 
in  trustees  in  any  manner,  for  the  use  of  the  United  States, 
now  holden  and  remaining  unsold,  shall  be,  and  are  hereby  de- 
clared and  made  chargeable  with  the  repayment  of  all  and  every 
sum  or  sums  of  money,  and  interest  thereupon,  which  shall  be 
borrowed  in  pursuance  of  this  act,  and  to  the  end  that  the  same 
may  be  fully  and  punctually  repaid,  the  said  lots,  or  so  many 
of  them  as  shall  be  necessary,  shall  be  sold  and  conveyed,  at 
such  times  and  in  such  manner,  and  on  such  terms  as  the  Pre- 
sident of  the  United  States,  for  the  time  being,  shall  direct, 
and  the  moneys  arising  from  said  sales  shall  be  applied  and 
appropriated  under  his  direction  to  discharge  the  said  loans, 
after  first  paying  the  original  proprietors,  any  balances  due  to 
them  respectively,  according  to  their  several  conveyances  to  the 
said  commissioners  or  trustees."  Provision  is  then  made  for  the 
deficiency,  if  any. 

Thus  we  see  that  Congress  presumes  that  the  agent  of  sale 
continues  to  be  either  the  commissioners  or  the  trustees,  under 
the  direction  of  the  President. 

The  same  idea  reappears  in  the  act  of  April  18th,  1798,  (i 
Stat,  at  Large,  p.  551,)  which  provides,  in  section  1st,  that  the 
President  of  the  United  States  may  loan  to  said  commissioners 
one  hundred  thousand  dollars,  part  of  said  sum  above  mention- 
ed, at  six  per  cent,  interest,  "  which  sum  of  one  hundred  thou- 
sand dollars  is  declared  to  be  in  full  of  the  moneys  which  the 
said  commissioners  are  authorized  to  borrow,"  under  the  above- 


Digitized  by 


Google 


362  HON.  CALEB  CUSHINO 

QoTernment  Lots  in  WaBhington. 

mentioned  act ;  and  the  second  section  farther  provides  that 
*^  all  lots  in  the  city  of  Washington  now  rested  in  the  commis- 
sionerSy  or  in  tmstees,  in  any  manner,  for  the  use  of  the  United 
States,  and  now  remaining  unsold,  except  those  set  apart  for 
public  purchases,  shall  be,  and  the  same  are  hereby  declared 
and  made  chargeable  with  the  repayment  of  the  sums  which 
shall  be  advanced,  in  pursuance  of  this  act,  and  the  interest 
accruing  thereon,  and  shall  be  disposed  of  in  the  manner  and 
under  the  regulation  prescribed  by  the  act  herein  last  men- 
tioned." 

Here  we  have  a  repetition  of  the  same  reference  to  the  com- 
missioners. 

I  incline  to  accept  these  expressions  as  a  legislative  construc- 
tion of  the  act  of  Maryland,  and  as  determining  that,  although 
the  lots  had  by  that  act  vested  in  the  United  States,  yet  they 
had  vested,  not  immediately  but  mediately,  in  the  person  of  the 
commissioner  in  behalf  of  the  United  States. 

I  apprehend  that  such  is  the  true  construction  of  the  fact 
that  the  commissioners  did,  in  practice,  convey  for  the  United 
States,  under  the  order  of  the  President. 

It  is  true  that  these  acts  might,  in  some  points  of  view,  be 
regarded  as  giving  authority  to  the  commissioners  to  convey 
for  certain  purposes  only,  that  is,  to  raise  the  money  in  ques- 
tion. But  such  is  not  their  tenor.  They  expressly  assume  that 
the  lands  are  vested  in  the  commissioners,  or  in  the  trustees,  to 
the  use  of  the  United  States.  The  direction  that  tif/^j  should 
convey  in  the  special  case  does  not  read  as  a  special  grant  of 
authority  to  convey,  but  as  a  special  application  of  a  general 
authority  to  convey  previously  granted.  Such  appears  to  me 
to  be  the  natural  construction  of  these  two  acts  of  Congress. 

But  was  the  power  to  be  exercised  by  the  commissioners  and 
the  trustees  conjointly,  or  by  either  board  at  discretion  ? 

This  question  seems  to  be  determined  by  the  next  pertinent 
act  of  Congress,  that  of  May  1st,  1802.  (ii  Stat,  at  Large,  p. 
175.) 

By  this  act  the  board  of  commissioners  was  abolished,  and 
they  were  required  to  "  deliver  up  to  such  person  as  the  Presi- 
dent should  appoint,  all  plans,  draughts,  books,  records,  accounts, 
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deeds,  grants,  contracts,  bonds,  obligations,  securities,  and  other 
evidences  of  debt  in  their  possession,  which  relate  to  the  City 
of  Washington,  and  the  affairs  heretofore  under  their  superin- 
tendence or  care/* 

The  2d  section  provides, 

^'  That  the  affairs  of  the  City  of  Washington,  which  have 
heretofore  been  under  the  care  «nd  superintendence  of  the  said 
commissioners,  shall  hereafter  be  under  the  direction  of  a 
superintendent,  to  be  appointed  by  and  to  be  under  the  control 
of  the  President  of  the  United  States ;  and  the  said  superin- 
tendent is  hereby  invested  with  all  the  powers,  and  shall  here- 
after perform  all  the  duties,  which  the  said  commissioners  are 
now  vested  with,  or  are  required  to  perform,  by  or  in  virtue  of 
any  of  Congress,  or  any  act  of  the  General  Assembly  of  Mary- 
land, or  any  deed  or  deeds  of  trust  from  the  original  proprie- 
tors of  the  lots  in  the  said  city,  or  in  any  other  manner  what- 
ever." 

The  5th  section  directs  the  superintendent  to  sell,  under  the 
direction  of  the  President,  so  many  of  the  lots  pledged  as  are 
necessary  to  pay  a  loan  of  9200,000  obtained  in  1796,  of  the 
State  of  Maryland. 

The  6th  section  directs  a  sale  of  lots  by  a  certain  day,  to 
repay  to  Maryland  a  loan  of  fifty  thousand  dollars.  The  7th  pro- 
vides that  after  the  repayment  of  all  loans,  the  superintendent 
shall  refund  such  amount  as  the  Treasury  shall  have  advanced, 
with  interest. 

I  cannot  but  regard  this  act  as  a  new  emphatic  declaration 
of  the  sense  of  Congress,  that  the  commissioners  had  become  the 
lawful  agents  of  sale,  and  this  to  the  exclusion  of  the  trustees, 
and  that  the  power  of  the  commissioners  in  this  respect  was 
thereafter  to  be  exercised  by  the  superintendent. 

Then  comes  the  act  of  April  29th,  1816,  (iii  Stat,  at  Large, 
p.  324,)  which  abolishes  the  office  of  superintendent,  and  sub- 
stitutes that  of  commissioner,  enacting  that  ^'  the  commissioner 
aforesaid  shall  be  invested  with  all  the  powers  and  perform  all 
duties  conferred  upon  the  superintendent  aforesaid." 

Subsequent  acts,  applicable  to  the  duty  of  the  commissioner,^ 
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presume  the  8ame  power  in  him  to  convey  as  the  acts  of  1796 
and  1798  had  assumed  to  vest  in  the  old  commissioners. 

Thus  the  act  of  May  15th,  1820,  sec.  15,  (iii  Stat,  at  Large, 
p.  591,)  provides  that  the  Commissioner  of  Public  Buildings 
shall  reimburse  the  corporation  of  the  City  of  Washington  for 
certain  expenditures  for  improvements  in  streets,  and  directs 
him  to  cause  other  work  to  be  done,  under  certain  circum- 
stances, and  to  defray  the  expenses  directed  by  the  section, 
out  of  any  moneys  arising  from  the  sale  of  lots  in  the  City  of 
Washington,  belonging  to  the  United  States. 

The  act  of  May  20, 1826,  (iv  Stat,  at  Large,  p.  186,)  extends 
the  objects  specified  in  the  act  of  1820,  so  as  to  include  im- 
provements in  front  of  open  spaces  as  well  as  of  public  surveys 
or  reservations. 

The  12th  section  of  the  act  of  May  17,  1848,  (ix  Stat,  at 
Large,  p.  228,)  contains  this  provision : 

"  That  the  Commissioner  of  Public  Buildings,  or  other  officer 
having  charge  and  authority  over  the  lands  and  property  of  the 
United  States,  lying  within  the  City  of  Washington,  shall  from 
time  to  time  cause  to  be  opened  and  improved  such  avenues  and 
streets,  or  parts  or  portions  thereof,  as  the  President  of  the 
United  States,  upon  application  of  the  corporation  of  the  said 
city,  shall  deem  necessary  for  the  public  convenience,  and  direct 
to  be  doiyj ;  and  he  shall  defray  the  expenses  thereof  out  of  any 
money  arising  or  which  shall  have  arisen,  from  the  sale  of  lots 
in  the  City  of  Washington,  belonging,  or  which  may  have  be- 
longed, to  the  United  States,  and  from  no  other  fund." 

The  section  then  provides  for  his  defraying  certain  other 
expenses  out  of  said  fund. 

It  does  not  derogate  from  the  force  of  all  these  authorities 
to  say  that  in  some  instances  Congress  has  conferred  a  special 
power  of  sale. 

Thus  by  the  act  of  February  24,  1817,  (iii  Stat,  at  Large,  p.' 
346,)  the  Commissioner  of  Public  Buildings  was  clothed  with 
power,  under  the  direction  of  the  President,  to  sell  a  public 
reservation,  lying  on  the  north  side  of  Pennsylvania  Avenue, 
between  Third  and  Four-and-a-half  streets. 

This,  it  will  be  perceived,  is  the  case  of  a  reservation  for  pub- 
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lie  use,  which  was  not  vendible  by  the  general  law,  nor  without 
an  authorizing  act  of  Congress.  The  ruling  of  Mr.  Attorney- 
General  Crittenden,  in  the  case  of  the  lot  of  land  claimed  by 
the  Portuguese  Government,  determines  this  point.  It  is  true^ 
some  of  the  expressions  in  that  opinion  may  seem  to  go  further ; 
but  as  decision,  it  must  be  construed  by  the  facts  of  the  case, 
which  were  of  a  reservation  constituting  part  of  the  public  ' 
grounds  of  President's  Square. 

Finally,  on  the  1st  of  September,  1852,  President  Fillmore, 
acting  on  the  traditional  construction  of  the  law  as  giving  power 
to  the  Commissioner  to  convey,  made  an  order  directing  that, 
in  disposing  of  public  lots  in  the  City  of  Washington,  they 
should  be  sold  for  cash,  at  public  auction,  upon  a  notice  of  two 
weeks,  and  for  not  less  than  their  assessed  value.  This  order 
remains  in  force  and  governs  the  actual  mode  of  sale. 

You  will  have  perceived  by  the  current  commentary  on  the 
several  legislative  acts  quoted,  what  my  conclusion  is  upon  the 
question  submitted. 

I  confess  that,  on  the  first  cursory  inspection  of  these  acts, 
doubt  entered  my  mind  whether  they  conferred  the  requisite 
power  on  the  original  Commissioners  of  Public  Buildings,  or  their 
successors,  the  Superintendent  and  single  Commissioner. 

But  the  consideration  that  the  power  had  been  assumed  and 
acted  upon  for  upwards  of  half  a  century,  invoked  of  me  a  care- 
ful revision  of  the  subject,  which  has  led  me  to  the  conclusion 
stated. 

This  view  of  the  question  seems  to  me  conformable  to  what 
was  decided,  on  a  collateral  question,  by  the  Supreme  Court,  in 
the  case  of  Van  Ness  v.  The  United  States,  (iv  Peters'  R.,  p. 
232.) 

*  It  would  have  been  a  grave  matter,  if  the  rules  of  law  had 
required  me  to  say  that  these  public  officers  did  not  possess  the 
supposed  power ;  since  it  would  have  tended  to  unsettle  so  many 
titles  in  the  City  of  Washington,  making  them  to  stand  on  the 
question  of  facts  external  to  the  title,  or  on  that  of  the  burden 
of  proof  as  to  whether  a  given  deed  was  founded  on  a  lawful 
cause  of  sale  or  not,  or  on  that  of  the  extent  of  equitable  powers. 
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I  rejoice  to  find  that  it  is  possible  to  reach  a  conclusion,  which 
avoids  such  inconvenient  consequences. 

It  is  true,  that,  legislatively  considered,  this  whole  matter  has 
been  conducted  with  extraordinary  looseness,  and  want  of  ex- 
plicitness  or  precision.  At  so  late  a  time  as  the  year  1848, 
Congress  did  not  seem  willing  to  trust  itself  to  use  plain  Ian* 
guage  on  this  point ;  for,  in  the  act  of  that  year,  as  we  have 
seen,  it  speaks  of  the  ^'  Commissioner  of  Public  Buildings  or 
other  officer  having  charge  and  authority  over  the  land  and 
property  of  the  United  States  lying  within  the  City  of  Wash- 
ington ;'*  as  if  it  hesitated  to  determine  whether  that  officer  was 
the  Commissioner.  This  equivocality  is  yet  more  flagrant  in 
the  legislative  acts,  whether  of  Maryland  or  the  United  States, 
which  lie  at  the  foundation  of  the  inquiry.  The  acts  of  Con- 
gress do  not  anywhere  expressly  vest  title,  or  general  power 
of  sale,  in  the  Commissioners.  Nay,  they  speak  of  the  title  as 
vested  either  in  the  Commissioners  or  the  trustees.  And  yet 
the  act  of  the  State  of  Maryland,  in  terms,  vests  the  title 
neither  in  the  Commissioners  nor  in  the  trustees,  but  directly  in 
the  United  States. 

Nevertheless,  it  seems  to  me,  after  careful  analysis  and  con- 
sideration of  all  the  elements  of  the  question,  that  the  Board 
of  Commissioners,  by  force  of  the  act  of  Congress  of  1790,  and 
the  two  acts  of  the  State  of  Maryland,  as  construed  by  the  acts 
of  Congress  of  1796  and  1798,  the  Superintendent,  under  that 
of  1802,  and  the  Commissioner,  under  that  of  1816,  have  had 
lawful  authority  to  sell  and  convey  the  unreserved  and  legally 
saleable  lots  of  the  Government  in  the  City  of  Washington, 
subject,  however,  in  all  things  affecting  the  same,  to  the  direc- 
tion of  the  President  of  the  United  States. 
I  have  the  honor  to  be,  very  respectfully, 

C.  CUSHING. 

Hon.  Robert  McClelland, 

Secretary  of  the  Interior. 
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FOREIGN  ENLISTMENTS  IN  THE  UNITED  STATES. 

It  is  ft  settled  principle  of  the  law  of  nations  that  no  belligerent  can  rightfally 
make  use  of  the  territory  of  a  nentral  state  for  belligerent  purposes  without 
the  consent  of  the  neutral  goyemment. 

The  undertaking  of  a  belligerent  to  enlist  troops  of  land  or  sea  in  a  neutral 
state  without  the  previous  consent  of  the  latter,  is  a  hosUle  attack  on  its 
national  soYereignty. 

A  neutral  state  may,  if  it  please,  permit  or  grant  to  belligerents  the  liberty  to 
raise  troops  of  land  or  sea  within  its  territory ;  but  for  the  neutral  state  to 
allow  or  concede  this  liberty  to  one  belligerent,  and  not  to  all,  would  be  an 
act  of  manifest  belligerent  partiality  and  a  palpable  breach  of  neutrality. 

The  United  States  constantly  refuse  this  liberty  to  all  belligerents  alike,  with 
impartial  justice ;  and  that  prohibition  is  made  known  to  the  world  by  a 
permanent  act  of  Congress. 

Great  Britaio,  in  attemptiog,  by  the  agency  of  her  military  and  civil  authori- 
ties in  the  Bridsh  North  American  Provioces,  and  her  diplomatic  and  consular 
functionaries  in  the  United  States,  to  raise  troops  here,  committed  an  act  of 
asurpation  against  the  sovereign  rights  of  the  United  States. 

All  persons,  engaged  in  such  undertaking  to  raise  troops  in  the  United  States 
for  the  military  service  of  Great  Britain,  whether  citizens  or  foreigners,  indi- 
viduals or  officers,  unless  protected  by  diplomatic  privilege,  are  indictable  as 
malefactors  by  statute. 

Foreign  consuls  are  not  exempted,  either  by  treaty  or  the  law  of  nations,  from 
the  penal  effect  of  the  statute. 

In  case  of  indictment  of  any  such  consul  or  other  official  person,  his  conviction 
of  the  misdemeanor,  or  his  escape  by  reason  of  arranged  instructions  or  con- 
trivances to  evade  the  operation  of  the  statute,  is  primarily  a  matter  of 
domestic  administration,  altogether  subordinate  to  the  consideration  of  the 
national  insult  or  injury  to  this  government  involved  in  the  fact  of  a  foreign 
government  instructing  its  officers  to  abuse,  for  unlawful  purposes,  the  pri- 
vileges which  they  happen  to  enjoy  in  the  United  States. 

The  act  of  Congress,  prohibiting  foreign  enlistments,  is  a  matter  of  domestic  or 
municipal  right,  as  to  which  foreign  governments  have  no  right  to  inquire, 
the  international  offence  being  independent  of  the  question  of  the  existence 
of  a  prohibitory  act  of  Congress. 

A  foreign  minister,  who  engages  in  the  enlistment  of  troops  here  for  his  govern- 
ment, is  subject  to  be  summarily  expelled  from  the  country ;  or,  after  demand 
of  recall,  dismissed  by  the  President 

Attorney  General's  Office, 

Auguit  9,  1855. 
Sir  :  1  have  the  honor  to  submit  herewith  the  considerations 
of  law  applicable  to  the  enlistment  of  troops  within  the  United 
States  by  the  British  government,  in  so  far  a«  the  facts  appear- 
ing in  documents  before  me  concern  the  personal  action  either 
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of  the  British  minister  or  of  the  British  consuls  in  the  United 
States. 

There  is  no  room  for  doubt  as  to  the  law,  municipal  or 
international,  regarding  the  general  question. 

In  the  first  place,  the  act  of  Congress  of  April  20th,  1818, 
contains  the  following  provision : 

"  Sec.  2.  And  be  it  further  enacted^  That  if  any  person  shall, 
within  the  territory  or  jurisdiction  of  the  United  States,  enlist 
or  enter  himself,  or  hire,  or  retain  another  person  to  enlist  or 
enter  himself,  or  to  go  beyond  the  limits  or  jurisdiction  of  the 
United  States  with  intent  to  be  enlisted  or  entered,  into  the 
service  of  any  foreign  prince,  state,  colony,  district,  or  people, 
as  a  soldier,  or  as  a  marine  or  seaman  on  board  of  any  vessel 
of  war,  letter  of  marque,  or  privateer,  every  person  so  offend- 
ing shall  be  deemed  guilty  of  a  high  misdemeanor,  and  sh^^ll 
be  fined  not  exceeding  one  thousand  dollars,  and  be  imprisoned 
not  exceeding  three  years."     (iii  Stat,  at  Large,  p.  448.) 

Of  course,  as  the  levy  of  troops  within  the  United  States  for 
foreign  service  is  forbidden  by  law,  no  such  right  has,  by  your 
permission,  been  given  to  Great  Britain.  To  the  contrary  of 
this,  the  British  government  was  expressly  notified,  by  letter 
of  Mr.  Marcy  to  Mr.  Crampton  of  April  28th,  1864,  that 
enlistments  in  the  United  States  would  not  be  permitted  either 
to  Great  Britain  or  to  Russia.  (Ex.  Doc,  1st  session  33d  Con- 
gress, vol.  xii.  No.  103,  p.  5.) 

In  the  second  place,  independently  of  the  municipal  relations 
of  the  acts  in  question,  they  constitute,  whether  they  be  the 
acts  of  the  British  government  or  of  its  minister  and  consuls,  a 
violation  of  the  sovereignty  and  of  the  neutral  rights  of  the 
United  States. 

The  rule  of  public  law  is  unequivocal  on  this  point,  and  is 
correctly  stated  by  Wolff  to  the  effiect  that,  since  the  right  of 
raising  soldiers  is  a  right  of  majesty,  which  must  not  be  vio- 
lated by  a  foreign  nation,  it  is  not  permitted  to  raise  soldiers  in 
the  territory  of  a  state  without  the  consent  of  its  sovereign. 
(Jus  Gentium,  747-753.) 

The  following  passages  of  Wolff  are  translated,  as  compre- 
hending the  whole  question  in  all  its  parts: 
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^^  Inasmuch  as  to  him  who  has  the  right  of  war  belongs  the 
right  of  enlisting  soldiers,  consequently  the  right  of  enlisting 
soldiers  is  intimately  connected  with  the  right  of  war  ;  and  as 
the  right  of  war  pertains  to  the  class  of  rights  of  sovereignty, 
the  right  of  enlisting  soldiers  also  pertains  to  rights  of  sove* 
reignty."     (WoMF,  Jus  Gentium,  s.  747.) 

"  It  is  not  lawful  to  enlist  soldiers  in  foreign  territory  with- 
out consent  of  its  government.  *  *  Since  it  is  not  lawful  to 
enlist  soldiers  in  foreign  territory  without  consent  of  its  govern- 
ment, if  any  person  presume  to  do  so,  he  violates  the  law  of 
nations,  and  wrongs  the  local  sovereignty ;  and  as  this  wrong  is 
a  crime  if  committed  by  an  alien,  and  as  aliens  guilty  of  crime 
in  a  foreign  country  are  punishable  according  to  the  local  law, 
hence,  if  an  alien  presume  to  recruit  soldiers  in  a  foreign 
territory  without  consent  of  its  government,  being  apprehended 
he  may  be  punished. 

^^  Whoever  recruitd  troops  in  a  foreign  territory  against  the 
will  of  its  government,  or  without  its  permission  obtained,  either 
does  it  without  the  knowledge  of  his  own  government,  or  else 
by  its  command,  or  its  implied  approbation.  In  the  first  case, 
a  crime  is  committed  by  the  individual  recruiter,  but  no  wrong 
has  been  done  on  the  part  of  his  sovereign :  but,  in  the  latter 
case,  since  the  sovereign  whom  the  recruiter  serves,  participates 
in  the  crime,  that  sovereign  violates  the  law  of  nations,  and  the 
wrong  done  by  him  is  to  be  distinguished  from  the  crime  which 
the  recruiter  commits. 

''It  often  happens  that  considerations  of  policy  exist,  which 
induce  the  injured  party  in  such  case  to  dissemble  the  interna- 
tional wrong,  and  therefore  to  punish  the  municipal  offence  of 
the  recruiter  with  the  more  severity,  as  a  warning  to  others. 
The  abstract  right  of  society  to  punish  crimes  is  infinite,  and 
limited  to  a  particular  case  only  by  circumstances;  among 
which  undoubtedly  is  consideration  of  the  degree  of  punishment 
adequate  to  prevent  repetition  of  the  offence.  Hence,  inas- 
much as  capital  punishments  are  lawful,  if  crime  cannot  be 
repressed  without  them,  it  is  not  to  be  doubted  but  that  they 
who  undertake  to  levy  troops  in  foreign  territory  without  per- 
mission of  its  government  first  obtained,  may  be  coerced  with 
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capital  punishment.  It  is  in  the  highest  degree  contrary  to  the 
public  security,  that  an  alien  should  enter  the  territory  of  a 
foreign  country  and  there  levy  troops  at  will,  whether  he  abduct 
the  inhabitants  by  clandestine  force,  or  by  mendacious  persua- 
sions. Of  course  it  is  neither  unjust  nor  harsh  to  punish  this 
crime  by  hanging,  as  it  is  not  unknown  to  have  been  provided 
in  some  countries."     (Ibid.,  s.  753,  754.) 

"  Kidnapping  (or  manstealing)  is  the  surreptitious  abduction 
of  a  man  from  the  authority  to  which  he  is  subject.  *  *  It  is 
manstealing  or  kidnapping  for  one  government  surreptitiously 
to  draw  away  the  subjects  of  another  *  *  for  its  military  ser- 
vice."    (Ibid.,  s.  765,  756.) 

"  Whoever  by  fraudulent  contrivances  surreptitiously  draws 
the  subjects  of  another  government  into  acts  of  war,  outrages 
the  sovereign  power  of  such  government.  *  *  *  If  this  be 
done  by  command  or  permission  of  a  foreign  government,  the 
latter  is  responsible  for  the  wrong,  that  is  to  say,  it  is  to  be 
understood  as  a  wrong  done  by  nation  to  nation. 

"  The  magnitude  of  this  wrong  fails  to  be  comprehended  by 
those  who  have  no  idea,  or  at  least  not  a  clear  one,  of  sovereign 
rights,  and  especially  of  eminent  power,  and  who  do  not  there- 
fore rightly  appreciate  the  gravity  of  any  foreign  violation  of 
the  territorial  rights  of  sovereignty.  Even  if  the  local  sove- 
reign have  no  jurisdiction  over  the  foreigner,  still  the  latter  is 
not  for  that  cause  to  violate  at  will  rights  which  are  of  the 
sole  competency  of  the  local  sovereign.  If  it  were  otherwise, 
we  should  have  to  concede  that  any  man  may  do  what  he 
pleases  against  the  rights  of  another,  if  he  be  not  subject  to 
the  latter*s  authority.  How  absurd  this  would  be,  and  how 
diametrically  opposite  to  natural  right,  no  man  can  fail  to  see, 
unless  he  labors  under  crass  ignorance  of  all  natural  right,  and 
has  become  destitute  of  all  common  sense  of  what  he  would  not 
have  others  do  to  himself.  And,  for  this  reason,  it  is  not  pre- 
sumed of  any  government  that  surreptitious  enlistments  for  its 
military  service  have  been  carried  on  in  a  foreign  country  with 
its  will,  unless  that  will  manifestly  appear,  or  the  verified  fact 
shall  overcome  the  contrary  presumption.  Meanwhile,  although 
the  foreign  agents  who  carry  on  surreptitious  recruiting  in  a 
country,  perpetrate  this  manstealing  by  their  own  sovereign's 
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authority,  they  are  not  the  less  amenable  to  animadversion ; 
for  they  ought  not  to  have  obeyed  commands  of  their  sovereign 
"which  were  against  natural  right,  since  malefaction  does  not 
cease  to  be  such,  because  perpetrated  by  command  of  a  supe- 
rior, nor  will  the  excuse  of  unlawful  obedience  to  another  con-, 
vert  into  right  what  is  acquired  by  malefaction. 

"  Since  a  government  inflicts  national  wrong  on  another,  if 
by  its  order  or  permission  the  personal  or  material  instruments 
of  war  be  stolen  from  the  latter  for  belligerent  use,  such  acts 
are  a  just  cause  of  war.  *  * 

"  It  is  not  intended  to  say  that  whenever  the  instruments  of 
war,  personal  or  material,  have  been  surreptitiously  procured 
for  belligerent  use,  either  by  command  or  by  consent  of  the 
sovereign  in  whose  behalf  it  is  done,  therefore  the  injured 
government  must  of  necessity  declare  war,  but  only  that  it  may 
well  be  received  among  the  justificatory  causes  of  war. 

"  Nor  is  the  cause  of  war  removed,  if  the  guilty  agents  of 
the  crime  shall  happen  to  have  been  punished.  They  indeed 
have  suflFered  the  just  penalty  of  the  crime  they  committed : 
but  that  does  not  satisfy  the  wrong  done  to  the  national  sove- 
reignty." (Ibid.,  8.  758,  759.) 

The  same  ideas  are  found  in  Vattel ;  but  he  need  not  be 
quoted  at  length,  as  he  does  but  copy  or  abridge  Wolff. 

Kluber  says : 

"  A  state  entirely  neutral  has  the  right  to  exact,  even  by 
force,  if  necessary,  that  belligerent  powers  do  not  use  its  neutral 
territory  for  the  purposes  of  war ;  that  they  do  not  take  there 
arms,  munitions  of  war,  and  provisions  and  other  immediate 
requirements  of  war,  for  their  armies ;  that  they  do  not  make 
there  any  military  armaments,  either  enrolments  or  collections  of 
troops;  that  none  of  their  troops,  armed  or  unarmed,  pass 
through,  &c.,  &c. ;  that  they  exercise  there  no  act  of  hostility 
against  the  persons  or  property  of  the  subjects  of  the  hostile 
state;  that  they  do  not  occupy  it  militarily,  or  make  it  the 
theatre  of  war."   (Droit  des  Gens  moderne  de  TEurope,  s.  286.) 

G.  F.  de  Martens :  "  Whilst,  in  case  of  rupture  between 
two  nations,  a  neutral  state  preserves  the  full  enjoyment  of  its 
territorial  rights,  it  can,  in  the  absence  of  treaties,  prohibit 
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during  the  war,  as  in  time  of  peace,  any  passage  or  sojourn  of 
foreign  troops,  and  much  more  forhid  th^  occupation  of  its  fort- 
resses, the  recruiting  J  mustering,  and  exercising  troops;  and  it 
may  use  force  against  those  who  shall  attempt  to  violate  the 
prohibition."     (Precis  du  Droit  des  Gens,  s.  80.) 

Galiani :  "  All  governments  are  accustomed  to  forbid,  under 
capital  penalty,  any  foreigner  to  make  military  engagements  or 
recruits  within  their  territory  ;  in  doing  which  they  do  no  more 
than  to  sustain  and  defend  a  natural  right,  and  one  inherent  in 
every  sovereignty.     (Dei  Doveri  de'  Principi  Neutrali,  p.  325.) 

"  The  sovereign,  who  leaves  his  subjects  at  liberty  to  engage 
themselves  in  the  service  of  a  foreign  belligerent,  will  not 
therein  be  wanting  to  his  neutral  duties,  provided  it  has  been 
customary  with  his  nation;  if  it  has  been  usual  in  time  of 
peace ;  if  it  accords  with  the  physical  and  political  condition  of 
the  country;  if,  in  fine,  he  practises  indifiFercnce  and  impar- 
tiality, not  denying  to  one  belligerent  what  he  concedes  to  the 
other.  But  if  a  sovereign  has  not  been  accustomed  to  allow 
his  subjects  to  enlist  in  the  military  or  naval  service  of  other 
governments,  it  may  well  be  doubted  whether  he  may,  for  the 
first  time,  do  it  on  the  occurrence  of  war  between  two  states, 
each  of  which  is  in  amity  with  him.  I  am  not  prepared  to  say 
that  in  so  doing  he  gives  equality  of  advantage  and  facilities  to 
both ;  there  might  be  inequality  in  the  need  of  the  belliger- 
ents ;  for  perhaps  one  of  theyn,  suffering  from  deficiency  of  meny 
would  derive  precious  and  powerful  succor  from  such  permission^ 
while  to  the  other  it  would  be  useless  and  superfluous.  In  my 
opinion,  therefore,  this  question  comes  within  the  general  rule 
of  essential  neutral  duties :  that  is,  to  continue  in  the  anterior 
condition,  it  being  lawful  to  persevere  in  what  has  been  usual, 
but  unlawful  to  innovate."     (Ibid.  p.  829.) 

Hautefeuille :  ^^  The  duties  of  belligerents  may  be  summed 
up  in  very  few  words.  The  belligerent  ought  to  abstain  from 
the  employment  of  all  such  indirect  means  to  molest  his  enemy 
as,  in  the  accomplishment  of  their  object,  would  first  injuriously 
afiect  a  neutral  nation.  He  ought  to  respect,  in  the  most  com- 
plete and  absolute  manner,  the  independence  and  sovereignty 
of  nations  at  peace :  in  a  word,  he  ought  to  treat  them  in  the 
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same  manner  as  if  the  most  profound  peace  continued  to  prevail. 
Those  nations,  in  fact,  are  at  peace  i^rith  him,  fulfilling  strictly 
their  duties  of  neutrality ;  they  have  the  right  to  enjoy  the 
advantages  of  their  position,  and  to  be  exempt  from  all  the 
evils  of  war ;  the  duty  of  the  belligerent  is  to  abstain  from  the 
infringement  of  this  right.  Thus,  neutral  territory  ought  to  be 
held  sacred  and  inviolable  by  nations  at  war ;  these  last  ought 
not,  on  any  pretext,  nor  in  any  manner,  to  make  use  of  such 
territory  to  subserve  their  purposes  of  hostilities,  directly  or 
indirectly.  The  passage  of  armed  troops,  the  levying  ofsoldierSy 
&c.,  &c.,  without  the  consent  of  the  sovereign,  would  constitute 
an  offence  against  the  sovereignty  of  the  neutral,  and  a  violation 
of  the  duty  of  the  belligerent."  (Droits  et  Devoirs  des  Nations 
Neutres,  torn,  i,  312,  313.) 

"  As  to  the  territory  of  neutral  nations,  the  occurrence  of 
hostilities  makes  no  change  nor  modification  of  their  rights ; 
they  remain  inviolable  as  in  time  of  peace.  Their  territory 
ought,  then,  to  be  sheltered  from  all  enterprises  of  the  bellige- 
rents, of  whatever  nature  they  may  be.  The  consequences  of 
war  ought  never  to  be  felt  by  them  directly ;  that  is  to  say,  no 
act  of  hostility  should  be  committed  against  them,  under  any 
pretext. 

"  Belligerent  nations,  in  this  respect,  have  only  the  rights 
they  possessed  in  time  of  peace,  because  war  never  injuriously 
affects  nations  at  peace.  Belligerents  cannot,  then,  in  any 
case,  without  the  permission  of  the  sovereign,  use  neutral  terri- 
tory, I  do  npt  say  directly,  for  the  operations  of  war ;  but  can- 
not even  make  use  of  it  for  any  advantage  whatever,  to  the 
prejudice  of  their  enemy.  This  permission  cannot  be  granted 
to  them  by  the  neutral  without  violating  his  duties. 

"  The  principle  of  the  inviolability  of  the  territory  being 
admitted,  the  conclusion,  as  absolute  as  the  principle  itself,  fol- 
lows :  that  a  belligerent  ha»  no  right  to  use  neutral  territory, 
in  any  manner  whatever,  without  the  permission  of  the  neutral 
nation,  sovereign  of  such  territory ;  and  cannot,  therefore,  Iciy 
troops  there,  and  march  armies  through  it,  &c.,  without  this 
permission. 

"The  neutral  has  the  incontestable  ri^t  to  resist  every 
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attempt  the  belligerent  may  make  to  use  his  territory;  to 
oppose  it  by  all  the  means  in  his  power,  and  even  by  force  of 
arms,  in  the  same  manner  as  a  citizen  has  the  right  to  defend 
his  property  by  all  the  means  placed  at  his  disposal  by  the  law 
to  which  he  is  subject."     (Ibid.,  tom.  ii,  pp.  48,  49.) 

By  Riquelme :  "  It  is  also  a  violation  of  the  rights  of  neu- 
trality to  entice  enlistments  in  the  neutral  state,  without  the 
authorization  of  its  government ;  because  the  right  to  levy 
troops  is  inherent  in  the  national  sovereignty.  But  on  the 
other  hand,  a  government  which  grants  this  authority  ceases  to 
be  neutral,  because  it  supplies  to  one  of  the  belligerents  the 
principal  element  of  war/'  (Derecho  Publico  Internacional, 
tom.  i,  p.  144.) 

Citations  to  the  same  effect  might  be  multiplied  from  the 
works  of  the  jurists  of  continental  Europe. 

I  do  not  perceive  that  this  doctrine  is  explicitly  produced  in 
any  one  of  the  books  of  international  law  published  during  the 
last  few  years  in  Great  Britain.  Possibly  their  silence  on  this 
point  may  be  caused  by  the  policy  of  their  country,  which, 
under  the  kings  of  the  house  of  Hanover,  has  frequently  relied 
upon  foreign  recruits  in  time  of  war.  However  this  may  be, 
some  of  the  English  works  referred  to  recognise  the  right  of 
every  sovereignty  to  the  supreme  use  of  its  own  territory  and 
resources,  (Wildman's  International  Law,  vol.  i,  p.  64,)  but 
without  adverting  to  the  present  logical  consequence  of  this 
right.  At  least  one  of  them  discusses  fully  the  collateral  ques- 
tion, whether  a  state  loses  its  neutrality  by  permitting  foreign 
levies,  and  concludes,  properly,  that  if  it  be  permitted  to  one, 
it  should  be  permitted  to  each,  .of  the  respective  belligerent 
powers.     (Manning's  Law  of  Nations,  bk.  iii,  ch.  i.) 

In  this  connection  the  same  accredited  English  writer  con- 
siders and  confutes  the  assumption,  crudely  and  erroneously 
taken  up  in  Great  Britain,  that  sope  doctrine  to  the  contrary 
of  this  is  to  be  found  in  Vattel.  (Prcndergast,  Arn*.y  Law,  p. 
44 ;  Idem,  Navy  Law,  vol.  i,  p.  131.) 

The  truth  is,  that  Vattel,  as  already  stated,  raaititJiins  noe- 
quivocally  the  doctrine,  that  there  can  be  no  foiugn  recruiting 
in  a  country  without  the  consent  of  its  goveriiL/\ent.     He  Say;=' 
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expressly,  that  all  such  unlicensed  foreign  recruiters  are  hid- 
nappers,  and  justly  "punished  with  the  utmost  severity  in  every 
well-regulated  state."  (Droit  des  Gens,  liv.  iii,  eh.  2,  s.  15.) 
Nay,  he  admits  the  general  rule,  that  the  neutral  should  not 
furnish  assistance  to  either  belligerent.  (Ibid.,  liv.  iii,  ch.  7,  s. 
110.)  But  Vattel  was  a  Swiss,  of  Neufchatel ;  and  he  labored, 
in  this  matter,  under  the  patriotic  necessity  of  extenuating,  as 
he  best  might,  the  ignominious  capitulations  of  the  Swiss  Can- 
tons, for  the  supply  of  mercenary  troops  to  the  other  states  of 
Europe.  But,  in  this  case,  he  has  enough  of  conscientiousness 
to  say  there  must  be  strict  impartiality,  or  at  least  contracts  of 
service  anterior  to  the  war. 

Mr.  Manning,  in  an  elaborate  review  of  the  whole  subject, 
concludes  thus : 

"Foreign  levies  may  not  be  allowed  to  one  belligerent,  while 
refused  to  his  antagonist,  consistently  with  the  duties  of  neu- 
trality. When  treaties,  antecedent  to  war,  permit  such  exclu- 
sive privilege,  then  *  *  no  complaint  of  breach  of  neutrality  can 
be  maintained  by  the  excluded  party.  But,  when  no  antecedent 
treaty  exists,  such  a  permission  would  be  a  violation  of  neu- 
trality, the  principles  of  which  demand  the  strictest  abstinence 
from  assistance  to  either  party,  and,  of  course,  will  not  admit 
that  exclusive  privileges,  in  so  important  a  particular,  should  be 
granted  to  one  belligerent.  Nor  have  the  customs  of  Europe, 
derived  from  the  practices  of  the  middle  ages,  established  any 
usage  that  prevents  this  question  from  being  settled  in  accord- 
ance with  the  dictates  of  reason,  or,  in  other  words,  with  the 
law  of  nature."     (Manning,  ut  supra,  p.  180.) 

Mr.  Manning's  reasoning  is  condusive  so  far  as  it  goes.  And 
the  imperfection  of  other  English  law  books  in  this  respect  is 
of  no  account,  as  against  the  general  authority  of  the  expound- 
ers of  international  law  in  all  the  rest  of  Christendom. 

Misconstruction  has  also  been  placed  on  the  fact  that  Byn- 
kershoek  maintains  the  right  of  private  or  voluntary  expatria- 
tion, even  for  the  purpose  of  foreign  military  service.  But  he 
does  not  express  nor  countenance  the  thought  that  a  foreign 
belligerent  may  recruit  soldiers  in  a  neutral  country  without 
the  consent  of  its  sovereign.     On  the  contrary,  he  exhibits  in 
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full  the  legislation  of  the  United  Provinces,  according  to  which 
it  was  a  capital  offence  to  make  enlistments  in  the  country 
without  consent  of  the  States  General.  (Qusest.  Jur,  Publici, 
lib.  i,  c.  22.) 

Besides,  Great  Britain  has,  in  her  own  legislation,  sanctioned 
and  adopted  the  rule  of  public  law,  by  enacting  that  if  any 
person  whatever,  within  the  United  Kingdom,  or  in  any  part 
of  the  dominions  of  Great  Britain,  shall  hire,  engage,  retain, 
or  procure,  or  shall  attempt  or  endeavor  to  hire,  retain,  engage, 
procure  any  person  whatever  to  enlist,  or  to  enter  or  engage  to 
enlist,  as  an  officer,  soldier,  sailor,  or  marine,  either  on  land  or 
sea  service,  for  or  under  or  in  aid  of  any  foreign  prince  or  go- 
vernment, or  to  go  or  to  agree  to  go  or  embark  from  any  place 
in  the  British  dominions  for  the  purpose  or  with  the  intent  to 
be  80  enlisted,  entered,  or  engaged  as  aforesaid,  every  person 
so  offending  shall  be  deemed  guilty  of  a  misdemeanor,  punish- 
able by  fine  or  imprisonment,  at  the  discretion  of  the  court 
having  jurisdiction  of  the  act.     (Act  o£  59  Geo.  Ill,  ch.  69.) 

We,  in  the  United  States,  acting  in  the  sense  of  natural 
right,  and  following  the  rules  of  public  law  as  explained  by  the 
jurists  of  continental  Europe,  asserted  and  established  this 
doctrine  at  a  very  early  period,  in  opposition  to  the  under- 
taking of  the  French  government,  through  its  minister,  M. 
Genet,  to  man  or  equip  cruisers  within  the  United  States. 
(Mr,  Jefferson  to  M.  Genet,  June  17,  1793.  American  State 
Papers,  For.  Aff".,  vol.  i,  p.  154.) 

And  our  juridical  text-books  are  full  and  explicit  on  the 
same  point.  (Wheaton  by  Lawrence,  p.  498;  Kent's  Com., 
lee.  6.) 

It  is  obvious  to  the  most  superficial  reflection,  that  no  dis- 
tinction of  principle  exists  in  the  levy  of  a  military  force  in  the 
neutral  country,  as  between  the  land  and  sea  service ;  and  if 
Great  Britain  may  raise  within  the  United  States  volunteers 
for  her  land  service,  so  Russia  may  raise  them  for  her  marine 
service,  that  is,  may  fit  out  privateers  in  our  ports ;  and,  indeed, 
if  we  grant  or  permit  the  former  privilege  to  Great  Britain,  we 
must,  in  like  manner,  in  order  to  be  impartially  neutral,  con- 
cede the  latter  privilege  to  Russia. 
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And  it  is  equally  obvious  that  foreign  recruiting  must  not  be 
forbidden  or  permitted  under  the  influence  of  any  assumed 
national  sympathies  or  antipathies.  Individual  or  national 
preferences  are  quite  immaterial  in  such  a  question.  The 
United  States  cannot,  either  lawfully  or  honorably,  practise  a 
simulated  neutrality ;  nor  can  a  dissembled  alliance  be  claimed 
or  expected  from  us,  either  by  Great  Britain  or  by  Russia. 

From  the  well-established  rules  and  principles  of  law,  then, 
it  i^  plain  to  conclude  : 

1.  The  acts  of  enlistment  in  question  are  contrary  to  the 
municipal  law  of  this  country,  and  indictable  as  a  high  misde- 
meanor. 

2.  Those  acts,  if  permitted  to  one  belligerent,  must  be  per- 
mitted to  all,  in  observance  of  impartial  neutrality, 

3.  Being  against  law  in  the  United  States,  and  therefore  not 
permitted  to  Great  Britain,  if  undertaken  by  her  as  a  govern- 
ment, they  afford  just  cause  of  war,  being  direct  national  viola- 
tion of  the  territorial  sovereignty  of  one  nation  by  another. 

4.  Whatever  agents  of  the  British  government,  whether 
ofiScial  or  unofficial,  acting  voluntarily  or  by  orders,  have  par- 
ticipated in  such  acts,  are  not  only  guilty  of  a  criminal  infrac- 
tion of  the  statute  law,  but,  also,  in  the  language  of  Yattel,  of 
violating  one  of  the  most  sacred  rights  of  the  nation. 

I  presume  that  if,  in  the  present  case,  the  British  minister 
imagines  that  the  acts  performed  under  his  direction  were  not 
contrary  to  the  municipal  law,  it  must  be  on  the  ground  that 
the  recuits  were  not  completely  enlisted  in  the  United  States ; 
that  is,  did  not  here  in  all  form  enter  the  military  service  of 
Great  Britain.  That  assumption  is  altogether  fallacious.  The 
statute  is  express,  that  if  any  person  shall  hire  or  retain 
another  person  to  go  beyond  the  limits  or  jurisdiction  of  the 
United  States,  with  intent  to  be  enlisted  or  entered  into  the 
service  of  any  foreign  state,  he  shall  be  deemed  guilty  of  the 
defined  misdemeanor. 

It  is  possible,  also,  that  lie  may  have  supposed  that  a  solemn 
contract  of  hiring  in  the  United  States  is  necessary  to  consti- 
tute the  offence.  That  would  be  mere  delusion.  The  words  of 
the  statute  are  "hire  or  retain/*     It  is  true,  our  act  of  Con- 
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gress  does  not  expressly  say,  as  the  British  act  of  Parliament 
does,  "whether  any  enlistment  money,  pay,  or  reward  shall 
have  been  given  and  received  or  not,  (Act  59  Geo.  Ill,  ch.  69, 
s.  2;)  nor  was  it  necessary  to  insert  these  words.  A  party 
may  be  retained  by  verbal  promise,  or  by  invitation,  for  a  de- 
clared or  known  purpose.  If  such  a  statute  could  be  evaded 
or  set  at  naught  by  elaborate  contrivances  to  engage  without 
enlisting,  to  retain  without  hiring,  to  invite  w^ithout  recruiting, 
to  pay  recruiting  money  in  fact,  but  under  another,  name  of 
board,  passage  money,  expenses,  or  the  like,  it  would  be  idle  to 
pass  acts  of  Congress  for  the  punishment  of  this  or  any  other 
offence. 

However  this  may  be,  and  if  such  were  the  thought  of  the 
British  government,  it  has  not  been  successfully  carried  out; 
for,  on  the  evidence  before  me,  including  the  general  instruc- 
tions of  the  British  minister  and  his  direct  correspondence  with 
recruiting  officers  in  the  United  States  and  others,  my  opinion 
is  positive,  that  the  parties  have  made  themselves  amenable  to 
the  penalties  of  the  statute,  and  may  be  convicted  before  any 
competent  court  of  the  United  States. 

It  is  further  to  be  observed,  in  conclusion  of  this  branch  of 
the  subject,  that,  whether  the  acts  of  the  British  minister  and 
his  agents,  in  recruiting  troops  within  the  United  States,  do  or 
do  not  come  within  the  technical  provisions  of  the  acts  of  Con- 
gress, is  altogether  immaterial  to  the  question  of  international 
right,  as  between  this  government  and  that  of  Great  Britain. 
If,  by  ingenious  evasions  of  the  letter  of  a  penal  statute  in- 
tended only  for  private  malefactors,  the  British  government 
should,  nevertheless,  levy  troops  here,  the  fact  of  the  statute 
being  thus  defeated  and  trampled  under  foot  would  serve  only 
to  augment  the  public  wrong. 

Suppose,  for  instance,  that  the  British  government  shall  have 
said  to  its  officers,  civil  or  military,  in  the  British  North  Ame- 
rican Provinces,  and  to  its  diplomatic  or  consular  agents  in  the 
United  States :  "  You  will  proceed  to  raise  so  many  men  in  the 
United  States ;  but  remember  that  to  do  so  is  forbidden  by  the 
municipal  law  of  that  country,  and  is  indictable  as  a  misde- 
meanor ;  you  will,  therefore,  take  care  to  proceed  cunningly  in 
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this,  80  as  not  to  incur  the  penalties  of  the  statute."  Such 
instructions,  while  they  might  have  the  effect  of  raising  the 
troops,  as  desired  by  the  British  goyernment,  without  its  agents 
incurring  the  penalties  of  the  statute,  would  but  constitute  a 
more  flagrant  and  aggravated  violation  of  the  national  dignity 
and  the  sovereign  rights  of  the  United  States. 

Suppose  a  foreign  government,  by  circular  instructions  to  its 
diplomatic  and  consular  agents  in  the  United  States,  instructs 
them  to  organize  a  system  for  evading  the  revenue  laws  of  the 
country.  In  such  case,  would  the  international  injury  be  any 
less,  if  the  contemplated  evasions  should  be  successfully  perpe- 
trated? Or,  if  the  government  of  an  adjoining  country  send 
hither  agents,  under  the  immediate  superintendence  of  its 
minister,  to  counterfeit  the  coin,  circulate  base  coin,  steal,  rob, 
or  commit  any  other  offence, — with  depots  on  our  frontier  to 
facilitate  the  commission  of  the  crime,  and  utilize  its  proceeds : 
Should  we  be  satisfied  with  the  reply,  that  in  all  this  our  laws 
had  been  successfully  evaded  by  the  careful  instructions  and 
ingenious  devices  of  the  foreign  government  and  its  public  func- 
tionaries in  the  United  States. 

Beyond  all  this,  it  would  seem  that  the  legal  advisers  of  the 
British  government  conceive  that  the  official  agents  of  one 
nation  may  rightfully  do,  within  the  territory  of  another,  any- 
thing which  is  not  by  the  domestic  statutes  of  the  latter  declared 
to  be  a  municipal  offence,  indictable  as  such  before  the  courts 
of  law.  If  such  an  idea  be  entertained  by  the  British  govern- 
ment or  its  law-officers,  certainly  it  is  a  mere  delusion,  possible 
to  exist  only  in  minds  shut  up  in  the  narrow  sphere  of  the 
technical  common  law  of  England. 

How  iTisular  that  law  is, — and  how  defective  the  knowledge 
it  imparts  even  for  the  purpose  of  domestic,  and  still  more 
of  foreign,  administration, — the  jurists  of  England  themselves 
have  too  frequently  had  cause  to  observe.  (See  ex.  gr.  Philli- 
more's  Internat.  Law,  pref.  p.  xi ;  Chitty's  Practice,  pref.  p.  v, 
note.) 

Nothing  can  be  plainer  than  the  position  that  the  objects  of 
the  municipal  law  in  such  a  case  are  domestic  only.     In  con- 
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stitutional  governments,  it  confers  on  the  Executive,  in  the 
particular  matter,  powers  which  he  would  not  otherwise  pos- 
sess ;  and  it  provides  the  means  of  repressing  all  acts  of  indi- 
vidual persons,  whether  foreign  agents  or  not,  which  may 
contravene  the  policy,  or  infringe  the  rights,  of  the  country. 
But  the  municipal  law  cannot  reach  the  foreign  sovereignty,  by 
whose  orders  the  individuals  in  question,  if  public  agents,  act 
in  violation  of  the  local  sovereignty.  Yet  is  not  the  foreign 
sovereign,  as  sovereign,  the  chief  wrongdoer?  And  is  the 
wrong  to  be  redressed  in  no  way  except  by  punishing  the  sub- 
ordinate agents  of  the  wrong,  if  there  happen  to  be  any  muni- 
cipal law  to  reach  the  case  ?  And  if  there  be  no  such  law,  is 
the  injury  to  go  unredressed  ?  Clearly  not :  for  governments 
in  their  international  acts  are  directly  responsible  to  govern- 
ments. 

But  the  radical  absurdity  is  in  assuming  that  a  foreign  gov- 
ernment may  lawfully  do  on  the  territory  of  another  govern- 
ment, or  cause  to  be  done,  anything  whatever,  which  is  not 
made  penal  by  local  statutes.  This  assumption  is  altogether 
groundless.  The  law  of  nations  is  international,  not  domestic 
or  municipal :  it  is  the  ensemble  of  international  conventions, 
usages,  and  received  opinions,  aided,  in  case  of  need,  by  the 
doctrines  of  abstract  justice  and  of  universal  reason.  It  is  not 
restricted  to  the  bounds  of  acts  of  Parliament  or  acts  of  Con- 
gress. International  right  would  be  reduced  to  a  singular  con- 
dition indeed,  if  it  consisted  of  those  things,  and  those  things 
only,  which,  for  consideration  of  internal  convenience,  Great 
Britain  or  the  United  States  may  have  happened  to  enact  as 
law  by  means  of  their  legislative  assemblies.  It  is  not  so, 
either  affirmatively  or  negatively.  Things  are  affirmed  in  their 
statutes  which  are  not  according  to  the  law  of  nations ;  and 
there  are  many  points  of  international  law  which  have  not 
been  affirmed  by  their  statutes. 

A  single  pertinent  illustration  of  the  latter  will  suffice. 

There  are  two  matters  of  sovereign  right,  which  are  alike  in 
character,  and  are  naturally  associated  in  the  writings  of  inter- 
national jurists, — namely,  the  right  to  prevent  either  the  transit 
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of  foreign  troops,  or  the  enlistment  of  soldiers  for  foreign  ser- 
vice. In  Great  Britain  and  the  United  States  we  have  muni- 
cipal laws  to  repress  and  to  punish  the  individual  agents,  official 
or  unofficial,  of  the  latter  invasion  of  our  sovereign  rights; 
but  none  to  punish,  or  even  to  repress,  the  former.  May  it 
therefore  be  done  with  impunity  ?  Nay,  can  it  be  done  with- 
out national  offence  ?  It  may,  according  to  the  premises  assumed 
in  the  other  case.  If  all  acts  of  foreign  enlistment  may  be 
rightfully  done,  provided  there  be  no  prohibitory  statute,  and 
if  there  be  any»  then  all  such  as  the  statute  does  not  reach, — 
of  course  all  acts  of  foreign  military  transit  may  be  rightfully 
performed,  and  there  is  the  end  of  the  sovereignty  of  every 
nation,  which  does  not  happen,  like  Great  Britain,  to  be  sur- 
rounded by  water. 

In  truth,  the  statute  in  all  these  matters  is  of  but  secondary 
account.  The  main  consideration  is  the  sovereign  right  of  the 
United  States  to  exercise  complete  and  exclusive  jurisdiction 
within  their  own  territory ;  to  remain  strictly  neutral,  if  they 
please,  in  the  face  of  the  warring  nations  of  Europe ;  and  of 
course  not  to  tolerate  enlistments  in  the  country  by  either  of 
belligerents,  whether  for  land  or  sea  service.  If  there  be  local 
statutes  to  punish  the  agents  or  parties  to  such  enlbtments,  it 
is  well ;  but  that  is  a  domestic  question  for  our  consideration, 
and  does  not  regard  any  foreign  government.  All  which  it 
concerns  a  foreign  government  to  know  is,  whether  we,  as  a 
government,  permit  such  enlistments.  It  is  bound  to  ask  per- 
mission of  us  before  coming  into  our  territory  to  raise  troops 
for  its  own  service.  It  has  no  business  to  inquire  whether 
there  be  statutes  on  the  subject  or  not.  Least  of  all  has  it  the 
right  to  take  notice  of  the  statutes  only  to  see  how  it  may 
devise  means  by  which  to  evade  them.  Instead  of  this,  it  is 
bound,  not  only  by  every  consideration  of  international  comity, 
but  of  the  strictest  international  law,  to  respect  the  sovereignty 
and  regard  the  public  policy  of  the  United  States. 

Accordingly,  when,  at  the  commencement  of  the  great  Euro- 
pean struggle  between  England  and  France,  near  the  close  of 
the  last  century,  the  French  Convention  assumed  to  recruit 
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marine  forces  in  the  United  States,  it  was  held  by  President 
Washington,  and  by  his  Secretary  of  State,  Mr.  Jefferson,  as 
explained  in  the  correspondence  hereinbefore  quoted,  that  by 
the  law  of  nations,  in  virtue  of  our  sovereignty,  and  without 
stopping  to  enact  municipal  laws  on  the  subject,  we  had  full 
right  to  repress  and  repel  foreign  enlistments,  and,  e  conversOy 
that  the  attempt  to  make  any  such  enlistments  was  an  act  of 
gross  national  aggression  on  the  United  States. 

When  a  foreign  government,  by  its  agents,  enters  into  the 
United  States  to  perform  acts  in  violation  of  our  sovereignty, 
and  contrary  to  our  public  policy,  though  acts  not  made  penal 
by  municipal  law,  that  is  a  grave  national  indignity  and  wrong. 
If,  in  addition  to  this,  such  foreign  government,  knowing  that 
penal  statutes  on  the  subject  exist,  deliberately  undertakes  to 
evade  the  municipal  law,  and  thus  to  baffle  and  bring  into  dis- 
repute the  internal  administration  of  the  country,  in  such  case 
the  foreign  government  not  only  violates  but  insults  our  national 
sovereignty. 

I  repeat,  then,  that,  if  it  were  to  be  supposed  that  the  British 
government  had  so  far  forgotten  what  is  due  to  its  own  dignity, 
as  to  instruct  its  agents  within  the  territories  of  the  German 
Bund,  in  the  Netherlands,  in  the  United  States,  to  enlist  re- 
cruits without  respect  for  local  sovereignty,  but  with  care  to 
avoid  or  evade  the  letter  of  local  statutes,  instead  of  diminish- 
ing, that  would  aggravate  the  injustice  and  illegality  of  the 
proceeding  in  the  eye  of  the  law  of  nations,  and  the  intensity 
of  the  public  wrong  as  regards  the  neutral  states  thus  converted, 
without  their  consent,  into  a  recruiting  ground  for  the  armies 
of  Great  Britain. 

Such  instructions  would  be  derogatory  to  our  public  honor  in 
another  respect.  They  presume  that  the  United  States,  with- 
out becoming  the  open  ally  of  Great  Britain,  will,  by  conniving 
at  the  use  of  their  territory  for  belligerent  purposes,  while  pro- 
fessing neutrality,  thus  carry  on,  as  already  intimated,  a  dis- 
honorable war  in  disguise  against  Russia. 

It  appears,  however,  that  the  British  government,  finding  it 
impossible  to  keep  the  ranks  of  its  army  filled  by  voluntary 
enlistments,  and  being  loth  to  encounter  the  responsibility  of  a 
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law  for  conscription,  for  draughts  on  militia,  for  periodical  ser- 
Tice  of  its  able-bodied  men,  or  for  any  other  systematic  method 
of  raising  troops  from  its  own  population,  introduced  into  Par- 
liament a  bill  entitled  *'  An  act  to  permit  foreigners  to  be  en- 
listed, and  to  serve  as  oflScers  and  soldiers  in  her  Majesty's 
forces,**  but  which  was  in  fact  a  bill  to  authorize  the  govern- 
ment to  employ  agents  to  carry  on  recruiting  service  in  the 
neutral  states  of  Europe  and  America. 

The  law  was  earnestly  objected  to  in  its  progress,  as  insulting 
to  neutral  states  and  derogatory  to  the  national  dignity,  but 
was  passed,  nevertheless,  on  the  22d  of  December,  1854.  (Han- 
sard's Debates,  third  series,  vol.  136,  passim.) 

At  an  early  day  after  the  passage  of  this  act,  measures  were 
taken  to  recruit  officers  and  men,  for  a  proposed  foreign  legion, 
in  the  United  States,  those  measures  being  publicly  pursued 
under  the  official  responsibility  of  Sir  Gaspard  le  Marchant, 
Lieutenant  Governor  of  the  province  of  Nova  Scotia.  A  military 
depot  was  established  at  Halifax  for  the  reception  and  enrol- 
ment of  recruits ;  and  Mr.  Howe,  a  member  of  the  provincial 
government,  with  other  agents,  came  into  the  United  States  to 
make  arrangements  for  engaging  and  forwarding  the  recruits, 
chiefly  from  Boston,  New  York,  and  Philadelphia.  Subse- 
quently, corresponding  arrangements  were  made  for  collecting 
and  forwarding  recruits  from  the  Western  States,  by  Buffalo  or 
Niagara,  through  Upper  Canada. 

These  acts  were  commenced  and  prosecuted  with  printed 
handbills  and  other  means  of  advertisement,  and  recruits  were 
collected  in  depots  at  New  York  and  elsewhere,  and  regularly 
transported  to  Canada  or  Nova  Scotia,  with  undisguised  noto- 
riety, as  if  the  United  States  were  still  a  constituent  part  of  the 
British  Empire.  Of  course,  they  attracted  great  attention,  and 
the  various  measures,  whether  legal  or  political,  proper  to  put  a 
stop  to  them,  were  instituted  by  your  direction,  through  the 
instrumentality  of  the  foreign  or  legal  departments  of  the 
Government  of  the  United  States. 

In  the  course  of  the  investigations  which  ensued,  among  the 
facts  brought  to  light  are  some,  in  the  documents  referred  to 
me,  which  unequivocally  implicate,  not  only  the  British  consuls, 
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but  tho  British  minister  himself,  in  the  unlawful  transactions  in 
question,  and  so  call  for  inquiry  as  to  the  rights  of  this  Govern- 
ment in  reference  to  them  and  their  government. 

In  the  application  of  the  general  rules  of  law  to  the  offences 
committed,  it  is  necessary  to  distinguish  between  the  case  of  any 
of  the  consuls  and  that  of  the  minister. 

The  several  district  attorneys  of  the  United  States,  within 
whose  jurisdiction,  respectively,  the  cases  occurred,  very  pro- 
perly assumed  that  the  consuls  were  subject  to  indictment  for 
infraction 'of  the  municipal  law,  and  have  proceeded  accordingly, 
prosecutions  having  already  been  instituted  in  the  Southern  Dis- 
trict of  Ohio,  against  the  consul  at  Cincinnati,  and  in  the 
Southern  District  of  New  York,  against  an  oiBScer  of  the  consu- 
late of  New  York. 

Nothing  is  better  settled  by  adjudication  in  this  country,  than 
that  foreign  consuls  are  subject  to  criminal  process  for  viola- 
tion of  the  municipal  laws.  (United  States  r.  Ravara,  ii  Dall. 
297 ;  Mannhardt  v.  Soderstrom,  i  Bin.  144 ;  Commonwealth  v. 
Kosloff,  i  Serg.  &  R.  645 ;  State  v.  De  la  Foret,  ii  Nott  and 
Mc.  21T.) 

These  adjudications  are  in  exact  conformity  with  the  law  of 
nations  in  regard  to  consuls,  as  understood  and  practised  not 
less  in  Great  Britain  than  in  the  other  states  of  Christendom. 
(See  ante,  p.  18 ;  also,  Kent's  Com.,  vol.  i,  p.  44 ;  Wheaton's 
El.  by  Lawrence,  305.) 

The  only  privilege  which  a  consul  enjoys  in  this  respect,  in 
the  United  States,  is  that  awarded  to  him  by  the  Constitution, 
of  being  tried  by  the  Federal  courts :  the  effect  of  which  is, 
that  his  case  remains  within  the  control  of  the  General  Govern- 
ment, which  may  deal  with  it  according  to  the  convenience  or 
the  exigencies  of  its  foreign  policy,  without  impediment  from 
the  authority  of  any  of  the  individual  States  of  the  Union. 
(Const.  Art.  iii,  sec.  2 ;  act  of  September  24,  1789,  sec.  9,  i 
Stat,  at  Large,  p.  77.) 

The  consul  at  Cincinnati,  as  appears  by  the  legal  proceedings 
there,  supposes  that  he  is  entitled  to  the  benefits  of  certain  pecu- 
liar stipulations  in  the  consular  convention  between  the  United 
States  and  France,  of  February  23,  1853.     If  it  were  so,  that 
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would  not  serve  him  on  the  main  point,  because  it  docs  not 
exempt  consuls  from  the  criminal  jurisdiction  of  either  of  the 
contracting  governments.  But  this  convention  has  no  applica- 
tion whatever  to  the  consular  relations  of  Great  Britain  and 
the  United  States.  *  Whether  it  applies  or  not  to  governments 
with  which  we  have  entered  into  stipulations  to  place  our 
respective  consuls  on  the  footing  of  the  most  favored  nation,  is 
a  question  as  yet  unsettled.  But  there  is  no  stipulation  of  that 
nature  in  existence,  as  between  Great  Britain  and  the  United 
States.  Of  course,  the  duties  and  the  rights  of  American  con- 
suls in  Great  Britain,  and  of  British  consuls  in  the  United 
States,  stand  upon  the  law  of  nations,  except  as  the  same  is 
modified  by  their  treaties,  and  by  the  local  law  of  either 
country.  The  lockl  law  of  each,  as  we  have  seen,  withholds 
from  consuls  the  diplomatic  privilege  of  exterritoriality.  A 
British  consul,  therefore,  has  no  just  cause  of  complaint,  if, 
when  charged  with  an  offence,  he  is  held  amenable  to  the  crimi- 
nal jurisdiction  of  the  United  States. 

In  addition  to  those  ordinary  means  of  redress  in  the  case  of 
the  misconduct  of  a  foreign  consul,  is  that  afforded  by  the  law 
of  nations.  The  President  of  the  United  States  has  the 
undoubted  power,  in  his  discretion,  to  withdraw  the  exequatur 
of  any  foreign  consul.  To  justify  the  exercise  of  this  power, 
he  does  not  need  the  fact  of  a  technical  violation  of  a  law  judi- 
cially proved.  He  may  exercise  it  for  any  reasonable  cause, 
whenever,  in  his  judgment,  it  is  ca}le<^for  by  the  interests  or 
the  honor  of  the  United  States.  (De  Olercq,  Guide  des  Con- 
sulates, p.  101.) 

On  each  of  these  points  provision  was  made  in  the  com- 
mercial convention  between  the  United  States  and  Great 
Britain  of  July  3d,  1815,  which  stipulates  that  ^^  before  any 
consul  (in  either  country)  shall  act  as  such,  he  shall,  in  the 
usual  form,  be  approved  and  admitted  by  the  government  to 
which  he  is  sent ;  and,  '*''*'  in  case  of  illegal  or  improper  con- 
duct towards  the  laws  of  the  government  of  the  country  to 
which  he  is  sent,  such  consul  may  either  be  punished  according 
to  law,  if  the  law  will  reach  the  case,  or  be  sent  back ;  the 
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offended  government  assigning  to  the  other  the  reasons  for  the 
same."     (Art.  iv.) 

This  convention,  by  its  terms,  was  to  subsist  only  four  years. 
By  a  subsequent  convention,  that  of  October  20th,  1818,  its 
duration  was  prorogued  ten  years,  (art.  iv ;)  and  afterwards,  by 
the  convention  of  August  6th,  1827,  for  another  ten  years,  and 
until  denounced  by  either  party  on  twelve  months'  notice. 

For  the  rest,  the  stipulations  of  the  convention  of  1815,  as 
continued  by  the  conventions  of  1818  and  1827,  are  but  decla- 
ratory of  the  law  of  nations,  as  that  is  understood  both  in 
Great  Britain  and  the  United  States. 

In  regard  to  the  minister,  it  is  clear,  if  he  violate  the  laws 
of  the  government  to  which  he  is  accredited,  or  otherwise  offend 
its  sovereignty,  there  is  no  remedy  except  in  the  manner  and 
form  prescribed  by  the  law  of  nations.  He  enjoys  exemption 
from  judicial  process,  which  immunity  is  not  so  much  his  right 
as  that  of  his  government. 

It  was  formerly  held  in  England,  as  we  see  in  March's  case, 
reported  by  RoUe,  in  the  time  of  James  I,  that,  "  although  an 
ambassador  is  privileged  by  the  law  of  nature  and  of  nations, 
yet,  if  he  commit  any  offence  against  the  law  of  nature  or 
reason,  he  shall  lose  his  privilege,  but  not  if  he  offend  against 
a  positive  law  of  any  jealm."  (RoUe's  R.,  p.  175.)  No  such 
distinction  between  mala  prohihita  and  mala  in  «e,  as  respects 
ambassadors,  is  now  admitted :  and  their  exterritoriality  is  the 
unanimous  doctrine  of  all  publicists,  and  is  recognised  in  Eng- 
land, as  it  is  in  the  United  States,  by  statute. 

The  whole  question  is  learnedly  discussed  by  Wildman,  whose 
views  are  in  accordance  with  those  of  Grotius  and  Bynkers- 
hoek,  which  now  prevail  throughout  Christendt>m.  (Institutes, 
vol.  i,  p.  90.) 

But  the  privilege  of  exterritoriality  is  not  conferred  on  a  pub- 
lic minister  as  a  shield  to  crime.  For  any  crimes,  which  he  may 
commit,  the  remedy  varies  according  to  the  nature  of  the  case. 

As  to  offences  against  the  municipal  law  of  the  country,  com- 
mitted by  a  foreign  minister,  or  other  person  entitled  to  the 
privilege  of  diplomatic  exterritoriality,  we  have  a  statute  which 
declares  that  any  writ  or  process  against  them,  issued  by  any 
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court,  is  Utterly  null  and  void.  (Act  of  April  30,  1790,  sec. 
25,  i  Stat,  at  Large,  p.  117.)  And  this  immunity  of  public 
ministers  has  been  the  subject  of  judicial  recognition  in  several 
instances.  (See  United  States  v.  Hand,  li  Wash.  C.  0.  R., 
485 ;  United  States  v.  Liddle,  Ibid.,  p.  205 ;  Exparte  Cabrera, 
Ibid.,  p.  232.  See  also  Wheaton  by  Lawrence,  p.  284 ;  Kent's 
Com.,  vol.  i,  p.  88 ;  Opinion  of  Mr.  Attorney  General  Lee,  of 
July  27, 1797.) 

•  The  cases  of  criminality  on  the  part  of  a  public  minister  may 
be  distinguished  into  the  following  classes : 

Ist.  If  the  crime  committed  by  the  minister  affect  individuals 
only,  {delicta  privata,)  the  government  of  the  country  is  to 
demand  his  recall ;  and  if  his  government  refuse  to  recall  him, 
the  government  of  the  country  may  either  expel  him  by  force, 
or  bring  him  to  trial,  as  no  longer  entitled  to  the  immunities  of 
a  minister.  (Kluber,  Droit  des  Gens,  sec.  211 ;  Ch.de  Martens, 
Guide  Diplomatique,  tom.  i,  p.  88.) 

2d.  If  the  crime  affect  the  public  safety  of  the  country,  its 
government  may,  for  urgent  cause,  either  seize  and  hold  his 
person  until  the  danger  be  passed,  or  expel  him  from  the 
country  by  force ;  for  the  safety  of  the  state,  which  is  superior 
to  other  considerations,  is  not  to  be  perilled  by  overstrained 
regard  for  the  privileges  of  an  ambassador.  (Ibid. ;  see  also 
Kent,  vol.  i,  38  ;  Schooner  Exchange  v.  McFadden,  vii  Cranch, 
116,  139.)  Indeed,  it  has  been  held,  in  such  a  case,  in 
England,  that  the  offending  party  may  be  proceeded  against  for 
treason.  "  If,*'  it  is  affirmed  in  the  case  of  Rex  v.  Owen,  "  an 
ambassador  compass  and  intend  death  to  the  king's  person,  in 
the  land  where  he  is,  he  may  be  condemned  and  executed  for 
treason."  (Rex  v,  Owen,  Rolle's  R.,  p.  188.)  But  that  dictum 
is  not  in  concord  with,  precedents,  which,  in  general,  go  no 
further  than  the  arrest  and  confinement,  an4  the  eventual  or 
the  immediate  expulsion,  of  a  public  minister,  for  treasonable 
acts,  or  acts  dangerous  to  the  security  of  the  state. 

Signal  instances  of  the  arrest  or  summary  expulsion  of  public 
ministers  in  such  a  case,  are  collected  by  Bynkershoek,  by 
Wicquefort,  by  Wildman,  and  by  Charles  De  Martens,  (Causes 
C^lSbres.) 
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A  very  modern  case  of  great  notoriety  is  that  of  Sir  Henry 
Bulwer,  who,  while  British  minister  at  Madrid,  during  the 
administration  of  the  Duke  of  Valencia,  (Greneral  Narvaez,) 
being  detected  in  complicity  with  domestic  revolutionists,  was, 
— after  his  recall  had  been  respectfully  requested  of  the  British 
government  and  refused  by  it, — required  by  letter  of  the  Duke 
of  Sotomayor,  the  Spanish  Minister  of  Foreign  Affairs,  to  quit 
Spain  immediately,  and  did  so.  (Hernandez,  Espana  y  el  Vis- 
conde  Palmerston,  Madrid,  1848.) 

This  incident  occasioned  a  brief  interruption  of  the  diplo- 
matic relations  of  the  two  governments ;  but  Spain  stood  firm; 
and,  as  Sir  Henry  Bulwer  had  acted  under  the  instructions  of 
Lord  Palmerston,  the  British  Minister  of  Foreign  Affairs,  the 
British  government,  after  some  delay,  and  the  exchange  of 
explanations,  conscious  that  it  had  been  placed  in  the  wrong  by 
Lord  Palmerston,  submitted  to  send  a  new  minister  to  Madrid. 
(Hansard's  Debates,  third  series,  vol.  99,  p.  847.) 

3d.  Finally,  if  the  offence  be  grave,  but  not  such  as  to  com- 
promise the  public  safety,  the  course  of  proceeding  in  accord- 
ance with  the  law  of  nations,  and  sanctioned  by  diplomatic 
usage,  is  to  demand  the  recall  of  the  minister,  and  meanwhile 
to  refuse,  or  not,  all  further  intercourse  with  him,  according  to 
the  circumstances. 

The  United  States  have  pursued  this  course  in  several  in- 
stances, of  which  a  memorable  one,  and  exactly  pertinent  to 
the  present  case,  is  the  demand  on  France  for  the  recall  of  M. 
Genet,  guilty  of  enlistments  in  this  country  without  the  con- 
sent of  its  Government.  (Am.  State  Papers^  For.  Af.,  vol.  i, 
No.  65.) 

The  public  law  and  usage  in  this  respect  tfre  well  stated  by 
a  modem  English  author,  who  says :  ' 

^'With  respect  to  the  dismissal  of  ministers,  it  is  usual, 
where  the  matter  admits  of  delay,  first  to  demand  his  recall. 
*  *  But  this  is  a  mere  act  of  courtesy,  which  cannot  be  ex- 
pected on  occasions  of  imminent  peril.  The  dismissal  of  an 
ambassador  on  such  occasions  is  not  an  assumption  of  jurisdic- 
tion, but  a  measure  of  self-defence,  which  no  one  has  ever 
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denied  to  be  legal  in  the  case  of  ambassadors.  *  *  If  an 
ambassador  use  force,  he  may  be  repelled  by  force.  *  *  When 
the  danger  is  imminent,  an  ambassador  may  be  seized  as  a 
public  enemy,  may  be  imprisoned,  may  be  put  to  death,  if  it 
be  indispensably  necessary  to  our  safety.'*  (Wildman,  Institutes, 
vol.  i,  p.  114.) 

On  the  whole,  the  case  of  the  British  minister,  regarded  in 
the  light  of  established  rules  of  the  law  of  nations,  and  diplo- 
matic usage  founded  thereon,  would  seem  to  resolve  itself  into, 
first,  a  question  of  strict  right,  and,  secondly,  of  discretfon  in 
the  exercise  of  that  right. 

It  clearly  is  not  a  case  affecting  the  security  of  the  state, 
and  thus  needing  or  justifying  the  interposition  of  summary 
authority,  as  in  the  instance  of  the  Prince  of  Cellamare  in 
France,  (Ch.  de  Martens,  Causes  CflSbres,  torn,  i,  p.  189,)  Count 
Gyllenberg  in  Great  Britain,  (Foster's  Crown  Law,  p.  187,)  and 
many  other  cases  of  historical  and  legal  notoriety  or  interest. 
No  acts  of  violence  are  imputed  to  the  British  minister,  nor 
any  purpose  or  fact  threatening  to  the  national  stability  of  the 
United  States.  What  is  charged  against  him  is  conduct  im- 
proper in  a  public  minister,  illegal  as  respects  the  municipal 
law,  injurious  to  the  national  sovereignty.  If  sufficiently  shown, 
it  requires  to  be  repressed  in  such  manner  as  effectively  to  vin- 
dicate the  public  honor.  Of  strict  right,  the  President  may,  as 
the  Queen  of  Spain  did  in  the  case  of  Sir  Henry  Bulwer,  send 
his  passports  to  the  British  minister,  with  intimation  to  leave 
the  country  without  delay ;  or  he  may  well,  in  his  discretion, 
adopt  the  milder  course,  as  President  Washington  did  in  the 
case  of  M.  Genet,  that  is,  after  affording  to  the  British  minister 
opportunity  of  e^lanation  through  the  Secretary  of  State, 
then,  if  his  explanation  be  not  satisfactory,  to  demand  his 
recall  of  the  Queen's  government.  The  personal  esteem,  which 
the  British  minister  justly  enjoys  here  in  other  respects,  might 
counsel  the  latter  course,  more  especially  if  the  British  govem- 
ttient,  assuming  the  responsibility  of  his  acts,  should  thereupon 
proceed  to  tender,  in  its  own  name,  complete  and  ample  satis- 
faction for  having  authorized  or  permitted  such  a  flagrant  wrong, 
as  the  systematic  attempt  to  recruit  a  military  force  in  the 
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United  States^  by  the  instrumentalit j  of  the  Lieutenant  Governor 
of  Nova  Scotia. 

I  have  the  honor  to  be,  very  respectfully, 

C.  GUSHING. 
To  the  President. 


WITHDRAWAL  OF  PATENT  PEES. 

Eyer/ applicant  for  a  patent  liaa  the  right  to  withdraw  hia  application,  and 
demand  the  restoration  of  two- thirds  of  the  thirty  doUars  duty-money  at 
any  period  of  time,  at  least,  anterior  to  the  making  oath  anew  and  proceed- 
ing upon  the  ulterior  stages  of  inquiry  after  adrerse  report  by  the  Commis- 
sioner. 

Attorney  General's  Office, 

August  16,  1855. 

Sir  :  I  have  received  and  duly  considered  your  communica* 
tion  of  the  19th  of  February  last,  referring  a  question  arising 
in  the  administration  of  the  Patent  Office. 

It  appears  that  sometime  in  the  year  1854,  the  Honorable 
A.  G.  Brown,  of  the  State  of  Mississippi,  in  behalf  of  Messrs. 
Farish  and  Eeeler,  paid  into  the  office  the  usual  sum  of  thirty 
dollars,  the  statute  fee,  on  their  application  for  a  patent  of 
certain  improvements  in  the  construction  of  rice  mills.  At  the 
same  time,  Mr.  Brown  deposited  a  model  of  the  alleged  inven- 
tion. Subsequently,  but  anterior  to  the  completion  of  the  appli- 
cation and  its  examination  by  the  Commissioner,  it  was  found 
that  the  model  was  too  large,  and  on  that  account  could  not  be 
received.  Upon  notice  of  this  fact,  Messrs.  Farish  and  Keeler 
withdrew  the  application,  and  demanded  a  return,  whether  of 
twenty  dollars,  two-thirds  of  the  fee  origmally  deposited  in  the 
Office,  or  of  the  whole  of  the  deposit,  does  not  distinctly 
appear. 

Upon  these  facts,  question  is  presented,  in  the  first  place, 
whether  Messrs.  Farish  and  Keeler  are  entitled  to  this  return 
under  the  provisions  of  the  first  section  of  the  act  of  August 
29th,  1842,  which  are  in  the  following  words : 

<^  That  the  Treasurer  of  the  United  States  be,  and  he  hereby 
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is  authorized  to  pay  back  out  of  the  patent  fund,  any  sum  or 
sums  of  money,  to  any  person  who  shall  have  paid  the  same 
into  the  Treasury,  or  to  any  receiver  or  depository  to  the  credit 
of  the  Treasurer,  as  for  fees  accruing  at  the  Patent  OfBce 
through  mistake,  and  which  are  not  provided  to  be  paid  by 
existing  laws,  certificate  thereof  being  made  to  said  Treasurer 
by  the  Commissioner  of  Patents."   (v  Stat,  at  Large,  p.  543.) 

This  statute  establishes  two  conditions  of  repayment, — first, 
original  payment  "  through  mistake ;"  and,  secondly,  mistake, 
in  which  no  right  of  reimbursement  was  given  by  existing 
laws. 

Now,  did  the  circumstances  under  which  the  money  was  paid 
into  the  Office  by  Mr.  Brown,  constitute  a  mistake  in  the  sense 
of  the  statute  ? 

That  is,  in  part,  a  question  of  fact.  At  any  rate,  there  is 
not  in  the  case  stated  any  apparent  mistake  of  law.  Whether 
there  was  or  not,  in  the  transaction,  any  mistake  of  fact  within 
the  statute,  seems  to  me  to  be  limited  to  a  single  question, 
namely,  whether  the  payment  of  the  money,  by  Mr.  Brown, 
and  the  deposit  of  the  model,  constituted  one  legal  act,  and  the 
money  was  paid  on  the  assumption  and  expectation  of  the  ac- 
ceptance of  the  model  by  the  Commissioner. 

If  the  payment  was  a  distinct  and  independent  fact,  then  the 
error  of  judgment,  on  the  part  of  the  applicants,  in  the  respect 
of  the  oversize  of  their  model,  could  not  so  operate  on  the 
payment  as  to  convert  that  into  a  mistake  in  law. 

In  fact,  on  the  case  stated,  the  applicants  paid  in  the  money 
just  as  any  other  applicants  do,  with  the  intention  of  going  on 
to  complete  the  application  or  not,  according  to  the  course  of 
circumstances,  and  their  own  contingent  purposes  in  the  pro- 
gress of  the  transaction ;  and  upon  these  premises  the  imper- 
fection of  the  model,  and  their  consequent  determination  to 
abandon  their  application,  stand  by  themselves,  without  quali- 
fying, in  any  respect,  the  legal  character  of  the  original  pay- 
ment. 

Supposing  that  no  right  to  repayment  of  the  whole  sum 
exists  under  the  statute  of  1842,  does  a  right  exist,  under  the 
statute  of  1888,  to  a  repayment  of  two-thirds  of  the  sum  ? 
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The  answer  to  this  question  depends  upon  the  signification  to 
be  given  to  the  following  sentence  in  the  7th  section  of  the 
act  of  July  4th,  1836,  namely : 

"  In  every  such  case,  if  the  applicant  shall  elect  to  withdraw 
his  application,  relinquishing  his  claim  to  the  model,  be  shall  be 
entitled  to  receive  back  twenty  dollars,  part  of  the  duty  re- 
quired by  this  act,  on  filing  a  notice  in  writing  of  such  election 
in  the  Patent  OflSce,  a  copy  of  which,  certified  by  the  Commis- 
sioner, shall  be  a  sufficient  warrant  to  the  Treasurer  for  paying 
back  to  the  said  applicant  the  said  sum  of  twenty  dollars."  (v 
Stat,  at  Large,  p.  118.)  ^ 

Now,  then,  what  are  the  cases  to  which  this  provision  applies, 
and  in  which  the  applicant,  withdrawing  his  application,  is  en- 
titled to  receive  back  two-thirds  of  the  regular  entrance  fee 
which  he  had  paid  into  the  office  ? 

In  order  to  comprehend  that  provision,  we  must  look,  first, 
to  its  grammatical  construction  and  its  immediate  context,  and, 
secondly,  to  the  general  policy  of  the  law. 

This  provision  is  the  third  in  order  of  the  three  first  sentences 
of  the  7th  section.  The  first  sentence  enacts  that,  "on 
the  filing  of  any  such  application,  description,  and  specifica- 
tion" as  had  been  prescribed  in  the  previous  section,  and  the 
payment  of  the  required  fee  or  duty  of  thirty  dollars,  the  Com- 
missioner shall  make  examination  of  the  alleged  new  invention 
or  discovery,  and,  if  he  find  it  to  be  a  new  useful  invention  or 
discovery,  he  shall  issue  a  patent  therefor."  The  second  sen- 
tence enacts  that  whenever,  on  such  examination,  it  shall  ap- 
pear to  the  Commissioner  that  the  applicant  is  not  the  inventor 
or  discoverer,  or  that  any  part  of  the  alleged  invention  or  dis- 
covery is  not  new,  or  has  been  patented  already,  or  described 
in  any  printed  publication  in  this  or  any  foreign  country,  or 
that  the  description  is  defective  or  insufficient,  he  shall  notify 
the  applicant  thereof,  in  order  that  he  may  renew  his  applica- 
tion or  alter  his  specification.  Then  comes  the  third  sentence, 
as  above  quoted  in  externa. 

Does  the  third  sentence  signify  that  the  applicant  may  with- 
draw his  application  and  receive  back  two-thirds  of  the  duty 
paid,  only  after  such  examination  and  partial  rejection  of  the 
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application,  as  the  second  sentence  sets  forth?  Or  may  he 
withdraw  that  application,  and  receive  back  the  twenty  dollars 
at  any  time  at  or  before  that  stage  in  the  progress  of  the  case? 

It  seems  to  be  understood  in  the  Patent  OflSce  that  the  twenty 
dollars  can  be  refunded,  only  after  such  partial  rejection  of  the 
application,  and  not  at  any  previous  stage  of  the  voluntary 
withdrawal  of  the  application.  I  am  not  able  to  concur  in  this 
construction.  I  do  not  perceive  anything,  either  in  the  phrase- 
ology or  in  the  connection  of  the  third  sentence,  which  limits 
its  virtue  to  the  condition  of  the  next  preceding  sentence.  I 
think  that  the  words,  with  which  the  third  sentence  commences, 
namely,  "  in  every  such  case,"  apply  to  all  the  contents  of  each 
of  the  two  preceding  sentences  of  the  section,  and  that,  at  any 
time  after  filing  the  application,  the  applicant  may  voluntarily 
withdraw  it,  and  demand  to  receive  back  the  twenty  dollars. 

If  it  were  otherwise,  however,  that  is,  if  the  words  "  in  every 
such  case,"  were,  by  necessary  grammatical  construction,  appli- 
cable only  to  the  contents  of  the  next  preceding  sentence,  then 
it  seems  to  me  that  a  right  to  withdraw  before  report,  and 
receive  back  twenty  dollars,  would  remain  as  a  necessary  impli- 
cation, on  the  ground  of  the  existence  of  the  less  right  being 
implied  in  the  express  enactment  of  the  greater  one. 

Why  should  the  applicant's  lociia  pcenitentice  come  into  exist- 
ence, not  until  after  a  partial  rejection  of  the  application? 
Why  should  it  not  as  well  exist  before  ?  I  cannot  discern  any 
reason  or  inducement  for  assuming  such  restriction  of  the  right 
of  voluntary  withdrawal.  It  is  clear  to  my  mind  that  the 
applicant  may  withdraw  at  any  time. 

If  the  applicant  may  withdraw  at  any  time,  what  conceivable 
reason  is  there  why  the  law  should  intend  a  forfeiture  of  the 
whole  fee  on  withdrawal  before  examination,  and  a  forfeiture  of 
only  one-third  of  it  after  examination  ? 

If  it  were  so,  the  law  would  present  this  singular  anomaly, 
that  an  applicant  could  obtain  a  learned  official  opinion  on  his 
case  for  ten  dollars,  and  then  withdraw,  but  would  have  to  pay 
thirty  dollars  on  withdrawing  without  the  opinion. 

So,  in  the  present  case,  the  applicants  may,  upon  that  hypo- 
thesis, deposit  a  cheap  model  and  file  a  defective  description. 
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pat  the  Office  to  the  trouble  of  an  examination,  and  then  with- 
draw, losing  only  ten  dollars,  but  must  lose  thirty  if  they  desire 
to  save  all  this  labor  to  themselves  and  the  Office. 

The  general  theory  of  the  law  in  this  matter  is  perfectly  well 
known.  It  proposes  that  the  expenses  of  the  Patent  Office 
shall  be  defrayed  out  of  the  fees  which  itself  receives,  and  not 
out  of  the  public  Treasury.  For  this  reason,  it  enacts  that 
when  the  applicant  withdraws  his  application,  he  shall  receive 
back  only  two-thirds  of  the  duty  he  had  paid  in,  because,  in 
the  very  fact  of  making  an  application,  he  becomes  equitably 
chargeable  with  some  part  of  the  expenses  of  the  Patent  Office. 
But  it  would  be  quite  absurd,  as  well  as  unjust,  to  enact  that  he 
shall  contribute  thirty  dollars  towards  those  expenses,  when  he 
makes  an  application  and  withdraws  it  the  next  day ;  and  that 
he  shall  contribute  only  ten  dollars,  when  he  subjects  the  Office 
to  all  the  charge  and  trouble  of  a  thorough  official  examination 
of  his  case,  and  then  withdraws  the  application.  It  is  not 
possible  that  the  law-maker  should,  in  fact,  have  intended  this 
absurdity ;  and,  whatever  his  purpose  may  have  been,  he  has 
not,  in  my  judgment,  declared  so  absurd  a  purpose  in  any  words 
of  enactment,  which  compel  the  juridical  expositor  to  accept  it 
as  the  true  legal  intendment  of  the  statute. 

In  xnf  opinion,  every  applicant  for  a  patent  has  the  right  to 
withdraw  his  application  and  demand  the  restoration  of  two- 
thirds  of  the  duty-money  at  any  period  of  time,  at  least  anterior 
to  his  making  oath  anew  and  proceeding  upon  those  ulterior 
stages  of  inquiry  which  the  statute  enacts  as  the  means  of 
enabling  the  applicant  to  obtain  a  revision  or  reversal  of  the 
adverse  report  of  the  commissioner.  Whether  his  lociu  pomi- 
tentice  extends  any  further  forward  or  not,  it  is  not  material 
here  to  inquire. 

I  think,  therefore,  that  Messrs.  Farish  and  Eeeler,  upon 
withdrawal  of  application  duly  made,  are  entitled  to  have 
refunded  to  them  two-thirds  of  the  money  deposited  by  Mr. 
Brown. 

I  have  the  honor  to  be,  very  respectfully, 

C-  GUSHING. 

Hon.  Robert  McClelland, 

Secretary  of  the  Interior. 
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DEPOSIT  OP  SHIP'S  PAPERS. 

Masters  of  Americftn  Tessels  are  subject  to  proseonUon  in  the  name  of  the 
consal  for  omission  to  deposit  with  him  the  papers  according  to  law,  but 
not  to  indictment 

Attorney  General's  Office, 

August  22,  1855. 

Sir:  I  have  received  jour  communication  of  the  21st, 
enclosing  a  letter  of  Mr.  Winthrop,  the  Consal  of  the  United 
States  at  Malta,  and  requesting  me  to  give  proper  instruction 
on  the  subject  to  the  Attorney  of  the  United  States  in  New 
York. 

It  appears  that  two  American  shipmasters,  Captain  Borland, 
of  the  ship  ^^  Gauntlet,"  and  Captain  Stetson,  of  the  ship 
^' AUeganian,"  refused,  on  entering  the  port  of  Malta,  to 
deposit  their  registers  with  the  consul. 

For  so  refusing,  they  are  subject  to  a  forfeiture  of  five  hundred 
dollars,  recoverable  by  the  consul,  in  his  own  name,  but  for  the 
benefit  of  the  United  States,  in  any  court  of  competent  juris- 
diction.    (Act  of  Feb.  23,  1803,  s.  2 ;  ii  Stat,  at  Large,  p.  203.) 

Criminal  procedure,  under  our  laws,  in  such  a  case,  applies 
only  to  the  masters  of  foreign  vessels  in  the  ports  of  the  United 
States.     (Act  of  March  3,  1817;  iii  Stat,  at  Large,  p.  362.) 

I  have  addressed  the  Attorney  of  the  United  States  on  the 
subject. 

Meanwhile,  I  advise  that  Mr.  Winthrop  be  instructed  to 
report  all  such  cases ;  and  in  regard  to  those  now  reported,  as 
also  any  others  of  the  same  description,  that,  to  prevent 
technical  difficulties,  he  transmit  express  authority  to  the 
Department  to  use  his  name  in  the  suits  communicating  separate 
authority  for  each  case.  It  may  be  well,  moreover,  to  instruct 
the  consul  to  see  that  proof  exists  in  each  case  of  the  violation 
of  the  law. 

I  am,  very  respectfully, 

C.  CUSHING. 

Wm.  Hunter,  Esq., 

Assistant  Secretary  of  State. 
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EXTRADITION  OF  FOREIGN  FUGITIVES  FROM  JUSTICE. 

By  treaty  between  the  United  States  and  Great  Britain  the  expense  attending 
the  proceedings  In  extradition  is  to  be  borne  by  the  goTemment  making  the 
reclamation. 

But  where,  in  consequence  of  conflict  between  the  judicial  authorities  of  the 
United  States  and  those  of  a  State,  the  latter  aiming  to  prevent  the  extradi- 
tion, the  United  States  intenrenes  to  maintain  its  own  dignity  in  the  pre- 
mises,  the  special  expenses  of  such  interyention  should  be  defrayed  by  the 
United  States. 

Attorney  General's  Office, 

Augmt  23,  1855. 

Sir:  Your  communication  of  the  23d  of  April  calls  my 
attention  to  the  claim  of  the  Marshal  of  the  United  States 
for  the  Southern  District  of  New  York,  for  expenses  incurred 
in  the  extradition  of  Alexander  Heilbom, 

It  appears  that  Heilborn  was  reclaimed,  on  due  application 
of  the  British  government  to  that  of  the  United  States,  as  a 
fugitive  from  the  justice  of  Great  Britain. 

The  crime  charged  upon  the  party  was  one  of  those  enume- 
rated in  the  treaty  stipulations  on  the  subject  existing  between 
the  two  governments ;  and  the  proper  forms  of  law,  as  required 
by  treaty,  statute,  judicial  construction,  and  administrative  regu- 
lation, were  pursued  in  his  case. 

He  was  arrested  in  New  York,  on  the  order  of  a  commissioner 
of  the  United  States. 

Pending  his  arrest,  he  applied  for  and  obtained  a  writ  of 
habeas  corpus  for  his  discharge,  from  a  judge  of  one  of  the 
courts  of  the  State  of  New  York. 

There  was  great  danger  that,  by  the  ingenuity  of  counsel, 
and  the  undue  readiness  of  courts  of  the  State  to  interfere  with 
the  jurisdiction  of  the  courts  of  the  United  States,  the  just 
reclamation  of  the  British  government  might  be  defeated  in 
this  case,  as  had  happened  in  other  similar  cases. 

It  seemed  to  me  sufficiently  discreditable  to  us  that  these 
conflicts  of  jurisdiction,  with  all  their  mischievous  consequences, 
should  occur  in  domestic  affairs ;  and  that  it  especially  behooved 
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the  GoYernment  of  the  United  States  to  guard  against  them  in 
our  foreign  relations. 

Accordingly,  I  assumed  tht  direction  of  the  proceedings,  and 
gave  such  instructions,  as  eventuated  in  protecting  the  authority 
of  the  United  States,  and  securing  the  extradition  of  Heilborn. 
(See  opinions  of  Dec.  13,  1858,  ante,  vol.  vi,  p.  227 ;  Jan.  80, 
1854,  ibid.  p.  270;  Feb.  13,  1854,  ibid.  p.  290.) 

In  the  course  of  these  proceedings,  the  extra  expenses,  for 
which  claim  is  now  made,  were  incurred. 

Now,  it  is  true  that,  by  the  treaty  in  question,  the  expenses 
of  extradition  are  to  be  borne  by  the  government  making  the 
requisition.  (Art.  10,  viii  Stat,  at  Large,  p.  576.)  And  it 
may  be,  that  if  these  expenses  be  now  paid  by  the  United  States, 
we  might,  in  strict  right,  call  on  that  of  Great  Britain  for  reim- 
bursement. 

But  that  is  an  ulterior  question  of  right,  or,  it  may  be,  of 
mere  good-will  and  comity  between  the  governments ;  while,  on 
the  surface  of  things,  is  the  fact  that  the  United  States  in- 
structed and  directed  their  officer  in  this  case,  and  did  so  in 
order  to  secure  the  execution  of  a  public  treaty,  and  to  vindicate 
our  public  faith  towards  Great  Britain. 

I  think,  therefore,  that  these  expenses  should  now  be  paid, 
in  the  first  instance  at  least,  by  the  United  States. 

As  to  the  fund,  to  which  they  shall  be  charged,  it  deserves 
reflection  whether  they  are  not  properly  chargeable  to  the  con- 
tingent expenses  of  foreign  intercourse  in  the  administration  of 
the  Secretary  of  State.  I  suggest  this,  only  for  consideration 
between  him  and  yourself. 

I  am,  very  respectfully, 

(Signed,)  C.  GUSHING. 

Hon.  Robert  McClelland, 

Secretary  of  the  Interior. 
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EXPENDITURES  FOR  PRESERVINa  NEUTRALITY. 

Miscellaneous  expenditares,  incurred  by  order  of  the  State  Department  for  the 
purpose  of  preserving  the  neutralitj  of  the  United  States,  are  chargeable  to 
the  funds  of  that  Department. 

Attorney  General's  Office, 

Atytist  24,  1855. 

Sir:  Your  letters  of  the  2d  and  15th  instant  refer  to  me 
for  consideration  certain  accounts  of  expense  incurred  in  watch- 
ing the  steamers  "  United  States**  and  "  Ocean  Wave,"  in  the 
port  of  New  York. 

It  appears  that  these  services  were  performed  in  execution 
of  orders  duly  and  lawfully  given  by  the  President,  through  the 
customary  and  proper  channel  of  the  State  Department,  to 
prevent  the  departure  of  the  steamers  in  question,  they  having 
been  chartered  by  Henry  L.  Kinney  and  Joseph  W.  Fabens, 
for  an  alleged  military  expedition  against  the  Republic  of  Nica- 
ragua, undertaken  in  violation  of  an  act  of  Congress,  (iii  Stat, 
at  Large,  pp.  447,  449.) 

It  is  undeniable,  therefore,  that,  assuming  the  service  charged 
for  to  have  been  performed  by  these  parties  as  charged,  reason- 
able compensation  therefore  is  due  to  them,  on  the  part  of  the 
United  States. 

Before  examination  of  the  accounts  is  entered  upon,  however, 
it  is  necessary  to  determine  to  what  Department  jurisdiction  of 
the  subject  belongs; 

I  think  you  have  rightfully  conceived  that  the  accounts  are 
not  of  matters  chargeable  by  their  nature  to  the  appropriations 
for  judicial  expenditures,  and  therefore  not  of  the  resort  of  the 
Home  Department. 

Inasmuch  as  the  orders  for  the  service  emanated  from  the 
Department  of  State,  and  were  issued  for  the  maintenance  of 
the  neutrality  of  the  United  States,  it  seems  very  clear  to  me 
that  the  accounts  are  chargeable  to  appropriate  funds  placed  by 
law  at  the  disposal  of  the  Secretary  of  State  for  objects  of 
foreign  relation. 
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I  have  therefore  enclosed  the  papers,  with  a  copy  of  this 
opinion,  to  the  Secretary  of  State. 

I  am,  very  respectfully, 

C.  GUSHING. 
Hon.  Robert  McClelland, 

Secretary  of  the  Interior. 


LIEUTENANT  GENERAL  SCOTT'S  CASE. 

Congress,  on  the  18th  of  May,  1798,  passed  an  act,  entitled  "An  act  autho- 
rizing the  President  of  the  United  States  to  raise  a  prorisional  armj,"  the 
fifth  section  of  which  is  in  the  following  words : 

"And  be  it  further  enacted^  That  whenever  the  President  shall  deem  it  expe- 
dient, he  is  hereby  empowered  to  appoint,  by  and  with  the  advice  and  consent 
of  the  Senate,  a  commander  of  the  army  which  may  be  raised  by  virtue  of  this 
act,  and  who  being  commissioned  as  Lieutenant  General  may  be  authorized 
to  command  the  armies  of  the  United  States,  and  shall  be  entitled  to  the  fol- 
lowing pay  and  emoluments,  viz :  two  hundred  and  fifty  dollars  monthly  pay, 
fifty  dollars  monthly  allowance  for  forage,  when  the  same  shall  not  be  pro- 
vided by  the  United  States,  and  forty  rations  per  day,  or  money  in  lieu 
thereof  at  the  current  price,  who  shall  have  authority  to  appoint,  from  time 
to  time,  such  number  of  aids  not  exceeding  four,  and  secretaries  not  exceed- 
ing two,  as  he  may  judge  proper,  each  to  have  t)ie  rank,  pay,  and  emoluments 
of  a  lieutenant  colonel."     (i  Stat,  at  Large,  pp.  658-559.) 

Congress,  on  the  15th  of  February,  1855,  passed,  in  the  following  words : 

**  A  Resolution,  authorizing  the  President  of  the  United  States  to  confer  the 
Title  of  Lieutenant  General  by  brevet,  for  eminent  serrices. 

**  Resolved,  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled.  That  the  grade  of  lieutenant  general  be, 
and  the  same  is  hereby  revived  in  the  Army  of  the  United  States,  in  order 
that  when,  in  the  opinion  of  the  President  and  Senate,  it  shall  be  deemed 
proper  to  acknowledge  eminent  services  of  a  major  general  of  the  Army  in 
the  late  war  with  Mexico,  in  the  mode  already  provided  for  in  subordinate 
grades,  the  grade  of  lieutenant  general  may  be  specially  conferred  by  brevet, 
and  by  brevet  only,  to  take  rank  from  the  date  of  such  service  or  services : 
Provided,  however,  That  when  the  said  grade  of  lieutenant  general  by  brevet 
shall  have  once  been  filled,  and  have  become  vacant,  this  joint  resolution 
shall  thereafter  expire  and  be  of  no  effect." 

Thereupon,  the  President  of  the  United  States  nominated  General  Scott  to  the 
Senate  to  be  Lieutenant  General  by  brevet,  he  was  confirmed  as  such,  and 
commissioned  as  such. 

And,  upon  the  question, — Whether  there  is  now  in  force  any  law  fixing  the  pay 
and  allowances  of  the  grade  of  lieutenant  general,  it  was 

Held :  1.  The  provisions  of  the  fifth  section  of  the  act  of  May  28th,  1798,  have 
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been  repealed,  in  so  far  as  regards  the  oflSce  vhich  it  created,  by  subseqaent 
statutes,  and  especially,  if  by  no  other  effectually  and  finally,  yet  certainly 
by  that  of  March  2d,  1821. 

2.  It  does  not  clearly  appear  that  the  provisions  of  the  fifth  section  of  the  act 
of  May  28th,  1798,  as  to  the  pay  of  the  grade  of  lieutenant  general,  had 
been  repealed,  either  expressly  or  tacitly,  by  any  subsequent  act,  and  the 
same  is  probably  to  be  regarded  as  having  remained  in  abeyance,  capable 
of  renewed  legal  efficacy,  if  that  rank  should  at  any  time  be  re-established 
without  additional  legislation  as  to  its  pay  and  emoluments. 

8.  The  enactment  in  the  joint  resolution  that  the  "grade"  of  lieutenant 
general  be  *•  revived"  does  not  have  the  consequential  effect  in  law  to  revive 
the  statute  as  such,  provided  the  same  had  previously  been  repealed. 

4.  But,  when  a  statute  revives  a  statute  grade  or  office,  it  is  to  be  intended,  if 
nothing  to  the  contrary  appear,  that  the  statute  provision  as  to  pay  and 
emoluments  previously  annexed  to  the  grnde  or  office,  is  by  legal  conse- 
quence revived,  whether  that  provision  of  the  statute  bad  or  not  been 
repealed. 

6.  Hence,  the  joint  resolution  must  receive  one  or  the  other  of  these  alternative 
constructions:  Either,  first,  it  intends  that  the  pre-existing  provision  of 
statute,  which  fixed  the  pay  of  the  grade  of  lieutenant  general,  had  never 
been  repealed,  that  the  law  on  that  subject  was  dormant,  awaiting  the  exist- 
ence of  an  office  and  a  person  to  which  and  to  whom  it  should  become  appli- 
cable, the  office  being  supplied  by  the  resolution,  and  the  person  by  his 
appointment  to  the  office ; — or,  secondly,  it  intends,  assuming  that  the  sta- 
tute-office of  lieutenant  general  with  its  pay  and  emoluments  once  existed, 
but  had  been  repealed  or  had  fallen  into  desuetude,  to  revive  that  statute- 
office,  for  this  occasion,  and  in  so  doing  to  resuscitate  the  statute-pay  and 
emoluments  of  the  office ;  and,  therefore,  there  is  now  in  force  a  law,  in  the 
fifth  section  of  the  act  of  May  28th,  1798,  fixing  the  pay  of  the  grade  of 
lieutenant  general. 

Attorney  General's  Office, 

Atigust  24,  1855. 

Sir  :  Your  communication  of  the  25th  of  April  informs  me 
that  Brevet  Lieutenant  General  Scott  has  submitted  an  account 
for  brevet  pay  during  certain  periods  of  time,  when  he  claims 
to  have  been  on  duty  and  to  have  had  a  command  according  to 
his  brevet  rank ;  and  proceeds  to  state  that,  "  before  determin- 
ing the  question  whether  he  had  such  a  command,  and  if  so, 
what  class  of  allowances  he  would  be  entitled  to,  the  question 
arises  whether  there  is  in  force  any  law  fixing  the  pay  and 
allowances  of  that  grade."  And  upon  "  this  point"  you  request 
my  official  opinion. 

Immediately  on  my  receipt  of  your  communication,  a  note 
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was  addressed  to  Oeneral  Scott,  under  date  of  the  28th  of  April, 
— advising  him  of  the  fact,  and  also,  that  in  every  question 
before  me  affecting  individual  rights,  it  was  my  practice  to  give 
notice  to  parties  known  or  supposed  to  be  interested,  in  order 
that  they  might  have  opportunity  of  being' heard, — and  inviting 
him  to  communicate  to  me  in  writing  his  views  upon  the  subject 
of  reference. 

Thereupon  General  Scott  transmitted  to  me,  from  time  to 
time,  such  arguments  on  the  question,  either  his  own  or  those 
of  learned  counsel,  as  he  deemed  material  to  aid  me  in  its  in- 
vestigation. 

General  Scott  was  also  informed  that,  in  the  purpose  of  hold- 
ing my  mind  unbiassed  on  the  subject,  it  would  not  be  taken  up 
in  the  office  for  examination  until  he  should  request  me  to  con- 
sider the  argument  as  closed. 

I  did  not  feel  myself  authorized  so  to  consider  it  until  the 
28th  of  June  ;  and  the  question  has  been  held  under  advisement 
by  me  since,  not  so  much  on  account  of  the  intrinsic  difficulty  of 
that  question, — although  it  is  a  very  nice  one  of  statutory  con- 
struction,— as  for  other  incidental  reasons. 

It  is  unnecessary  to  speak  here  of  any  of  these  reasons  except 
the  fact,  that  the  illustrative  papers  filed  comprehend  sugges- 
tions from  yourself  and  from  General  Scott,  with  arguments  or 
opinions  from  jurisconsults  of  great  eminence  in  the  States  of 
New  York,  Pennsylvania,  and  Maryland,  including  three  of  my 
predecessors  in  the  office  of  Attorney  General. 

Arguments  upon  a  question  of  law,  as  upon  any  other,  de- 
pend, for  the  degree  in  which  they  shall  influence  the  determin- 
ing mind,  primarily  on  their  matter,  independently  of  the  person 
who  speaks  or  writes.  But  mere  authority  in  all  questions  has 
weight  and  is  entitled  to  consideration,  if  it  be  the  authority  of 
men  of  general  intelligence  or  of  special  experience  or  know- 
ledge. Such  are  all  those  of  whom  the  suggestions  are  before 
me.  They  might  have  guided  me  to  a  conclusion  at  once,  had 
they  concurred  in  reasons  and  in  conclusion.  But,  in  the 
present  case,  even  where,  as  in  the  arguments  of  counsel,  there 
is  identity  of  conclusion,  yet  that  conclusion  is  reached  by  con- 
flicting and  contradicting  lines  of  reasoning.     Thus  it  becomes 
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necessary  for  me  to  reflect  for  myself,  not  only  as  to  the  official 
decision  to  be  made,  but  as  to  the  arguments  by  which  it  should 
be  justified  to  my  own  convictions,  to  you,  to  the  party  inter- 
ested, and  to  the  country. 

The  functions  of  the  Attorney  General,  in  this  branch  of  his 
.  official  duty,  are  quasi-judicial.  He  should  sedulously  aim  to 
be  true  in  every  case ;  that  is,  to  decide  all  questions  of  law, 
large  and  small,  according  to  their  merits,  and  by  rules  of  logi- 
cal deduction,  which,  but  for  the  comprehensiveness  and  com- 
plexity of  legal  science,  and  the  consequent  difficulty  of  taking, 
in  all  the  elements  of  a  question,  would  lead  as  surely  to  certain 
conclusions,  as  the  process  of  mathematical  demonstration. 
Such  absolute  certainty  not  being  attainable  in  legal  questions, 
the  juridical  expositor,  when  circumstances  permit,  pauses,  not 
only  for  the  cause  of  any  doubts  inherent  in  the  question  to  be 
decided,  but  also  for  that  of  any  consideration,  which  it  involves, 
of  particular  importance  or  responsibility. 

Itfwas  obviously  proper,  therefore,  to  study  this  question 
maturely,  and  to  weigh  it  well  in  all  its  parts  and  legal  rela- 
tions. I  have  done  this,  and  now  proceed  to  set  forth  my  con- 
clusion, with  the  successive  steps  of  induction  or  analysis  by 
which  it  has  been  reached. 

I  shall  confine  myself,  be  it  observed,  rigidly  to  your  ques- 
tion, without  going  beside  it  into  collateral  matters,  or  beyond 
it  into  ulterior  ones :  from  all  which  you  have  been  so  good  as 
to  relieve  me  by  the  definiteness  and  precision  with  which  your 
question  is  propounded. 

What  we  have  to  determine  is,  the  true  legal  intendment  and 
operation,  upon  a  single  point,  of  the  following  joint  resolution 
of  Congress,  approved  February  15,  1855,  namely : 

^^  A  resolution  authorizing  the  President  of  the  United  States 
to  confer  the  title  of  lieutenant  general  by  brevet  for  eminent 
services. 

^^  Resolved  by  the  Senate  and  House  of  Representatives  in 
Congress  assembled,  That  the  grade  of  lieutenant  general  be, 
and  the  same  is  hereby  revived  in  the  Army  of  the  United 
States,  in  order  that  when,  in  the  opinion  of  the  President  and 
Senate,  it  shall  be  deemed  proper  to  acknowledge  eminent  ser- 
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Vices  of  a  major  general  of  the  Army  in  the  late  war  with  Mex- 
ico, in  the  mode  already  provided  for  in  subordinate  grades,  the 
grade  of  lieutenant  general  may  be  specially  conferred  by  bre- 
vet, and  by  brevet  only,  to  take  rank  from  the  date  of  such 
service  or  services:  Provided,  however,  That  when  the  said 
grade  of  lieutenant  general  by  brevet  shall  have  once  been  filled 
and  have  become  vacant,  this  joint  resolution  shall  thereafter 
expire  and  be  of  no  effect."     (x  Stat,  at  Large,  p.  723.) 

Major  General  Scott  was  the  only  person  to  whom  this  reso- 
lution could,  by  possibility,  be  made  to  apply.  He  was  accord- 
ingly nominated  by  the  President  to  the  Senate,  and  his  nomi- 
nation having  been  confirmed,  he  received,  in  due  course,  a 
commission,  of  which  the  following  is  a  copy  : 


^^THE  PRESIDENT  OF  THE  UNITED  STATES  OF   AMERICA, 

"  To  all  who  shall  see  these  presents^  greeting : 

"  Know  ye,  that  I  do  hereby  confer  on  Major  General  Win- 
field  Scott,  of  the  Army  of  the  United  States,  by  and  with  the 
advice  and  consent  of  the  Senate,  the  rank  of  lieutenant  gene- 
ral by  brevet  in  said  army,  for  eminent  services  in  the  late  war 
with  Mexico,  to  rank  as  such  from  the  twenty-ninth  day  of 
March,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  forty-seven,  the  day  on  which  the  United  States  forces 
under  his  command  captured  Vera  Cruz  and  the  castle  of  San 
Juan  de  Ulua. 

"  And  I  do  strictly  charge  and  require  all  officers  and  sol- 
diers under  his  command  to  obey  and  respect  him  accordingly ; 
and  he  is  to  observe  and  follow  such  orders  and  directions,  from 
time  to  time,  as  he  shall  receive  from  me  or  the  future  Presi- 
dent of  the  United  States  of  America  and  other  officers  set 
over  him,  according  to  law  and  the  rules  and  discipline  of  war. 
This  commission  to  continue  in  force  during  the  pleasure  of  the 
President  of  the  United  States  for  the  time  being. 

"  Given  under  my  hand,  at  the  City  of  Washington,  the 
seventh  day  of  March,  in  the  year  of  our  Lord  one 
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thousand  eight  hundred  and  fifty-five,  and  in  the  seventy- 
ninth  year  of  the  independence  of  the  United  States. 

"FRANKLIN  PIERCE. 
"  By  the  President : 

"Jefferson  Davis,  Secretary  of  War.'' 

General  Soott  then  filed  in  the  office  of  -the  Paymaster 
General  the  account,  in  considering  which,  as  a  part  of  your 
administrative  duty,  you  have  deemed  yourself  arrested  by  the 
question  of  law,  whether  there  is  in  force  any  law  fixing  the 
pay  and  allowances  of  the  grade  of  lieutenant  general  ? 

The  occurrence  of  controversy  in  this  matter  is  a  conse- 
quence of  the  want  of  express  declaration  concerning  it  in  the 
joint  resolution.  Congress  might  have  precluded  all  question 
as  to  the  point  by  expressly  referring  to  it.  This  it  has  not 
seen  fit  to  do.  At  the  same  time,  we  must  concede  that  Con- 
gress has  incontestable  power  to  legislate  in  any  terms  of  enact- 
ment, whether  more  or  less  plain,  which  in  its  good  pleasure  it 
chooses  to  adopt ;  and  such  enactment,  supposing  it  constitu- 
tional in  substance,  is,  when  it  has  been  approved  by  the  Presi- 
dent, or  has  duly  passed  without  his  approval,  the  law  of  the 
land,  and  obligatory,  according  to  its  true  legal  intendment, 
after  that  shall  have  been  ascertained,  on  the  President,  and 
of  course  on  the  administrative  and  judicial  officers  of  the 
United  States. 

In  many  respects  the  resolution  is  unequivocally  explicit  and 
clear  in  signification. 

The  title  is,  "  A  resolution  authorizing  the  President  of  the 
United  States  to  confer  the  title  of  lieutenant  general  by  brevet 
for  eminent  services."  I  do  not  think  any  material  inference 
deducible  from  this  word  "  title."  We  shall  find,  in  the  sequel, 
that  its  use  is  not  without  example  and  significance  in  the  body 
of  acts.  If  it  were  otherwise,  the  case  would  come  under  the 
general  rule,  that  the  title  of  a  law  does  not  control  its  enact- 
ments. That  rule  is  well  stated  by  Chief  Justice  Marshall,  as 
follows: 

"  Neither  party  contends  that  the  title  of  an  act  can  control 
plain  words  in  the  body  of  the  statute ;  and  neither  denies  that, 
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taken  with  other  parts,  it  may  assist  in  removing  ambiguities. 
Where  the  intent  is  plain,  nothing  is  left  to  construction. 
Where  the  mind  labors  to  discoyer  the  design  of  the  legislature, 
it  seizes  everything  from  which  aid  can  be  derived ;  and  in  such 
case  the  title  claims  a  degree  of  notice,  and  will  have  its  due 
share  of  consideration."  (United  States  v.  Fisher,  ii  Cranch, 
p.  858.) 

We  may  pass  over  the  title,  therefore,  or,  at  least,  lay  it  aside, 
until  we  shall  have  examined  the  text  of  the  resolution. 

Analyzing  carefully  the  resolution,  we  perceive,  quoting 
words  where  they  are  material,  that  it  plainly  enacts  the  follow- 
ing things,  namely : 

1.  "  The  grade  of  lieutenant  general  *  *  *  is  hereby  revived 
in  the  Army  of  the  United  States,"  for  a  certain  purpose. 

2.  That  purpose  is  to  provide  means  by  which  to  meet  the 
case,  if  it  exists,  where,  "  in  the  opinion  of  the  President  and 
Senate,  it  shall  be  deemed  proper  to  acknowledge  eminent  ser- 
vices of  a  major  general  of  the  Army  in  the  late  war  with 
Mexico,  in  the  mode  already  provided  for  in  subordinate 
grades." 

8.  Such  case  being  found,  ^'  the  grade  of  lieutenant  general 
may  be  conferred  by  brevet,  and  brevet  only."  That  is  to  say, 
the  supposed  major  general,  if  he  have  the  new  commission 
bestowed,  is  nevertheless,  after  that,  major  general  only  in 
lineal  rank,  and  his  brevet  commission  of  lieutenant  general 
becomes  an  office  of  that  grade  only  in  the  contingency  of  such 
officer  being  placed  in  command  or  on  duty  according  to  his 
brevet  rank. 

4.  When  conferred,  the  party  receiving  the  brevet  is  "  to 
take  rank  from  the  date  of  such  service  or  services;"  that  is, 
reconnecting  with  the  antecedent  words,  to  take  rank  ^^by 
brevet,  and  brevet  only ;"  and  whether  the  rank  thus  dating 
from  a  time  passed  is  to  have  any  retroactive  consequences, 
will  depend,  in  the  relation  of  rights,  on  the  question,  whether 
the  party  has  within  the  prescribed  period  been  in  command 
and  on  duty  according  to  such  brevet  rank.  (Act  of  April  18, 
1818,  2  Stat,  at  Large,  p.  427.) 

6.   "  When  the  said  grade  of  lieutenant-general  by  brevet 
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shall  have  once  beea  filled,  and  have  become  vacant,"  the  joint 
resolution  "is  to  expire  and  be  of  no  effect,"  except  in  the 
determination  of  any  future  and  consequent  question  which  it 
may  involve.  (Smith,  Com.  Stat,  and  Const.  Law,  s.  760-775.) 

Now,  there  is  no  room  for  controversy  as  to  what  is  the  sig- 
nification of  the  words  "grade  of  lieutenant  general,"  in  the 
third  member  of  the  resolution.  That  has  been  construed  by 
the  only  constitutional  means  of  construing  it,  namely,  the  be- 
stowment  by  the  President  of  the  United  States,  with  advice 
and  consent  of  the  Senate,  of  the  commUdian  of  lieutenant 
general  by  brevet  on  General  Scott.  He  is  a  commissioned 
officer  in  the  Army,  of  that  titular  designation,  which,  in  the 
military  legislation  of  some  countries,  if  not  of  our  own,  more 
especially  in  that  of  Great  Britain,  whose  language  is  ours,  is 
a  grade,  a  step,  or  degree  in  military  office,  the  lawful  holder 
of  which  has  a  relation,  by  military  law  and  usage,  to  officers 
superior  and  to  officers  inferior,  as  definite  as  a  brigadier  general, 
a  colonel,  a  captain,  or  a  lieutenant.  By  the  very  tenor  of  this 
commission,  as  of  other  similar  commissions,  all  officers  and 
soldiers  under  his  command  are  charged  and  required  to  "  obey 
and  respect  him,"  according  to  his  "rank." 

Having  arrived  at  this  point,  we  may  dismiss,  once  for  all,  the 
title  of  the  resolution  as  of  no  further  account  in  the  present 
investigation. 

Then,  taking  up  the  second  member  of  the  resolution,  we  see 
that  its  inducement  is  definitely  stated,  namely,  "  to  acknow- 
ledge eminent  services;"  and  the  legal  consequence  of  statu- 
tory construction  follows,  that  it  is  to  receive  a  beneficial,  or, 
as  it  is  termed  in  the  law  books,  a  liberal  interpretation.  (Ba- 
con's Abr.  by  Bouvier,  vol.  ix,  p.  251.) 

Next,  by  very  clear  expressions  of  the  second,  third,  and 
fourth  members  of  the  resolution,  the  existing  law  concerning 
brevet  rank,  in  contradistinction  to  lineal  rank,  as  that  law  is 
construed  in  the  case  of  "subordinate  grades,"  is  to  be  applied, 
so  far  as  it  may  be  applicable,  to  the  superior  grade  of  lieute- 
nant general  by  brevet. 

Next,  according  to  the  first  member^  it  is  a  grade  in  the 
Army  of  the  United  States,  revived;  that  is,  which  once  ex- 
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isted,  which  had  ceased  to  be,  and  which  has  been  recalled  to 
life  by  this  resolution. 

In  fact,  on  going  back  to  a  former  period  of  our  history,  we* 
find  that,  by  the  5th  section  of  an  act  passed  on  the  28th  of 
May,  1798,  entitled  "  An  act  authorizing  the  President  of  the 
United  States  to  raise  a  provisional  army,"  in  the  imminent 
expectation  of  war  with  the  French  Republic,  it  was  enacted 
that,  ^'  whenever  the  President  shall  deem  it  expedient,  he  is 
hereby  empowered  to  appoint,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  ^a  commander  of  the  army  which  may  be 
raised  by  virtue  of  this  act,  and  who,  being  eommmioned  as 
lieutenant-general,  may  be  authorized  to  command  the  armies 
of  the  Fnited  States;"  (1  Stat,  at  Large,  p.  558;)  and  that 
afterwards,  by  a  clause  of  the  act  passed  on  the  3d  of  March, 
1799,  entitled  "  An  act  for  the  better  organizing  of  the  troops 
of  the  United  States,  and  for  other  purposes,"  it  was  enacted 
that  "  A  commander  of  the  Army  of  the  United  States  shall 
be  appointed  and  commissioned  by  the  style  of  *  general  of  the 
armies  of  the  United  States,'  and  the  present  office  and  title  of 
lieutenant  general  shall  thereafter  be  abolished/'  (i  Stat,  at 
Large,  p.  752.)  So  that  the  commission,  the  office,  the  title 
was  created  by  the  act  of  1798  ;  it  was  contingently  abolished 
by  that  of  1799 ;  perhaps  it  was  absolutely  abolished  by  some 
later  act ;  and  it  is  revived  under  the  name  of  grade,  or  title, 
by  the  present  resolution. 

I  do  not  mean,  however,  in  referring  now  to  the  act  of  1798, 
to  say  or  imply  that  the  word  "  revive"  in  the  resolution  has  or 
has  not  any  legal  relation  to  that  statute.  I  speak  of  it  now 
only  as  a  fact. 

Finally,  by  the  last  member  of  the  resolution,  when  the  office 
of  lieutenant  general,  now  revived  and  filled,  shall  become  va- 
cant, it  shall  again  pass  out  of  existence :  that  is,  it  shall  not 
be  in  the  power  of  the  President,  under  this  resolution,  to  bestow 
the  same  brevet  grade  on  any  other  major  general  of  the  Army 
of  the  United  States. 

Thus  far,  it  seems  to  me,  we  tread  on  "firm  ground ;  I  cannot 
feel  that  it  is  anywhere  unstable  beneath  my  feet.    But  passing 
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beyond  this  point,  we  enter  upon  the  region  of  doubts  and  of 
difficulties. 

In  the  first  place,  it  is  very  earnestly  and  elaborately  argued 
that  the  word  "revived,**  as  attached  to  the  "grade  of  lieute- 
nant general'*  in  the  first  member  of  the  resolution,  has  the 
legal  effect  to  restore  to  vitality  certain  provisions,  assumed  to 
have  been  repealed,  of  the  act  of  1798, — namely,  the  entire  sec- 
tion in  which  authority  was  given  to  the  President  to  appoint 
and  commission  a  lieutenant  general. 

That  the  word  "  revive*'  in  a  statute  mtfy  and  generally  does 
have  a  definite  and  technical  meaning,  cannot  be  denied. 

Thus,  when  the  act  of  Parliament  of  29th  George  II,  ch. 
28,  enacts  that  the  repealed  act  of  2d  George  II,  ch.  22,  "be 
and  the  same  is  hereby  revived  and  continued  in  force**  until  a 
certain  day  mentioned,  it  is  clear  that  the  word  "  revive"  recalls 
to  life,  and  restores,  re-establishes,  the  legislative  force  of  the 
act,  which  force,  being  thus  reanimated,  is  to  "continue." 

So,  when  the  State  of  Virginia  repeals  the  rule  of  the  com- 
mon law,  by  enacting  that  "when  a  law  which  may  have 
repealed  another,  shall  itself  be  repealed,  the  previous  law 
shall  not  be  revived  without  express  words  to  that  effect,  unless 
the  law  repealing  it  be  passed  at  the  same  session,"  it  is  clear 
that  here  the  word  "  revived"  has  technical  signification. 
(Revis.  Code,  p.  101-102.) 

So  it  was  when  Congress,  by  act  of  the  1st  of  May,  1810, 
enacted  that,  if  either  Great  Britain  or  France  shall,  within  a 
certain  prescribed  time,  so  revoke  or  modify  her  edicts,  as  that 
they  shall  cease  to  violate  the  neutral  rights  of  the  United 
States,  and  the  other  shall  not  do  it,  other  sundry  enumerated 
provisions  of  an  expired  statute  shall,  after  proclamation  by 
the  President,  "  be  revived  and  have  full  force  and  effect."  (ii 
Stat,  at  Large,  p.  606.)  The  same  act,  by  the  way,  affords  in 
other  provisions  an  example  of  contingent  repeal. 

So,  in  judicial  construction,  when  Chancellor  Bland  discusses 
at  length  the  question  whether  by  a  certain  law  of  the  State  of 
Maryland  a  certain  other  law  was  revived^  and  if  it  were,  to 
what  extent,  he  assumes  the  technical  force  of  the  word.  (The 
Chancellor's  case,  i  Bland,  pp.  665,  666.     See  also  Broughton 
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V.  QvXijy  ix  B.  &  0.,  pp.  344,345  ;  Brig  Aarora,  vii  Granch,  582 ; 
Calvert  v.  Makepeace,  i  Smith,  (Ind.)  p.  86.) 

It  has  the  same  force  in  the  countries  of  the  civil  law.  Thus, 
the  code  of  Louisiana  enacts  that  "  le  rappel  d'une  loi  qui  en 
rappelait  une  autre  ne  fait  pas  revivre  la  premiere,  si  cela  n'est 
ainsi  ezprim^."  (Art.  23.) 

In  fact,  the  word  having  this  power  is  coeval  with  our  law, 
either  as  applied  to  statutes,  legal  proceedings,  rents,  or  other 
rights.  (See  Broke's  Abr.  Revivings ;  Viner's  Abr.  Revival.) 

But  even  admitting,  as  we  must,  that  the  word  '^  revive"  has 
in  frequent  use  a  technical  sense,  it  will  not  necessarily  follow 
that  it  is  used  here  in  that  sense,  or,  if  so  used,  that  it  draws 
after  it  the  supposed  consequences. 

The  resolution  says  the  "grade"  shall  be  "revived."  That 
is  a  definite  and  precise  expression.  I  do  not  see  how  it  neces^ 
9arily  draws  after  it  the  whole  of  one  section  of  the  act,  any 
more  than  all  the  sections. 

To  say  that  the  word  "  revive"  in  the  resolution  has  all  this 
virtue,  is  to  presume  for  it  in  the  case  a  signification  which  it 
does  not  necessarily  possess,  that  is,  to  beg  the  whole  question. 
Did  the  law-maker  intend  to  use  this  word  in  a  mere  historical 
sense,  as  indicating  only  that  it  was  a  thing  which  had  once 
existed?  Or  in  a  sense  of  legal  catenation  to  the  previous 
statute  in  virtue  of  iiAich  it  had  existed  ?  There  is  nothing  in 
the  word  itself,  or  in  its  context,  to  direct  the  mind  one  way  or 
the  other  decisively  on  that  point.  We  cannot  assume  it,  there- 
fore, nor  concede  it,  in  the  outset,  as  a  basis  of  argument  for 
legal  consequences. 

It  is  urged  that,  if  in  office  of  a  given  grade,  the  officer  must 
have  the  pay  of  the  grade.  I  reply,  he  may  be  entitled  to  pay ; 
it  will  not  necessarily  follow  that  the  pay  has  been  provided 
either  as  to  rate  or  appropriation.  True,  the  presumption  is, 
that,  when  Congress  creates  an  office,  it  provides  compensation 
for  the  officer.  But  the  presumption  is  not  proof,  and  it  may 
be  contradicted  by  the  proof.     It  may  be  a  caBU9  omi88U9. 

Such  omissions  happen  in  the  course  of  legislation.  Thus, 
authority  was  given  to  the  President  by  treaty  and  law  to 
appoint  a  commissioner  to  run  the  boundary  line  between  the 
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United  States  and  the  Mexican  Republic,  under  the  treaty  of 
Guadalupe  Hidalgo,  and  the  officer  was  appointed  and  proceeded 
on  the  duty ;  but  the  rate  of  his  compensation  waa  not  fixed 
until  afterwards,  and  by  a  subsequent  Congress,  (ix  Stat,  ai 
Large,  p.  426.)  Examples  of  the  same  thing  not  seldom  occur. 
In  general,  it  does  not  follow  because  an  office  exists,  and  is 
fiHed,  that  therefore  the  compensation  has  been  fixed ;  nor,  if 
tl\e  compensation  has  been  fixed,  that  therefore  an  appropria- 
tion has  been  made  for  its  payment.  Of  course,  no  decisive 
conclusion  as  to  the  force  of  the  word  "  revived"  here  can  be 
derived  from  this  line  of  argumentation. 

The  same  remark  applies  to  arguments  founded  on  the  recog- 
nised statute  appreciation  of  the  services  of  General  Scott. 

The  imperfection  of  the  line  of  argument  under  consideration 
is  manifested  in  another  way.  It  assumes  that  the  revival  of 
the  "grade"  revives  the  statute  in  which  the  grade  was  first 
enacted,  and  then  it  applies  to  the  case  all  the  rules  of  con- 
struction, applicable  to  the  fact  of  a  dead  statute,  revived  by  a 
new  one.  That,  in  my  estimation,  is  carrying*  constructive  con- 
sequences a  little  too  far.  Unless  the  primary  consequence  be 
justly  deducible  from  the  language,  of  course  the  consecutive 
one  cannot  be ;  and  the  resolution,  in  terms,  revives  a  "  grade," 
not  a  statute. 

True,  it  has  been  adjudged  that  the  rSvival  of  a  particular 
act  of  Parliament,  by  name,  revives  along  with  it  other  amenda- 
tory and  explanatory  acts.  (Williams  v.  Roughedge,  ii  Burr. 
747.)  But  to  revive  a  statute  is  one  thing,  another  to  revive  a 
grade. 

Even  if,  then,  we  concede  to  the  word  "  revive"  in  the  reso- 
lution its  amplest  legal  import,  still  we  must  narrow  the  question 
upon  it  to  this :  In  reviving  a  statute  office,  do  we  revive  the 
pre-existing  legal  incidents  of  that  office  ?  I  think  that  is  the 
true  form  of  the  question. 

But,  in  order  to  make  it  incumbent  on  us  to  answer  that  ques- 
tion, it  must  have  been  previously  determined  that  "  revived" 
here  is  employed  in  a  technical  sense;  that  it  applies  to  a 
statute  office  at  all ;  that  it  is  employed  for  any  other  purpose 
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than  description  or  indication  of  reference  to  military  usage  for 
definition. 

To  assure  to  a  statute  expression  an  assumed  value,  we  must 
p^rove  either  that  the  assumption  standsK>n  the  admitted  inherent 
force  of  the  expressiouy  or  that,  to  a  word  of  equivocal  import, 
but  susceptible  of  the  assumed  one,  that  assumed  one  is  imparted 
by  some  other  proved  fact  or  principle. 

In  my  judgment,  before  determining  so  much  as  the  limited 
question  of  the  precise-value  of  the  term  "  revived*'  here,  we 
must  enter  into  inquiries  outside  of  the  resolution  itself,  and 
embracing  a  different  class  of  considerations. 

In  all  that  relates  to  the  person,  office,  and  pay  of  the  pro- 
posed brevet  lieutenant  general,  it  seems  to  me  that  the  joint 
resolution  is  perfectly  explicit  either  in  what  it  includes,  or  in 
what  it  excludes.  It  requires  no  construction  in  that  regard : 
it  leaves  nothing  to  be  construed.  But  when  the  new  office  in 
the  Army  which  it  creates,  or  the  old  office  which  it  recreated, 
has  been  filled,  then  arises  the  precise  question  of  law  which 
you  have  put, — and  it  is  the  only  admissible  one, — whether  or 
not  there  be  any  law  in  force  which  fixes  the  rate  of  pay  of  the 
new  officer. 

That  question  is  not  necessarily  dependent  on  the  language 
of  the  resolution ;  or,  to  speak  more  exactly,  it  depends  on  the 
application  of  that  language  to  matters  dehors  the  resolution. 
Perhaps  the  lawgiver  knew,  or  believed,  there  was  an  existing 
legal  rate  of  pay,  and  that,  therefore,  he  did  not  need  to  pro- 
vide any.  Perhaps  he  doubted,  and  chose  to  leave  the  doubt 
to  be  solved  as  usual,  either  by  administrative  decision  or  by 
future  legislation.  Perhaps  he  employed  language,  which, 
although  not  expressly  giving  pay,  yet  has  legal  force  to  reani- 
mate some  provision  of  law  on  that  point,  which  had  become 
obsolete  or  fallen  into  abeyance.  Sometimes  the  legislator,  in 
supplying  a  new  officer,  re-enacts  the  previous  law  of  compen- 
sation for  the  office,  if  there  be  any;  sometimes  he  does  not; 
and  sometimes,  as  we  have  seen,  he  omits,  either  purposely  or 
inadvertently,  to  reflect  whethcnr  there  be  or  not  any  rate  of 
compensation  for  it  by  existing  laws.  In  either  of  these  con- 
tingencies, he  makes  for  the  legal  expositor  a  case,  which,  in 
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itself,  is  a  perfectly  definite  one,  however  difficult  it  may  be  of 
solation. 

To  illustrate  the  nature  of  the  case  in  its  utmost  nudity,  we 
shall  not  need  to  go  far  in  quest  of  pertinent  examples.  It 
suffices  to  select  them  out  of  the  army  statutes. 

By  the  act  of  June  18, 1846,  section  Ist,  the  President  is  au- 
thorized to  appoint  one  major  general  and  two  brigadier  generals. 
Nothing  appears  to  be  said  expressly  of  their  pay  in  any  part 
of  the  act.  In  the  5th  and  6th  sections,  there  is  provision  for 
the  pay  of  the  officers  mentioned  in  each  of  those  two  sections 
respectively ;  but  its  terras  do  not  apply  to  general  officers,  (ix 
Stat,  at  Large,  pp.  17,  18.) 

By  the  act  of  June  26,  1846,  the  President  is  authorized  to 
organize  into  brigades  and  divisiotis  such  of  the  volunteer  forces 
as  have  been  or  may  be  called  into  the  service  of  the  United 
States ;  and  to  appoint  ^^  such  number  of  major  generals  and 
brigadier  generals  as  the  organization  of  such  volunteer  forces 
into  brigades  and  divisions  may  render  necessary."  (ix  Stat 
at  Large,  p.  20.)  There  is  not  a  word  in  the  act  about  pay. 
The  same  remark  applies  to  the  appointment  of  four  quar- 
termasters and  ten  assistant  quartermasters,  and  an  addi- 
tional major  for  each  of  the  regiments  of  dragoons,  artillery, 
infantry,  and  riflemen,  by  the  act  of  February  11,  1847.  (ix 
Stat,  at  Large,  p.  120.)  It  applies  also  to  the  provisions  of 
the  act  of  March  8,  1847,  which,  in  the  organization  of  certain 
new  regiments,  authorized  the  President  to  appoint  '^such 
number  of  additional  brigadier  generals,  not  exceeding  three, 
and  major  generals,  not  exceeding  two,  as  the  organization  of 
the  said  forces  may  require."     (ix  Stat,  at  Large,  p.  184.) 

Older  examples  of  the  same  description  occur.  Thus,  by  the 
act  of  July  4,  1836,  the  President  is  authorized  to  appoint 
^' three  additional  surgeons  and  five  assistant  surgeons,  to  be 
attached  to  the  staff  of  the  army  ;*'  but  there  is  no  provision 
for  pay  or  emolument,  (v  Stat,  at  Large,  p.  117.)  The  act 
of  March  28,  1804,  provides  for  the  appointment  of  six  addi- 
tional surgeon's  mates;  but  does  not  mention  their  pay.  (ii 
Stat,  at  Large,  p.  290.) 

Such  cases  abound  in  the  civil  service.  Thus,  in  a  single 
act  of  the  last  session  of  Congress,  provision  is  made  for  fifty- 
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nine  new  appointments  bj  designation  of  class  or  grade,  leaving 
the  rate  of  compensation  of  each  to  the  determination  of  exist- 
ing laws,  (x  Stat,  at  Large,  p«  664.)  They  are  cases  in  the 
exact  legal  analogy  of  the  question  now  to  be  determined. 

To  this  category  we  must  refer  several  decisions,  which,  in 
the  arguments  before  me,  it  is  erroneously  assumed,  go  to  prove 
that  the  revival  of  a  defunct  office  revives  collateral  parts  of  a 
defunct  statute. 

Thus,  when  Congress,  by  the  act  of  April  14,  1818,  revived 
the  defunct  office  of  Surgeon  General,  (iii  Stat,  at  Large,  p. 
426,)  fixing  his  pay,  but  saying  nothing  as  to  fuel  and  quarters, 
he  was  held  by  Mr.  Attorney  General  Wirt  to  be  entitled  to 
these;  for  the  reason,  among. others,  that  legalized  regulations 
gave  them  to  the  office  of  Surgeon  GeneraL  (Opinion,  June 
80,  1821,  ed.  1851,  p.  209.) 

But,  in  addition  to  this,  when,  as  now,  the  question  is, 
whether,  upon  a  statute  being  passed,  which  authorizes  an 
appointment  to  office,  there  be  any  existing  law  to  fix  the  pay 
of  the  office,  the  statute  of  appointment  becomes  a  part  of  the 
body  of  law  to  be  considered.  In  such  case,  it  is  immaterial 
whether  the  act  of  appointment  apply  to  a  class  or  grade 
having  but  a  single  officer  in  it,  and  so  authorizing  but  one 
appointment ;  or  whether  it  be  a  collective  class  or  grade,  and 
the  act  authorizes  additional  appointments  of  the  grade.  In 
either  supposition,  the  omission  of  the  act  to  speak  of  pay  pre- 
sents the  same  question,  soluble  by  the  same  general  rules  of 
legal  construction  and  ratiocination. 

In  the  light  of  these  premises,  let  us  restate  the  question, 
clear  of  all  secondary  questions.  It  is  this:  General  Scott 
holds,  by  lawful  appointment  and  commission,  the  office  of  lieu- 
tenant general  by  brevet  in  the  Army  of  the  United  States. 
Does  there  exist  now  any  provision  of  law  fixing  the  rate  of 
pay  for  that  office  7 

It  is  admitted  that,  if  there  be  any,  it  is  in  the  5th  section 
of  the  act  of  1798,  already  cited,  which  did  fix  the  rate  of  pay 
of  the  office  when  it  was  originally  created.  And  the  critical 
inquiry  is,  whether  that  provision  has  been  repealed,  and  so  is 
dead,  and  to  be  revived  only  by  positive  enactment ;  or  whether 
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it  be  dormant  only,  or  in  abeyance,  and  so  resumes  activity  and 
legal  effect  vrhenever  occasion  for  its  employment  arises.  It 
may  be  one  effect,  it  may  be  the  other :  either  is  a  common 
occurrence  of  the  statutes. 

Hence  the  true  coarse  of  logical  inquiry,  as  it  vould  seem,  is 
to  investigate  the  legal  history  of  the  5th  section  of  the  act 
of  May  28,  1798.  Did  that  provision  expire  by  its  limitation  ? 
Was  it  repealed  by  any  subsequent  statute  ?  Is  it,  or  not,  now 
in  force  ? 

After  we  shall  have  examined  that  provision,  in  all  its  legal 
relations,  independently  of  this  resolution,  we  may  then  be 
better  prepared  to  construe  the  resolution  itself,  and  to 
determine  its  entire  legal  efficacy. 

At  the  very  threshold  of  this  path  of  inquiry,  is  the  question 
whether  the  act  of  1798,  with  all  its  contents,  expired  in  a  pre- 
scribed time,  by  its  own  limitation. 

It  does  not  so  expire  by  any  express  terms  of  limitation. 
Many  acts  contain  such  a  provision.  Thus,  by  a  provision  of 
one  of  the  early  acts  to  ascertain  and  fix  the  military  establish- 
ment of  the  United  States,  it  was  enacted  that  the  general  staff 
thereby  authorized  shall  continue  in  service  only  until  a  certain 
day.  (i  Stat,  at  Large,  page  486.)  So  it  is  generally,  in  the 
latest  series  of  military  acts,  those  appertaining  to  the  war  with 
Mexico.     (See  ex.  gr.  ix  Stat,  at  Large,  page  124.) 

If  the  act  in  question,  with  all  its  contents,  expired  of  itself, 
by  operation  of  law,  it  must  be  on  account  of  its  occasional 
nature,  and  by  some  implication  of  that  nature. 

Jhis  hypothesis  presumes  a  general  rule,  namely,  that  all  the 
contents  of  occasional,  temporary,  and  provisional  acts  expire 
with  their  time  or  occasion. 

No  such  rule  of  statute  construction  exists.    Numerous  cases 
occur  in  the  statute  book  of  provisions  of  law,  which,  although 
found  in  temporary  acts,  or  acts  the  main  purpose  of  which  was . 
occasional  only,  yet  are  permanent  in  their  nature,  and  survive 
all  the  general  provisions  of  the  law. 

Acts  of  annual  appropriation  afford  a  large  body  of  illustra- 
tions of  this  class.  Indeed,  in  modern  times,  the  absence  of 
any  provisions  of  this  nature  in  those  annual  acts  is  the  excep- 
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tion,  and  their  presence  the  general  rule.  I  have  collected  for 
intended  citation,  a  vast  number  of  such  cases;  so  many, 
indeed,  that  it  seems  superfluous  to  refer  to  them  singly,  since 
they  occur  in  the  acts  of  appropriation  passimj  especially  during 
the  last  twenty  years. 

Other  cases  of  the  same  kind  occur  in  acts  of  temporary 
legislation,  civil  or  military. 

Thus,  if  there  be  any  statute  provision  to  punish  the  act  of 
purchasing  a  soldier's  clothing  and  arms,  it  must  be  a  provi- 
sion which  has  survived  from  one  or  another  of  the  occasional 
and  so-called  obsolete  acts.  (Compare  ii  Stat,  at  Large,  pages 
136  and  673.  See  also  Article  of  War  No.  SO,  as  to  the 
vendor.) 

Thus,  also,  in  the  acts  of  June  18,  1846,  February  11,  1847, 
March  3,  1847,  appertaining  to  the  war  with  Mexico,-7-acts  all 
for  the  most  part  essentially  provisional  and  occasional, — are 
to  be  found  provisions  of  a  permanent  nature,  which  have  sur- 
vived the  occasion. 

Similar  cases  occur  in  the  acts  appertaining  to  the  war  with 
Great  Britain.  Thus,  the  whole  question  of  the  right  of  the 
recruiting  officers  to  enlist  persons  not  citizens  of  the  United 
States,  depends  on  the  collation  of  the  acts  of  March  16, 1802, 
December  24,  1811,  January  11,  1812,  January  22,  1813,  and 
December  10,  1814.  (See  Opinion  of  May  20,  1854,  General 
Orders  No.  14.) 

In  the  body  of  the  act  of  May  23,  1836,  having  for  its  main 
object  to  accept  the  services  of  volunteers  for  a  transitory  occa» 
sion,  and  a  limited  time,  there  is  provision  for  a  regiment  of 
dragoons,     (v  Stat,  at  Large,  page  32.)  m 

In  the  body  of  the  celebrated  and  emphatically  occasional 
act,  which  opens  the  series  on  occasion  of  our  war  with  the 
Mexican  Republic,  there  is  a  general  provision  as  to  the  term 
of  service  of  militia  called  into  service  under  that  ^'  or  any 
other  act^'  and  which,  therefore,  has  effects  independent  of  the 
general  nature  of  the  statute  in  which  it  occurs,  (ix  Stat,  at 
Large,  page  9.) 

One  of  the  aspects,  in  which  this  argument  now  in  review 
presents  itself,  is  the  suggestion  that,  as  the  avowed  object  of 
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the  5th  section  of  the  act  of  1798  was  to  proride  a  com- 
mander for  the  army,  to  be  raised  by  virtue  of  the  act,  and  as 
all  the  enlistments  under  it  most  be  made  within  three  years, 
and  could  be  made  only  for  the  term  of  three  years^  therefore, 
not  merely  the  office  of  commander  of  that  army,  not  merely 
the  office  of  lieutenant  general,  not  merely  the  provision  as  to 
the  rate  of  pay  of  that  grade,  but  the  entire  act  itself  must,  of 
intrinsic  necessity,  expire  in  three,  or  at  most  in  six  years. 

The  argument  has  force,  but  it  fails  to  satisfy  my  mind. 

In  the  first  place,  it  does  not  seem  to  me  that  the  period  for 
which  the  rank  and  file  of  an  army,  even  a  provisional  or  tem- 
porary one,  enlist,  necessarily  determbes  the  legal  duration  of 
the  officers  created  by  the  act  which  thus  prescribes  the  term 
of  enlistment. 

Our  military  system  supposes  a  permanent  force  adequate  to 
the  exigencies  of  peace  only,  and  which,  on  the  occurrence  of 
war,  shall  constitute  the  nucleus  of  an  augmented  regular  force, 
and  of  any  requisite  volunteer  force.  Hence,  the  officers  exceed 
in  number  the  mere  minimum  proportion  applicable  to  the 
authorized  rank  and  file,  or  the  existing  organization.  -  Those 
officers  have  a  use,  in  relation  to  the  military  science  and  expe- 
rience of  the  country,  apart  from  their  immediate  military 
duty  in  command. 

In  general,  the  officers  of  the  Army  have  a  qium  permanence 
of  position  very  different  from  the  condition  of  the  rank  and 
file.  The  latter  enlist  for  a  specified  term  of  years,  in  all 
•ases ;  the  former  are  in  commission,  subject  only  to  dismissal 
in  due  course  of  law,  either  by  the  Constitution  or  standing 
acts  applicable  to  each  individual  case,  in  given  contingencies, 
or  by  special  acts  of  discharge,  applicable  to  grades  of  appoint- 
ment or  classes  of  troops. 

The  absence  of  any  essential  or  necessary  legal  connection 
between  the  tenure  of  office  of  an  officer  in  the  Army  and  the 
enlistments  of  the  rank  and  file,  is  very  strikingly  illustrated 
by  the  peculiar  traits  in  the  legal  organization  of  the  militiury 
forces  of  Great  Britain.  (Gomp.  Prendergast,  Law  relating  to 
Officers  of  the  Army,  chapters  1,  2,  3,  5,  and  13.) 

I  mentioned  above  the  fact,  that,  in  many  of  the  acts  for 
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occasional  augmentation  of  the  armj,  there  is  express  provi- 
sion that  all,  or  certain,  of  the  new  officers  shall  go  out  of  com- 
mission with  the  termination  of  the  particular  occasion.  That 
is  one  frequent  form  of  legislation  in  this  matter.  When  this 
form  has  not  been  adopted  in  a  series  of  war  acts,  as  it  was  not, 
for  the  most  part,  in  the  acts  of  1798  and  1799,  nor  in  the  acts 
of  1811  and  1812,  the  general  course  appears  to  have  been,  on 
the  return  of  peace,  to  pass  acts  of  reduction,  re-constituting  a 
proper  peace  establishment. 

I  hesitate,  therefore,  to  admit,  as  a  general  rule  of  statute 
construction,  that  all  the  commissions  of 'the  officers  of  an  occa- 
sional army  are  so  bound  to  the  term  of  its  authorized  enlist- 
ments of  the  rank  and  file,  that  all  expire  together  ex  neces- 
sitate reiy  and  without  any  express  legislation  to  that  effect. 

In  this  very  case.  General  Washington  was  appointed,  nomi- 
nated, and  commissioned  lieutenant  general  and  commander  of 
all  ^'  the  armies  raised,  and  to  he  raised'*  in  the  United  States, 
which  was  in  accordance  with  the  tenor  of  the  act  by  which  the 
President  was  empowered,  not  only  to  appoint  a  commander  of 
the  army,  to  be  raised  by  virtue  of  the  act,  but  one  ^^  who, 
being  commissioned  as  lieutenant  general,  may  be  authorized 
to  command  the  armies  of  the  United  States."  Therein  is  a 
scope  of  statute  authority,  and  a  commission  granted  in  virtue 
thereof,  quite  independent  of  and  beyond  the  particular  enlist- 
ments of  the  "  provisional  army"  of  this  act. 

Congress  did  not  conceive  that  the  office  expired  by  inherent 
limit^rtion  of  the  act :  they  expressly  enacted,  afterwards,  its 
contingent  discontinuance. 

While  it  seems  to  me  doubtful  whether  the  occasional  cha- 
racter of  the  act,  and  the  term  of  enlistment  under  it,  neces- 
sarily determined  all  its  offices  at  a  given  time,  it  seems  to  me 
still  more  doubtful  whether,  even  if  it  were  so,  it  would  follow 
that  all  other  provisions  of  the  act  expired  at  the  same  time. 
This  question  belongs  to  the  subject  already  discussed,  of  per- 
manent provisions  in  occasional  statutes. 

In  truth,  this  particular  question  of  the  implied  expiration 
of  provisions  of  law,  by  construction  of  the  character  of  the 
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acts  in  which  they  are  found,  belongs  to  the  general  question 
of  repeal  by  implication. 

It  may  be  generalized,  therefore,  thus:  Has  the  provision 
in  dispute  ceased  to  be  law  by  any  legal  implication,  either  of 
inherent  or  of  subsequent  enactment  ? 

I  disregard,  of  course,  the  marginal  note  "repealed,"  affixed 
to  this  act  in  the  edition  of  the  Statutes  at  Large,  as  that  of 
"  obsolete"  affixed  to  many  others :  multitudes  of  which  acts,  so 
marked,  are  notoriously  in  full  force  at  this  day. 

I  can  accept,  on  such  questions,  no  editorial  comments,  not 
even  those  of  the  several  carefully  prepared  compilations  of  the 
"Military  Laws"  by  Cross  and  Hetzel. 

Such  annotations  are  suggestive  to  an  official  expositor  of  the 
statutes ;  but  cannot  excuse  investigation  by  himself,  or  control 
his  judgment.  They  are  editorial  opinions  only,  not  authori- 
tative decisions.  When  the  question  of  repeal  arises,  we  have 
to  take  up  the  statutes,  and  follow  out,  step  by  step,  the  legis- 
lative history  of  the  debatable  provision.  Meanwhile,  in  so  far 
as  these  editorial  notes  have  importance,  as  expression  of 
opinion,  they  negative  the  idea  that  the  act  expired  by  its  own 
limitation.  The  editors  do  not  mark  it "  expired'*  or  "  obsolete," 
but  "  repealed." 

As  to  suggestions  of  obsoleteness^  they  are  of  emphatically 
small  account ;  for  a  statute  is  not  abrogated  by  mei*e  non-user. 
(White  V,  Boot,  ii  D.  and  E.,  p.  274.) 

The  question  recurs,  then :  Has  this  provision  of  law  been 
repealed  ? 

It  will  become  necessary  to  subdivide  this  inquiry,  and  to 
distinguish  between  the  office  of  lieutenant  general  and  the  pro- 
vision of  pay.  It  often  happens  that  an  office  or  a  class  of 
offices  is  abolished,  and  then  restored,  without  any  constructive 
repeal  or  express  re-enactment  of  the  law  of  pa3\  Thus,  to 
revive  a  defunct  office  of  inspector  general  in  the  Army,  with 
its  pay,  it  needed  only  to  repeal  the  statute,  which  repealed  the 
power  to  appoint.  (Compare  ix  Stat,  at  Large,  p.  2,  and  v 
Stat,  at  Large,  p.  513.)  Which  is  just  as  if,  in  the  present  case, 
Congress  had  proceeded  in  so  many  words  to  do  what  it  has 
done  in  legal  effect ;  that  is,  to  repeal  the  repealing  provision 
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of  the  act  of  March  3,  1799,  in  regard  to  the  title  and  oflSce  of 
lieatenant  general. 

While  it  is  admitted  on  all  hands  that  no  existing  provision 
of  law  enacts  the  rate  of  pay  of  lieutenant  general,  unless  it  be 
that  of  1798,  it  is  also  admitted  on  all  hands,  that,  if  this  pro- 
yision  has  ever  been  repealed  expressly,  it  is  by  a  clause  of 
the  act  of  March  16, 1802,  entitled  "  An  act  fixing  the  military 
peace  establishment  of  the  United  States,"  which  clause  is  in 
the  following  words : 

^'  So  much  of  any  act  or  acts,  now  in  force,  as  comes  within 
the  purview  of  this  act,  shall  be,  and*  the  same  is,  hereby 
repealed."     (ii  Stat,  at  Large,  p.  137.) 

Now,  to  have  a  law  so  worded  as  to  effect  the  repeal  of  any 
pre-existing  provision,  it  must  be  shown  that  the  very  caae  is 
within  the  purview  of  the  repealing  statute.  Otherwise  it  does 
not  repeal.     (Payne  v,  Connor,  ii  Bibb,  p.  180.) 

Is  it  so  here  ?  I  think  not.  The  repealing  clause  does  not 
mention  by  name  any  act  or  part  of  act ;  and  the  matter  of  the 
particular  provision,  which  is  here  in  issue,  does  not  come  within 
its  purview.  It  says  nothing  affirmative  or  negative  on  the  pay 
of  lieutenant  general;  it  contains  no  parallel,  substitute,  or 
incompatible  provision  on  the  subject.  In  a  word,  it  is  not, 
in  any  sense,  express  repeal  of  the  particular  provision  in 
controversy. 

It  is  true,  words  of  description  may  suffice  to  constitute 
express  repeal,  without  naming  the  title  of  the  act  intended  to 
be  repealed.  (Commonwealth  v.  Kimball,  xxi  Pick.,  373.)  But 
that  depends  on  the  words  of  description.  If  they  are,  "  all 
provisions  of  law  inconsistent  herewith,"  or,  "all  provisions 
within  the  purview  hereof,"  then  we  are  driven  still  to  the 
questions  of  construction,  and  of  repugnancy  or  implication. 
(Commonwealth  v.  Churchill,  ii  Mete.  118.) 

We  find  ourselves  forcibly  thrown  back,  therefore,  upon  that 
most  embarrassing  of  all  questions,  repeal  by  implication. 

On  this  point  the  books  contain  some  general  rules,  which 
may  aid  us  a  little  in  our  progress  through  the  dark  passages 
of  the  investigation. 
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Undoubtedly,  between  conflicting  laws  the  rule  is,  that  poB- 
trema  quosque  gravissima  est.     (Cic.  de  Inr.  1.  ii,  c.  49.) 

Moreover,  a  subsequent  law  coFcring  the  same  subject  repeals 
the  former,  as  a  general  rule,  if  the  latter  be  clearly  intended 
as  a  substitute  for  the  former,  and  completely  exhausts  the  whole 
matter.  (Goodenow  v.  Buttrick,  vii  Mass.  B«  142 ;  Bartlett  v. 
King,  zii  Mass.  B.  345.) 

But,  if  the  latter  law  be  not  in  terms  exhaustiFO  of  the  subject- 
matter,  then,  to  effect  repeal,  there  must  be  collision  of  the 
statutes.  Otherwise,  a  continuity  of  legislation  is  presumed,  on 
the  principle  that  ^^ posteriores  leges  ad  prwres  pertinent'' 
(Dig.  lib.  i,  tit.  2,  no.  28.) 

In  case  of  apparent  collision  of  laws,  if  by  interpretation 
they  can  stand  together,  they  do  so ;  and  the  elder  one  falls 
only  in  so  much  as  there  is  of  palpable  disagreement.  (Canal 
Co.  V.  Bailroad  Co.,  iv  Gill  and  J.,  p.  6 ;  Planters'  Bank  v.  The 
State,  yi  Sm.  and  M.,  p.  628.) 

All  affirmative  statutes  on  the  same  subject  are  to  stand 
together,  unless  the  later  one  necessfurily  implies  negation.  An 
affirmative  permits  only,  while  a  negative  prohibits.  (Puffend. 
de  J.  N.,  lib.  v,  cap.  12,  s.  18 ;  see  also  Bex  v.  Leicester,  vii  B. 
and  Cr.,  p.  12.)  But  in  such  case  there  must  be  clear  and 
manifest  contrariety  and  contradiction  to  the  former  act  in  the 
very  matter.     (Foster's  case,  xi  Coke,  63.) 

Indeed,  the  leaning  of  the  courts,  against  admitting  the 
repeal  of  any  existing  provision  of  law  by  mere  construction,  is 
so  general  and  so  decisive  as  almost  to  establish  the  doctrine  of 
*•'  no  repeal  by  implication."  (Dwarris  on  Statutes,  p.  582.)  It 
suffices,  however,  to  maintain  that  repeal  by  construction  is  not 
to  be  favored.  (Looker  v.  Brookline,  xiii  Pick.  842 ;  Haynes 
V,  Jenks,  ii  Ibid.  172 ;  Snell  v.  Bridgewater  Co.,  xxiv  Pick, 
p.  296 ;  Bower  v.  Lease,  v  Hill,  221.) 

If  the  implication  be  accepted,  it  is  only  on  the  most  indis- 
putable manifestation  of  absolute  incompatibility  and  repug- 
nance between  the  new  and  the  old  statutes.  The  necessity  of 
demonstrating  such  repugnancy  is  the  greater  when  there  is  a 
series  of  acts  on  the  same  subject,  without  words  of  express 
repeal.     (White  v,  Johnson,  xxiii  Miss.  B.,  p.  68.)    The  impli- 
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cation  of  repeal  must  be  as  clear  and  certain  as  express  repeal, 
— not  requiring  to  be  deduced  from  ingenious  argument,  but 
appearing  at  once.  (United  States  v.  Oases  of  Cloth,  Crabbe, 
p.  356-370.) 

Moreover,  the  conclusion  of  repeal  by  implication  on  account 
of  repugnancy  depending  on  scrutiny  of  the  very  matter,  that 
conclusion  is  to  be  carried  no  further  than  the  matter  itself 
goes.  The  implication  is  to  cover  as  little  as  may  be  of  the 
previous  statute ;  while,  to  effect  repeal  there  must  be  positive 
repugnancy  between  the  provisions  of  the  new  law  and  those  of 
the  old  one,  '^even  then  the  old  law  is  repealed  by  implica- 
tion pro  tanto  only,  to  the  extent  of  the  repugnancy."  (Wood 
V.  The  United  States,  xvi  Peters,  p.  842-363.) 

These  are  not  artificial  rules  of  our  own  positive  law,  but 
belong  to  all  law,  and  are  stated  in  the  same  terms  by  the 
received  authorities  of  other  countries,  as  well  as  in  all  the 
States  of  the  Union.  (See  ex.  gr.j  Escriche,  Die.  ley.  p.  1171 ; 
Dalloz,  Die,  torn,  iii,  lois,  art.  iv,  no.  822.)  They  are  in  truth 
the  result  of  aU  human  reason,  applied  to  the  subject-matter. 

Keeping  these  rules  in  our  minds,  let  us  now  endeavor  to 
unravel  the  tangled  threads  of  legislation. 

Of  the  material  acts  in  the  series,  the  first  is  that  of  May  28, 
1798,  with  which  the  whole  inquiry  starts.  Following  this  are 
the  acts  of  July  16,  1798,  entitled  *'  An  act  to  augment  the 
army  of  the  United  States,  and  for  other  purposes,"  (i  Stat, 
at  Large,  p.  604,)  and  of  March  2,  1799,  entitled  ^^An  act 
giving  eventual  authority  to  the  President  of  the  United  States 
to  augment  the  army."  (i  Stat,  at  Large,  p.  725.)  Neither  of 
these  acts  affects  the  question.  Then  comes  the  act  of  March 
8, 1799,  heretofore  quoted ;  the  only  material  provision  of  which 
IS  the  9th  section,  which  we  must  now  consider  with  more 
attention  and  in  a  new  relation.     The  words  are : 

'^  A  commander  of  the  army  of  the  United  States  shall  be 
appointed  and  commissioned  by  the  style  of  ^  General  of  the 
Armies  of  the  United  States,'  and  the  present  office  and  title 
of  lieutenant  general  shall  thereafter  be  abolished." 

Down  to  this  time,  it  is  plain,  there  was  no  repeal  of  the  5th 
section  of  the  act  of  1798.   On  the  contrary,  the  office  itself  of 
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lieutenant  general  was  not  to  be  abolished,  that  is,  it  was  to  con- 
tinue to  exist,  until  the  happening  of  a  certain  future  contingency. 
There  is  no  contingent  repeal  even  of  the  pay  of  lieutenant 
general.  It  seems  to  have  been  intended  that  the  same  pay 
should  continue  to  the  same  "  commander  of  the  army,"  as  he 
is  denominated  in  both  acts,  but  with  a  new  designation  -  of 
office,  and  a  new  commission  as  "  General  of  the  Armies  of  the 
United  States." 

But  this  appointment  was  never  made.  Of  course,  the  con- 
tingency, upon  the  happening  of  which  the  abolition  of  the  office 
of  lieutenant  general  was  to  take  effect,  did  not  happen.  Of 
course,  the  office  did  not  cease  to  exist  by  any  operation  of  this 
act.     (Spalding  v.  Inhabitants  of  Alford,  i  Pick.  p.  83.) 

To  understand  this  legislation  and  its  legal  effect,  we  must 
have  recourse  again  to  the  history  of  the  times. 

I  have  said  that  this  series  of  acts  appertained  to  the  hos- 
tilities between  the  United  States  under  the  administration  of 
President  Adams,  and  the  French  Republic  under  that  of  the 
Directory.  It  was  a  state  of  partial  or  imperfect  war ;  that  is, 
war  with  limited  range,  and  objects  wholly  maritime.  (Bas  v. 
Tingy,  iv  Dallas,  p.  37-43.)  We  had  broken  off  ordinary 
diplomatic  relations  with  France.  A  special  mission  to  that 
country  from  the  United  States  had  failed  by  reason  of  the 
misconduct  of  the  Directory.  We  had  annulled  all  existing 
treaties  with  France.  *We  were  capturing  one  another's  ships. 
We  were  engaged  on  one  side  in  earnest  preparation  for  the  mo- 
ment when  the  partial  war  should  become  a  perfect  one,  by  land  as 
well  as  by  sea.  The  War  Department  had,  for  greater  efficiency, 
been  subdivided,  and  the  Navy  Department  organized.  Con- 
gress was  placing  at  the  disposal  of  the  President  all  the  means, 
material  and  personal,  of  raising  a  large  army  for  the  defence 
of  the  United  States ;  and  General  Washington  was  called  from 
his  retirement  of  Mount  Vernon  to  be  commander  of  this  army, 
with  the  rank  and  title  of  lieutenant  general.  Such  was  the 
notorious  history.  But  in  the  less  notorious,  and,  so  to  speak, 
the  internal  history,  is  to  be  found  the  true  explanation  of 
events. 

What  was  heretofore  imperfectly  known,  is  now  thoroughly 
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understood  by  means  of  published  correspondence  of  Washing- 
ton, Jefferson,  Hamilton,  Pickering,  Wolcott,  and,  lastly,  of 
Adams,  namely :  That  while  the  cabinet  of  the  President  was 
earnest  for  active  and  complete  war,  he  held  back ;  that  he 
looked  to  the  renewal  of  negotiations,  which  they  strenuously 
opposed ;  that  some  of  them  labored  under  the  extraordinary 
delusion  that  the  Bourbons  were  on  the  immediate  eve  of  being 
restored  by  the  arms  of  England;  and  that  he,  with  fuller 
knowledge  and  clearer  perception  of  the  state  of  things  in 
Europe,  already  discerned  in  the  horizon  the  rising  star  of 
Napoleon ;  and,  finally,  that  they  differed  on  this  very  point  of 
the  military  title  of  the  person  to  command  the  army,  he  pre- 
ferring "lieutenant  general"  to  "General  of  the  Armies  of  the 
United  States,"  which,  in  his  view,  touched,  if  it  did  not 
encroach,  upon  the  constitutional  functions  of  the  President. 

Accordingly,  on  the  2d  of  July,  1798,  the  President  nomi- 
nated "  George  Washington,  of  Mount  Vernon,  to  be  lieutenant 
general  and  commander-in-chief  of  all  the  armies  raised  and  to 
be  raised  in  the  United  States;"  and  the  nominee  was  con* 
firmed  unanimously  the  next  day.  (Sen.  Ex.  Jour.,  vol.  i,  p. 
284.) 

The  commission  issued  to  General  Washington,  as  it  is  found 
among  the  Washington  Papers  in  the  Department  of  State,  in 
its  original  envelope,  addressed  to  "George  Washington,  Esq.," 
is  in  the  following  words : 

"  JOHN  ADAMS,  PRESIDENT  OF  THE  UNITED  STATES  OF  AMERICA, 

"  To  all  who  shall  see  these  presents,  greeting : 

*'  Know  ye,  that,  reposing  special  trust  and  confidence  in  the 
patriotism,  valor,  fidelity,  and  abilitie  of  George  Washington, 
I  have  nominated,  and,  by  and  with  the  advice  and  consent  of 
the  Senate,  do  appoint  him  lieutenant  general  and  commander- 
in-chief  of  all  the  armies  raised  or  to  be  raised  for  the  service 
of  the  United  States.  He  is  therefore  carefully  and  diligently 
to  discharge  the  duty  of  lieutenant  general  and  commander-in- 
chief  by  doing  and  performing  all  manner  of  things  thereunto 
belonging.    And  I  do  strictly  charge  and  require  all  officers 
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and  soldiers  under  his  command  to  be  obedient  to  his  orders  as 
lieutenant  general  and  commander-in-chief;  and  he  is  to  observe 
and  follow  such  order&i  and  directions,  from  time  to  time,  as  ho 
shall  receive  from  me,  or  the  future  President  of  the  United 
States  of  America.  This  commission  to  continue  in  force  during 
the  pleasure  of  the  President  of  the  United  States  for  the  time 
being. 

"  Given  under  my  hand,  at  Philadelphia,  this  fourth  day  of 
July,  in  the  year  of  our  Lord  one  thousand  seven  hun- 
dred and  ninety-eight,  and  in  the  twenty-third  year  of 
the  independence  of  the  United  States. 

"JOHN  ADAMS. 
"By  command  of  the  President  of  the  United  States  of 
America : 

"  Jambs  McHenry,  Secretary  of  War.'' 

General  Washington  died  in  office  under  this  commission :  the 
proposed  new  appointment  of  general  was  not  conferred  on  him. 
(Amer.  State  Papers,  Mil.  Affairs,  vol.  i,  p.  147.) 

The  executive  journals  show  this ;  and  also  that,  on  the  death 
of  General  Washington,  no  appointment  was  made  in  his  place 
to  the  new  office  of  "general." 

Of  course,  therefore,  the  ninth  section  of  the  act  of  1799 
remained  without  effect, — not,  in  fact,  abolishing  either  the 
office  or  the  pay  of  lieutenant  general.  Meanwhile,  a  new 
embassy  to  France  had  been  appointed ;  (Sen.  Ex.  Jour.,  vol. 
i,  p.  317 ;)  it  had  proceeded  to  Europe ;  the  Directory  had 
fallen,  and  Napoleon  Bonaparte  had  become  First  Consul,  (No- 
vember 9,  1799,)  and  there  was  every  prospect  of  a  speedy 
settlement  of  our  difficulties  with  France. 

Under  these  circumstances  an  act  was  passed,  on  the  20th 
of  February,  1800,  to  suspend  enlistments  under  the  act  of 
July  16,  1798,  (ii  Stat,  at  Large,  p.  7 ;)  and  on  the  14th  of 
May,  1800,  an  act  supplementary  thereto,  which  authorized  the 
President  to  suspend  any  further  military  appointments  under 
the  act  of  July  16,  1798,  and  under  the  9tA  %ectum  of  the  act 
of  March  3, 1799,  and  also  authorized  him  to  discharge  certain 
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officers,  but  which  repealed  nothing  of  any  previous  statute,  (ii 
Stat,  at  Large,  p.  85.) 

Here  it  needs  only  to  remark  that,  by  this  act,  the  omission 
of  the  President  to  appoint  a  ^^  general,"  and  thus  to  produce 
the  contingency  on  which  the  office  of  lieutenant  general  would 
become  abolished,  was  expressly  sanctioned  by  Congress.  Thus 
far,  then,  it  is  undeniable,  the  office  existed  by  law ;  for  sus- 
pension is  not  repeal.     (Brown  v.  Barry,  iii  Dallas,  p.  366.) 

Thus  things  remained  in  the  statute  book,  until  the  16th  of 
March,  1802.  In  the  interim  Mr.  Jefferson  had  been  elected 
President  of  the  United  States,  and  had  entered  on  the  duties 
of  the  office,  and  the  treaty  with  France,  negotiated  and  signed 
on  the  30th  of  September,  1800,  had  been  ratified  on  both 
sides,  and  proclaimed  by  the  President,  (December  21,  1801.) 
(viii  Stat,  at  Large,  p.  190.) 

The  legitimate  consequence  of  all  these  events  was  the  enact- 
ment, on  the  recommendation  of  President  Jefferson,  of  the 
act  of  March  16,  1802,  fixing  the  military  peace  establishment 
of  the  United  States,     (ii  Stat,  at  Large,  p.  132.) 

Did  this  act  repeal  constructively  the  fifth  section  of  the  act 
of  May  28,  1798,  in  whole  or  in  part  ?  We  have  already  seen 
that  this  section  was  not  repealed  by  it  expressly;  and  if 
repealed  at  all,  then,  of  course,  only  through  implication  of 
irreconcilable  repugnancy  of  particular  matter. 

To  this,  in  my  mind,  the  whole  inquiry  is  reduced ;  namely, 
how  much,  if  any,  of  the  section  stands  impliedly  repealed  by 
some  repugnant  provision  of  this  or  of  some  subsequent  act. 

The  act  of  1802  determined,  in  substance,  that  the  military 
establishment  shall  consist  of  certain  corps  and  officers,  and 
defines  tl^e  pay  of  such  corps  and  officers. 

I  incline  to  think  that  the  act  takes  away,  by  implication, 
the  power  to  appoint  any  other  officers,  and  in  so  doing  repeals, 
constructively,  the  office  of  lieutenant  general.  But  the  act 
contains  not  a  word  on  the  subject  of  the  pay  of  that  rank,  nor 
a  word  which,  by  implication  of  repugnancy,  repeals  any  pre- 
vious law  on  the  subject.  It  makes  new  provision  as  to  the 
pay  of  brigadier  general,  colonel,  and  other  officers ;  but  makes 
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none  as  to  the  pay  of  any  superior  grade.  That  does  not  con- 
stitute repugnancy  in  the  very  matter. 

And  even  as  to  the  office,  assuming  that  it  is  impliedly 
repealed  hy  the  act,  yet  the  act  itself  has  undergone  the  same 
fate  at  the  hands  of  an  act  of  March  3,  1815,  with  the  same 
title ;  that  is,  "  An  act  fixing  the  military  peace  establishment 
of  the  United  States."     (iii  Stat,  at  Large,  p.  224.) 

If  by  reason  of  parity  of  subject,  and  either  repetition  or 
repugnancy  of  matter,  number  two  repeals  number  one,  then 
by  the  same  rule  number  three  repeals  number  two.  (Hetzel's 
Mil.  Laws,  p.  99,  note.) 

But  in  that  event,  what  becomes  of  number  two  ? 

The  general  rule  of  law  is,  that,  when  the  act  of  repeal  is 
repealed,  the  first  act  repealed  is  revived.  (Case  of  the  Bishops, 
xii  Go.  R.,  p.  7.     Jamaica  case,  Raym.,  p.  897.) 

So,  if  a  repealed  provision  of  statute  be  "revived,"  the 
revival  repeals  the  repealing  provision,  (ii  Inst.,  p.  686; 
Viner's  Abr.  stat.  E.  9.) 

It  is  quite  immaterial,  in  such  case,  whether  the  first  repeal 
was  express  or  implied.  Repeal  is  repeal ;  whether  by  neces- 
sary implication  or  by  expression,  is  a  question  of  manner,  not 
of  matter, — form,  rather  than  substance.  (The  United  States 
V,  Cases  of  Cloth,  Crabbe,  pp.  356,  883 ;  Hastings  v.  Aiken, 
i  Gray,  163.) 

Of  course,  proceeding  in  this  line  of  argument,  we  should 
now  have  to  scrutinize  the  act  of  1815, — which,  by  repealing 
the  act  of  1802,  left  that  of  1798  as  it  was  before,— to  see 
whether  the  act  of  1815  repeals  the  fifth  section  of  the  act  of 
1798,  in  whole  or  in  part. 

But  we  are  dispensed  from  the  necessity  of  instituting  that 
inquiry ;  because  the  act  of  March  3,  1815,  is  constructively 
repealed,  or  "  superseded,"  in  the  language  of  the  annotators, 
by  the  act  of  March  3, 1821.     (Hetzel's  Mil.  Laws,  p.  183.) 

I  think  the  true  starting  point  of  inquiry,  on  the  question  of 
constructive  repeal,  is  the  last-named  act,  which  is  entitled  '^  An 
act  to  reduce  and  fix  the  military  peace  establishment  of  the 
United  States."     (iii  Stat,  at  Large,  p.' 615.) 

If  it  be  doubtful  whether  any  previous  act  effectually  repealed 
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the  office  of  lieutenant  general, — ^neither  of  the  supposed  repeal- 
ing acts  doing  it  very  explicitly,  if  at  all,  and  each  of  them  ex- 
piring by  repeal  one  after  the  other, — it  may  be  concluded,  it 
seems  to  me,  that  this  act  left  in  being  no  military  commission 
or  grade  higher  than  that  of  major  general. 

The  argument  for  the  constructive  repeal  of  the  office  of  lieu- 
tenant general,  by  this  act,  is  reasonably  complete  and  satis- 
factory, as  follows : 

The  act  of  1798  enacted  the  appointment  of  '^  commander-in- 
chief,"  and  that  of  "  lieutenant  general." 

These  appointments  were  contingently,  but  not  effectively, 
repealed  by  the  act  of  1799,  substituting  the  higher  commission 
and  grade  of  general. 

All  these  appointments  were  suspended  by  the  acts  of  1800. 
That  state  of  suspension  was  converted  into  repeal,  so  far  as 
concerns  those  offices,  by  the  act  of  1802. 

That  act  was  in  part,  but  not  in  whole,  repealed  by  the  war 
acts  of  1812,  1813,  and  1814,  consummated  by  the  peace  act 
of  1815.  The  last-named  act,  and  the  acts  supplementary  to 
it,  were  in  part  repealed,  but  not  in  whole,  by  the  new  peace 
establishment  act  of  1821,  and  those  which  followed  it,  down  to 
and  including  the  legislation  of  the  war  with  Mexico. 

All  these  acts  had  a  specific  operation,  as  respects  the  ques- 
tion of  military  grades,  which  operation  may  be  illustrated  by 
considering  what  had  occurred  as  to  the  grades  of  major  general 
and  brigadier  general. 

The  act  of  May  28,  1798,  provided  for  "  a  suitable  numbier 
of  major  generals  ;"  that  is,  suitable  to  the  ^^  military  establish- 
ment" to  be  organized,  (section  1.)  The  act  of  July  16,  1798, 
made  tbis  point  more  definite  by  providing  for  the  appointment 
of  ttvo  major  generals,  (section  3.) 

The  act  of  1802  enacted  that  ^'  the  military  peace  establish- 
ment of  the  United  States  shall  consist  of  three  regiments,  with 
such  officers,  etc.,  etc.,  as  are  hereinafter  mentioned."  The 
highest  officer  ^^  hereinafter  mentioned"  being  '^one  brigadier 
general,"  and  this  indubitably  excluding  any  above  that  rank, 
(sections  1  and  3.) 
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Two  new  regiments  and  ^^  two  additional  brigadier  generals" 
were  authorized  by  the  act  of  April  12,  1808. 

The  act  of  January  11,  1812,  provided  for  the  appointment 
of  "  two  major  generals"  and  "  five  brigadier  generals."  The 
act  of  July  6,  1812,  added  "two  brigadier  generals,"  and 
that  of  February  24,  1813,  "six  major  generals,"  and  "six 
brigadier  generals."  At  length  came  the  act  of  1815,  which 
provided  that  "  for  the  military  peace  establishment  of  the 
United  States,  *  *  there  shall  be  two  major  generals  and  four 
brigadier  generals."  Finally,  the  act  of  1821,  reduces  to  "  one 
major  general,"  and  "two  brigadier  generals." 

All  these  acts  of  legislation,  it  seems  to  me,  implied  the  nega- 
tion of  any  other  general  officers  than  such  as  they  name ;  they 
constructively  repealed  all  previous  provisions  on  the  subject ; 
and,  by  comparison  of  the  peace  act  of  1802  with  those  of  1815 
and  1821,  especially,  all  other  grades  were  effectually  discon- 
tinued. 

That  in  the  intermediate  period  no  statute  appointment, 
higher  than  those  named,  existed,  may  also  be  inferred  from  the 
language  of  the  provision  of  the  act  of  May  16,  1812,  which 
gives  a  secretary  to  "  the  general  commanding  the  Army  of  the 
United  States,"  (ii  Stat,  at  Large,  p.  785,)  modified  by  the  act 
of  June  18,  1846.  (ix  Stat,  at  Large,  p.  18.)  This  description 
of  person,  by  evident  meaning  of  the  words,  and  by  established 
construction,  applies,  not  to  a  distinct  statute,  commission,  or 
office,  but  to  any  general,  (major  or  brigadier,)  on  duty  as  com- 
mander of  the  Army,  under  orders  of  the  War  Department. 

These  conclusions  will  be  confirmed  by  examination  of  all  the 
many  acts,  either  of  enlargement  or  of  reduction  of  the  Army, 
subsequently  enacted,  and  especially  those  connected  with  the 
war  against  the  Mexican  Republic.  It  is  confirmed  still  more 
by  the  fact  that  the  present  resolution  purports  expressly  to 
revive  the  grade  of  lieutenant  general ;  which  is  a  legislative 
intimation  that  it  did  not  at  the  time  exist. 

Sut,  in  all  the  long  series  of  acts,  is  there  one  which  repeals 
the  pay  of  the  grade  of  lieutenant  general  ?  It  is  admitted  there 
is  none  which  does  it  expressly.  Is  there  any  which  does  it  by 
implication  7 
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Congress  at  all  times  had  legislated  on  the  personnel  of  the 
anny,  without,  in  the  same  act,  binding  itself  to  any  consequent 
rule  of  action  on  the  subject  of  pay. 

Sometimes  it  has  expressly  abolished  a  military  office,  leaving 
the  pay  untouched,  and  has  afterwards  revived  the  office  to 
receive,  by  construction,  the  old  pay.  Sometimes,  in  reviving 
the  office,  it  has  modified  the  law  of  pay,  leaving  the  old  law  to 
attach  in  part.  Sometimes,  in  abolishing  the  office,  it  has  re- 
pealed the  statute  of  appointment,  and  also  the  statute  of  pay, 
and  in  restoring  the  office  has  re-enacted  the  pay.  And  thus 
it  is,  that  to  determine  any  such  question,  we  have  to  compare 
and  construe  all  the  acts,  in  pari  materia,  from  the  foundation 
of  the  Government. 

Beginning  at  the  very  beginning,  then,  which  is  the  section, 
clause,  or  provision  of  the  act  of  1802,  repugnant  manifestly, 
clearly,  indisputably,  to  the  pay  provision  of  the  5th  section 
of  the  act  of  1798,  so  as  to  repeal  it  by  implication  ? 

I  am  not  able  to  point  out  such  provision. 

If  there  be  any  such  repealing  provision  in  the  act  of  1802, 
was  it  saved  by  the  act  of  1815,  so  as  to  leave  the  repeal  stand- 
ing ?  Or  was  it  lost,  so  as  to  repeal  the  repeal  ?  That  is  a 
very  nice  question  of  the  affirmation  or  negation  of  repugnancy 
or  contrariety.  I  do  not  see  my  way  clearly  through  that ; 
yet,  in  order  to  establish  a  subsisting  repeal  by  implication  of 
some  provision  of  the  act  of  1802,  we  have  got  to  show  the  non- 
repeal  of  that  provision  by  the  act  of  1815.  Ignotum  per 
ignotius.  To  ascertain  the  unknown,  through  that  which  is 
still  more  unknown. 

I  cannot,  by  such  process,  arrive  at  any^positive  affirmation ; 
and,  therefore,  cannot  say  that,  in  my  opinion,  the  section  under 
consideration  was  repealed  by  any  implication  of  either  of  these 
acts. 

That  a  new  provision,  as  to  the  pay  of  this  or  that  grade, 
cannot  affect  the  pay  of  some  other  grade  not  named,  might  be 
shown  by  numerous  examples.  There  is  a  peculiarly  pertinent 
case  in  the  act  of  March  3,  1799,  which  makes  new  provision 
as  to  the  pay  of  all  officers,  except  lieutenant  general,  but  says 
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nothing  of  his ;  and,  of  course,  leaves  that  as  it  was  by  the 
pre-existing  statute. 

Thus  again,  as  to  this  branch  of  the  question  of  implied 
repeal,  we  come  to  the  act  of  1821  as  a  fresh  point  of  departure. 
That  act,  it  has  appeared  to  me  on  the  whole,  when  compared 
with  those  which  follow  it,  may  be  safely  relied  upon  as  nega- 
tiving the  existence  of  any  superior  ofiScer  not  named  in  it,  and 
therefore  as  effecting,  by  implication,  a  repeal  of  the  ofiSce  of 
lieutenant  general;  but  there  is  nothing  in  it,  which  in  the 
remotest  degree  affects  the  question  of  the  pay  of  any  ofiScers, 
except  thode  of  which  it  speaks,  (section  11.)  I  do  not  see, 
therefore,  how  it  can  be  relied  upon  as  repealing  that  pay  by 
implication. 

And  no  such  implication  appears  in  any  of  the  subsequent 
statutes. 

Suggestion  is  made  of  the  constructive  repeal,  by  the  act  of 
1802,  of  this  provision  of  the  act  of  1798,  not  in  virtue  of  any 
express  repealing  clause  of  the  former,  nor  because  of  any  par- 
ticular clause  in  it  of  repugnancy  or  contradiction,  but  merely 
by  the  general  effect  of  the  transition  from  war  measures  to 
peace  measures,  and  of  the  legislation  appropriate  to  such 
transition.  That  is  a  very  vague  and  most  unreliable  hypothesis 
of  constructive  repeal. 

If,  because  of  general  changes  of  policy  and  legislation,  it 
be  argued  that  every  clause  of  the  act  of  1798  is  of  necessity 
abrogated  by  the  mere  indefinite  general  effect  of  that  of  1802, 
with  how  much  more  plausibility  might  it  be  alleged  that  every 
provision  of  the  act  of  1802  itself  had  fallen  before  all  the 
changes  of  thirty  years  of  military  legislation,  including  that 
of  the  war  with  Great  Britain  ? 

So,  indeed,  it  has  been  argued  in  respect  to  that  statute.  But 
there  is  a  provision  in  it,  which  affords  illustration  of  the  hazard- 
ousness  of  all  general  assumptions  of  repeal  by  implication,  and 
especially  of  the  assumption,  that  because  the  main  body  of  an 
act  has  expired  or  been  repealed,  that  therefore  all  its  particu- 
lar provisions  have  become  obsolete. 

In  the  current  collection  of  the  "  Military  Laws,"  at  the  foot 
of  this  act  is  the  following  note : 
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*^The  provisions  of  this  act  in  regard  to  pay,  subsistence, 
clothing,  allowance  for  wounds  and  disabilities,  and  benefits  and 
allowances  generally,  are  adopted  by  act  of  March  8,  1815. 
The  residue  may  be  considered  as  repealed  and  supplied  by  that 
act  and  the  acts  referred  to.  See  chap.  100,  sees.  4  and  7 ; 
see  also,  additional  to  this  act,  chaps.  50,  52,  57,  and  64." 
(Hetzel,  p.  99.) 

Now,  chapter  100  is  the  act  of  March  8, 1815,  "  superseded," 
says  the  note,  by  the  act  of  March,  1821. 

According  to  this  we  should  have  got  rid,  by  successive  im- 
plied repeals,  at  least  of  all  parts  of  the  act  relating  to  ^^pay, 
subsistence,  clothing,  allowance  for  wounds  and  disabilities,  and 
benefits  and  allowances  generally,"  which  may  or  may  not  have 
been  "supplied"  and  "superseded"  by  the  subsequent  acts. 

"The  residue  may  be  considered  as  repealed  and  superseded" 
by  those  acts.  Was  it  so  ?  By  no  means.  Long  after  the  period 
of  all  those  acts,  there  was  found  to  be  occasion  to  repeal,  by 
express  enactment,  a  clause  of  the  act  of  1802,  in  regard  to 
the  stature  of  recruits.     (Act  of  July  5,  1838,  s.  30.) 

It  is  in  the  power  of  the  lawgiver  to  repeal  at  will,  by  express 
terms,  any  existing  statute. 

When  he  abstains  from  doing  this,  and  contents  himself  with 
subjoining  new  provisions  as  new  exigencies  arise, — sometimes 
adding  to,  sometimes  taking  away  from,  what  exists, — and  the 
administrator  of  the  law  is  called  upon  to  determine  a  sugges- 
tion of  implied  repeal,  that  determination  is  aided  if  not  guided 
by  rules  of  established  legal  or  logical  presumption. 

In  the  absence  of  expressed  will  of  the  legislator  to  repeal  a 
particular  provision  of  existing  law,  there  is  presumed  a  pur- 
pose of  coherence  and  compatibility  of  enactment,  so  that  all 
the  provisions,  new  and  old,  may  stand  together, — ^rather  than 
a  purpose  of  undefined  but  irreconcilable  repugnancy,  in  contra- 
diction with  methodical  unity  of  thought. 

In  such  absence  of  any  expressed  will  to  repeal,  the  mind  of 
the  juri^jical  expositor  follows  the  general  rule  of  presuming  in 
favor  of  that  which  is,  and  against  a  dissolution  of  continu- 
ance. 

Finally,  as  a  corollary  from  the  last  principle,  a  provision  of 
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law  once  existing  by  legislative  enactment,  the  affirmation  in 
argument  is  with  him  who  pretends  repeal ;  on  him  is  the  bur- 
den of  proof,  and  he  must  establish  his  proposition  to  the  satis- 
faction of  the  determining  judgment. 

"Whoever,**  say  the  authorities  of  the  civil  law,  in  unison 
with  those  of  the  common  law,  "  alleges  the  abrogation  of  a 
law  once  promulgated  and  received,  from  him,  when  that  is 
material,  the  proof  is  to  be  exacted.  For,  since  laws  are  enacted 
with  intent  that  they  shall  endure,  and  in  order  that  they  be 
observed  by  the  people,  it  follows  that,  until  the  contrary  be 
proved,  all  presumptions  militate  for  their  obligation  and  dura- 
tion of  use.*'     (J.  Voet,  ad  Pandect,  lib.  1,  tit.  8,  art.  40.) 

These  are  the  rules  on  the  subject,  which,  being  the  well 
settled  result  of  long  experience,  have  passed  into  axioms  of 
universal  jurisprudence.  They  govern  the  reason  with  decisive 
authority  in  the  investigation  of  a  subject  like  this,  requiring 
exact  and  critical  discrimination  of  the  most  delicate  implications 
of  law. 

Let  us  now  resume  all  the  premises  of  the  question,  applying 
them  to  the  resolution  before  us,  and  the  resolution  to  them. 

In  consequence  of  the  inexplicitness  of  the  legislation  review- 
ed,— of  the  absence  of  provisions  of  express  limitation  of  time,  of 
express  repeal,  of  express  re-enactment,  in  the  material  acts, — 
we  have  had  to  deal  throughout  with  presumptions  and  implica- 
tions ;  to  balance  conflicting  doubts ;  and  to  determine  on  which 
side  the  weight  of  reason  preponderates.  Of  necessity,  the 
question  is  one  of  the  nicest  legal  appreciation,  as  to  which  it 
would  be  presumptuous  in  me  to  pretend  to  an  absoluteness  of 
decision. 

I  can  but  describe  the  inclination  of  my  own  mind. 

It  IS  doubtful,  in  my  opinion,  whether  the  fifth  section  of  the 
act  of  1798  expired  by  limitation  of  the  general  tenor  of  the 
act ;  it  is  doubtful  whether  %o  much  of  it  as  relates  to  the  pay 
of  the  grade  of  lieutenant  general  was  ever  repealed.  I  think 
the  balance  of  authority  and  of  reason  is  the  other  way. 

Does  the  resolution  before  us  act  upon  these  doubts  so  as  of 
itself  to  incline  conclusions  to  either  side  ?     I  think  it  does. 

While  the  phraseology  of  the  joint  resolution,  by  employing 
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the  term  **  revived*'  in  relation  to  the  grade,  may  serve  to  aid 
the  inference  of  a  previous  implied  repeal  of  the  office  of  lieu- 
tenant general,  so  the  silence  of  the  resolution  in  regard  to 
pay  aids  to  enforce  inference,  either  that  the  law  defining  the 
pay  of  the  grade  has  not  been  repealed,  or  that  the  term 
"  revived**  is  to  be  understood  in  the  technical  meaning  of  the 
word,  as  having  legal  effect,  and  as  attaching  itself  in  sense  to 
the  specific  provision  of  law  which  originated  the  office  of  lieu- 
tenant general.  That  is,  where  the  ground  is  tender  on  the 
point  of  non-repeal,  it  is  fortified  by  the  term  "  revived  ;**  and 
where  the  construction  of  that  expression  labors,  it  is  corrobo- 
rated by  the  argument  of  non-repeal. 

It  is  true,  as  hereinbefore  indicated,  that  Congress  may,  by 
design  or  inadvertence,  omit  to  provide  pay  for  an  officer,  and 
leave  the  omission  to  be  remedied  by  a  future  Congress ;  but 
the  presumption  is  the  other  way :  and  the  implication  founded 
on  this,  weak  as  it  may  be,  is  much  stronger  than  any  of  the 
assumed  implications  of  repeal  which  have  passed  in  review 
before  us. 

And  the  consideration,  that  the  resolution  is  in  spirit  and 
letter  a  beneficial  or  enabling  statute,  tends,  however  feebly,  to 
the  same  conclusion. 

In  this  relation  the  word  "  revive**  may  not  without  reason 
acquire  specific  force. 

I  have  said  before,  at  a  previous  stage  of  the  inquiry,  that 
the  word  "revive"  in  the  resolution,  being  applied  to  "grade** 
only,  could  not  restore  a  statute  as  such,  but  might  possibly 
restore  some  necessary  legal  incident  of  grade. 

Congress,  we  have  seen,  has  occasionally  created  offices 
without  providing  compensation.  But  how  is  it  if  an  old  office 
be  revived,  not  a  new  one  created  ?  If  the  old  office  had  pay 
attached  to  it  by  law,  is  not  the  pay  revived  by  the  revival  of 
the  office,  unless  the  contrary  be  enacted  ?  It  would  seem  so, 
according  to  the  received  rules  of  exposition. 

It  has  been  adjudged  in  reported  cases  at  common  law,  that 
a  right  or  duty,  which  is  attached  to  a  thing,  expires  with  that 
thing,  but  revives  with  it,  if  it  be  revived.  (Luttrel's  case,  iv 
Co.  R.,  p.  86.)    In  this  way,  when  a  park  was  disparked,  the 
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oiBce  of  keeper,  including  its  emoluments,  expired  irith  the 
subject-matter;  but  the  ofiSce  would  have  revived,  it  and  its 
emoluments,  with  the  restoration  of  the  park.  (Howard's  case, 
Hut.  p.  86.)  So  it  is  in  the  case  of  the  occasional  reviyor,  pro 
hae  viee^  of  the  judicial  office  of  high  steward.  (Com.  Dig.  Ot 
E.,  iv  Haydon's  B.  of  Dig.  p.  99.) 

In  the  same  current  of  legal  opinion,  it  has  been  decided  that 
a  new  office  may  be  granted  without  any  fee,  annual  or  casual, 
annexed ;  for  some  offices-  exist  without  compensation,  by  the 
very  nature  and  the  intent  of  the  creation  or  appointment ;  and 
if  it  be  otherwise,  yet  as  to  the  new  office,  no  rate  of  compen- 
sation being  fixed,  there  can  be  no  compensation,  unless  it  be  a 
contingent  claim,  in  the  nature  of  quantum  meruit^  to  be 
addressed  to  the  creator  or  the  grantor  of  the  office.  But,  if  it 
be  an  office  revived,  then  the  profits  previously  attached  to  it  by 
law  are  at  the  same  time  revived.  (Comp.  Surveyor  of  Calais's 
case,  Year  Books,  xxviii  Hen.  VIII,  p.  28  ;  Bishop  of  Sarum's 
case,  Francis  Moore,  p.  808;  Veale  v.  Priour,  Hardres,  p. 
351.) 

This  doctrine,  applied  to  the  revival  of  an  office  by  slatute,  is 
in  the  very  spirit  of  the  Digest,  according  to  which,  it  is  custom- 
ary  for  older  laws  to  be  drawn  to  posterior  ones,  by  a  sort  of 
innate  quality  of  laws,  so  as  to  attach  the  former  to  all  those 
persons  and  things,  which  shall  be  enacted  by  the  latter  with 
the  same  attributes  or  nature.  (Per  TertuU.  Dig.,  lib.  i,  tit. 
3,  1.  p.  27.) 

The  doctrine  of  these  decisions  may  serve  to  reconcile  and  to 
explain  such  of  the  anomalies  in  this  class  of  enactments  as  we 
note  occasionally  in  the  action  of  Congress. 

Thus,  in  legislating  as  to  the  compensation  of  district  attor- 
neys of  the  United  States,  Congress  enacted  that  they  should 
receive,  for  official  service  in  the  District  and  Circuit  Courts, 
"  such  fees  in  each  state,  respectively,  as  are  allowed  in  the 
Supreme  Court  thereof."  (Act  of  February  28,  1799,  s.  4.) 
On  the  face  of  the  act  it  was  the  apparent  design  that  the  dis- 
trict attorney  should  receive  compensation.  But  in  the  sequel 
it  appeared  that  no  fees  were  allowed  in  the  Supreme  Court  of 
some  of  the  States.     Thereupon,  it  was  adjudged  that  in  such 
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cases  the  district  attorney  was  entitled  to  compensation,  as  on 
quantum  meruit.  (Mr.  Mason's  opinion,  November  10,  1845, 
cd.  1851,  p.  1766.)  That  conclusion  corresponds  to  one  of  the 
opinions  emitted  in  the  above  case  of  Veale  v.  Priour. 

On  the  other  hand,  when  Congress  intends  that  an  office  shall 
have  no  emoluments  attached  thereto,  it  says  that  in  express 
terms,  or  by  clear  intimation.  Thus,  in  providing  a  board  of 
visitors  for  the  government  hospital  for  the  insane,  the  statute 
says :  "  The  office  of  visitor  shall  be  honorary  and  without  com- 
pensation." (Act  of  March  3,  1855,  s.  2.)  That  is  according 
to  the  dictum  in  the  Bishop  of  Sarum's  case. 

And,  in  the  present  case,  we  may  admit  that,  with  the  grade 
of  lieutenant  general,  its  pay,  as  once  fixed  by  statute,  is 
revived  in  application  to  the  new  officer,  provided  it  should  be 
made  to  appear  that  he,  holding  the  lineal  rank  of  major 
general,  has  been,  or  shall  be  found  "  on  duty,*'  and  "  having 
a  command,  according  to  (his)  brevet  rank,'*  since  the  day  to 
which  it  retrospectively  dates.     (Act  of  April  10,  1818.) 

Finally,  there  is  a  remarkable  phrase  in  the  resolution,  which 
is  destitute  of  any  very  intelligible  significancy,  unless  it  has 
relation  to  the  present  question ;  and  if  it  have,  then  its  influ- 
ence is  potential  in  deciding  the  legal  intendment  of  the  resolu- 
tion. 

The  resolution  revives  the  grade  of  lieutenant  general  in 
the  Army  of  the  United  States  for  a  definite,  limited,  and 
personal  object.  That  object  is  to  bestow  the  revived  grade 
by  brevet,  and  by  brevet  only,  when,  in  the  opinion  of  the  Pre- 
sident, it  shall  be  deemed  proper  to  acknowledge  eminent  ser- 
vices of  a  major  general  in  the  Army  during  the  late  war  with 
the  Mexican  Republic,  "  in  the  mode  already  provided  for  in 
subordinate  grades;'*  aud  the  officer,  if  the  contemplated  brevet 
grade  be  conferred  upon  him,  is  "  to  take  rank  from  the  date 
of  such  service  or  services." 

Are  these  expressions,  any  of  them,  surplusage  ?  That  is 
not  presumable.  The  resolution  is  not  encumbered,  otherwise, 
with  a  profusion  of  words.  On  the  contrary,  it  is  quite  brief, 
inconveniently  so,  in  one  respect.  I  think  a  moment's  reflec- 
tion will  show  the  obvious  bearing  of  the  words  recited. 
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The  declared  purpose  of  conferring  the  grade  is^^to  acknow- 
ledge the  eminent  services  of  a  major  general  in  the  army,  during 
the  late  war  with  Mexico.**  To  acknowledge  them,  how  ?  To 
acknowledge  them  ^'  in  the  mode  already  provided  for  in  suih 
ordinate  grades. 

Here,  perhaps,  is  a  clue  to  the  intent  of  the  resolution.  We 
know  well  in  what  ^^mode"  it  is,  that  eminent  services  in  the 
Army  are  acknowledged  by  brevet,  in  grades  inferior  to  that  of 
major  general.  According  to  the  general  law,  already  referred 
to,  '^  the  officers  of  the  Army  who  have  brevet  commissions  shall 
be  entitled  to,  and  receive  the  pay  and  emoluments  of  their 
brevet  rank,  when  on  duty  and  having  a  command  according 
to  their  brevet  rank,  and  at  no  other  time;"  and  as  the  act 
assures,  in  certain  contingencies,  brevet  pay  and  emoluments, 
it  very  properly  proceeds  to  enact,  that  no  brevet  commissions 
shall  be  conferred,  but  by  and  with  the  advice  and  consent  of 
the  Senate,  (iii  Stat,  at  Large,  p.  427.)  The  statute  does  not 
define  what  is  duty  and  command,  according  to  brevet  rank ; 
the  regulations  of  the  Army  do,  as  to  all  officers  in  the  line,  of 
grade  inferior  to  that  of  major  general.  (Gen.  Reg.  1841,  No. 
1255.)  And  that  is  the  "mode"  already  provided  for,  by 
statute  and  regulation,  of  acknowledging,  by  brevet,  eminent 
military  services  in  '^subordinate  grades."  Which  mode  of 
acknowledgment  in  subordinate  grades,  it  thus  appears,  con- 
sists not  merely  of  title,  but  also  of  commission,  grade,  rank, 
and  contingently  higher  duty  or  command,  with,  in  the  latter 
case,  appropriate  pay  and  emoluments. 

Now,  it  is  plain  that  General  Scott,  being  in  commission  as 
lieutenant  general  by  brevet,  may  hereafter  be  ordered  on  duty 
and  command  according  to  his  brevet ;  and  if  what  such  brevet 
command  of  that  grade  is,  be  not  settled  by  any  subsisting 
regulaticm,  or  by  military  usage,  it  is  a  question  of  regulation 
merely,  as  it  is  in  regard  to  officers  of  grade  inferior  to  major 
general,  and  the  power  of  regulation  in  both  cases  belongs  to 
the  War  Department,  with  approbation  of  the  President. 

Whether  or  not  General  Scott  ever  held  such  a  command 
heretofore,  and  since  the  day  of  the  capture  of  Vera  Cruz  and 
the  castle  of  San  Juan  de  Ulua,  to  which  his  brevet  rank  dates 
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back,  is  a  question  which  is  raised  nndoabtedly  by  the  tenor  of 
the  resolution,  but  (like  that  of  the  staff  of  the  brevet  grade)  is 
not  before  me.  I  cannot  well  speak  of  that  part  of  the  subject 
in  one  of  its  legal  relations,  without  considering  it  in  all.  For 
this  reason,  I  make  no  comment  on  the  case  of  the  United 
States  V,  Vinton,  (ii  Sumn.  p.  299.)  I  refer  to  the  subject  for 
the  single  purpose  intimated.  Whether  or  not  any  retroactive 
rights  of  pay  exist,  certain  it  is,  that  future  rights  of  that  nature 
may  arise,  on  supposable  orders  of  the  President. 

I  think  these  considerations  are  strongly  confirmatory  of  the 
conclusion,  that  the  resolution  intends  either  to  revive  the  pay 
of  the  grade,  or  to  contradict  the  hypothesis  of  its  having  been 
repealed. 

But  it  is  impossible  to  admit  that  the  section  of  statute,  as  a 
section,  and  without  qualification  of  contents,  is  revived  by  this 
expression,  the  reasons  to  the  contrary  thereof  being  conclusive 
on  a  comparison  of  the  two  statutes.  I  suggested  in  the  proper 
place  the  reasons  why  the  affirmative  arguments  on  that  point 
did  not  seem  to  me  satisfactory.  I  now  proceed  to  state  the 
negative  arguments,  or  rather  to  establish  affirmatively  the 
negative  conclusion,  by  showing  that  the  very  tenor  and  express 
language  of  the  resolution  contradict,  unequivocally,  the  hypo- 
thesis of  the  statute  being  revived,  or  any  part  of  it,  in  its 
general  provisions,  and  beyond  the  necessary  legal  incidents  of 
.the  grade  of  lieutenant  general. 

In  the  first  place,  the  original  statutes  created  two  distinct 
grades,  or  at  least  a  duplication  of  grades,  that  of  commander- 
in-chief,  and  of  lieutenant  general;  and  the  statute  fact  is 
recognised  in  the  appointment  and  commission  of  General 
Washington.  Whereas,  the  resolution  before  us  revives  only 
the  statute  grade  of  lieutenant  general,  not  that  of  commander- 
in-chief;  and  that  fact  is  expressed  in  the  appointment  and 
commission  of  General  Scott. 

In  the  second  place,  the  original  statute  supposes  that,  so 
long  as  it  shall  be  in  force,  no  military  grade  can  be  conferred 
superior  to  that  of  General  Washington,  while  no  such  enact- 
ment is  made  in  the  present  case ;  and  that  difference  is  likewise 
recognised  in  the  two  commissions.   The  commission  to  General 
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Scott  contains  the  clause  common  to  military  commissions,— 
^^  He  is  to  observe  and  follow  such  orders  and  directions,  from 
time  to  time,  as  he  shall  receive  from  me,  or  the  future  Presi- 
dent of  the  United  States,  and  other  officers  set  over  him  accord- 
ing  to  law  J  and  tJie  rules  of  war;" — ^but  these  concluding  words 
are  not  contained  in  the  commission  to  General  Washington. 

Finally,  the  resolution  revives  the  grade  of  lieutenant  general 
as  a  brevet  only,  to  be  held  by  an  ofScer  who  is  major  general 
by  lineal  rank.  But  the  original  act  authorized  the  grade  to 
be  conferred  as  a  lineal  one.  Of  course,  in  the  first  case  the 
officer  was  lieutenant 'general  absolutely  de  jure  and  de  facto; 
in  the  latter  case  he  officiates  as  lieutenant  general,  only  when 
he  may  have  been,  or  shall  be,  ordered  on  duty  as  such  by  the 
President. 

All  these  considerations  also  serve  to  confirm  the  conclusions 
already  announced,  as  to  the  repeal  of  the  original  statute,  to 
the  efiect  that,  though  possibly  and  probably  it  may  not  have 
been  repealed  as  to  the  pay  and  emoluments,  yet  certainly  it 
must  have  bisen  as  to  the  office  of  lieutenant  general ;  for  if  not, 
then  it  has  not  been  repealed  as  to  the  statute  office  of  com- 
mander-in-chief. 

My  conclusions  upon  the  whole  matter,  then,  are  these : 

1.  The  provisions  of  the  5th  section  of  the  act  of  May  28, 
1798,  have  been  repealed,  in  so  far  as  regards  the  offices  which 
it  created,  by  subsequent  statutes,  and  especially,  if  by  no. 
other,  effectually  and  finally,  yet  certainly  by  that  of  March  2, 
1821. 

2.  It  does  not  clearly  appear  that  the  provisions  of  the  5th 
section  of  the  act  of  May  28,  1798,  as  to  the  pay  of  the  grade 
of  lieutenant  general  had  been  repealed,  either  expressly  or 
tacitly  by  any  subsequent  act,  and  the  same  is  probably  to  be 
regarded  as  having  remained  in  abeyance,  capable  of  renewed 
legal  efficacy,  if  that  rank  should  at  any  time  be  re-established 
without  additional  legislation  as  to  its  pay  and  emoluments. 

8.  The  enactment  in  the  joint  resolution  that  the  grade  of 
lieutenant  general  be  ^'revived,*'  does  not  have  the  consequential 
effect  in  law  to  revive  the  statute  as  such|  provided  the  same 
had  previously  been  repealed. 
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4.  But,  when  a  stotute  revives  a  statute  grade  or  office,  it  is 
to  be  intended,  if  nothing  to  the  contrary  appear,  that  the 
statute  provision  as  to  pay  and  emolument,  previously  annexed 
to  the  grade  or  office,  is,  by  legal  consequence,  revived,  whether 
that  provision  of  the  statute  had  or  not  been  repealed. 

5.  Hence,  the  joint  resolution  before  us  must,  in  my  opinion, 
receive  one  or  the  other  of  these  alternative  constructions: 
Either,  first,  it  intends  that  the  pre-existing  provision  of  statute, 
which  fixed  the  pay  of  the  grade  of  lieutenant  general,  had  never 
been  repealed ;  that  the  law  on  that  subject  was  dormant,  await- 
ing the  existence  of  an  office  and  a  person,  to  which  and  to 
whom  it  should  become  applicable,  the  office  being  supplied  by 
the  resolution,  and  the  person  by  his  appointment  to  the  office ; 
or,  secondly,  it  intends  assuming  that  the  statute  office  of  lieu- 
tenant general,  with  its  pay  and  emoluments,  once  existed,  but 
had  been  repealed  or  fallen  into  desuetude,  to  revive  that 
statute  office  for  this  occasion,  and  in  so  doing  to  resuscitate 
the  statute  pay  and  emoluments  of  the  office ;  and,  therefore, 
there  is  now  in  force  a  law,  in  the  5th  section  of  the  act  of  May 
28,  1798,  fixing  the  pay  of  the  grade  of  lieutenant  general. 

I  have  the  honor  to  be,  very  respectfully, 

C.  GUSHING. 
Hon.  Jeppebson  Davis, 
Secretary  of  War. 


AUDIT  OF  POST  OFFICE  ACCOUNTS. 

The  Auditor  of  the  Treasury  for  the  Post  Office  Department  has  direct  official 
relation  to  both  the  Treasury  and  Post  Office  Departments. 

Where  by  a  private  act  the  Postmaster  General  is  required  to  cause  to  be  re- 
examined the  transportation  account  of  a  mail  contractor,  it  is  to  be  intended 
that  the  same  shall  be  done  in  the  statute  routine  of  the  accounting  of  the 
Department 

Attorney  General's  Office, 

AuguBt  25, 1855. 
Sir:    Your  communication  of  the  24th  ult.  calls  for  my 
opinion  as  to  the  construction  to  be  given  to  the  law  of  the  last 
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Congress  entitled,  ^^  Joint  resolution  for  the  final  adjustment 
of  the  account  of  John  D.  Colmesnil." 

It  appears  that,  on  the  27th  of  February,  1851,  a  joint  reso- 
lution was  passed,  which  provides : 

"  That  the  Auditor  of  the  Treasury  for  the  Post  OflBce  Depart- 
ment  *  *  is  hereby  authorized  and  directed  to  credit  and  adjust 
the  account  of  John  D.  Colmesnil,  President  of  the  Ohio  and 
Mississippi  Mail  Line  Company,  for  transporting  the  mails  of 
the  United  States  on  the  Ohio  and  Mississippi  rivers  between 
Louisville  and  New  Orleans,"  for  a  certain  period  described ; 
'^  and  upon  ascertaining  the  amount  of  service  actually  rendered 
by  said  company  in  the  transportation  of  the  mail  as  aforesaid, 
the  said  Auditor  shall  pay  to  the  said  John  D.  Colmesnil,  for 
the  use  of  himself  and  associates,  out  of  any  funds  appropriated 
for  the  transportation  of  the  mails,  the  sum  which  may  be  found 
justly  and  equitably  due  to  said  company."  (ix  Stat,  at  Large, 
p.  814.) 

In  virtue  of  this  act,  Mr.  Colmesnil  received,  under  protest, 
the  sum  of  $20,599 ;  and,  being  dissatisfied  therewith,  made 
further  application  to  Congress,  which  resulted  in  the  passage 
of  the  joint  resolution  now  in  question,  which  is  in  the  following 
words : — 

"That  the  Postmaster  General  be  directed  to  cause  the 
account  of  John  D.  Colmesnil,  President  of  the  Ohio  and  Mis- 
sissippi Mail  Line  Company,  to  be  re-examined  for  the  purpose 
of  determining  whether  any  further  compensation  is  due,  in  law 
or  equity,  to  said  John  D.  Colmesnil,  and  to  pay  him  such  sum 
as  may  be  adjudged  to  be  due  for  hiuiself  and  his  associates, 
out  of  any  funds  in  the  Treasury  appropriated  to  the  transporta- 
tion of  the  mails ;  the  decision  of  the  Department  being  subject, 
as  in  all  other  cases,  to  the  proviso  of  the  eighth  section  of  the 
act  of  July  2,  1836,"  changing  the  organization  of  the  Post 
OflSce  Department.     (Session  Acts,  p.  147.) 

The  Postmaster  General,  conceiving  that  the  act  required  the 
re-examination  to  be  made  by  himself,  without  reference  to  the 
Auditor  for  the  Department,  decided  that  an  additional  allow- 
ance of  910,754  be  made.  Mr.  Colmesnil  being  dissatisfied, 
claimed  an  appeal  to  the  First  Comptroller,  under  the  general 
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law  referred  to  in  the  joint  resolution ;  and  the  Postmaster  Ge- 
neral accordingly  sent  the  papers  to  the  Comptroller.  But,  on 
consideration,  the  Comptroller  was  of  opinion  that  the  case 
ought  first  to  have  been  examined  by  the  Auditor,  and  could 
not  come  to  him  on  appeal  from  a  decision  of  the  Postmaster 
Oeneral. 

And  the  question  presented  is  of  the  true  course  of  proceed- 
ing intended  by  this  law, — Whether  the  re-examination  of  Mr. 
Colmesnil's  account  shall  be  made,  in  the  first  instance,  as  the 
examination  of  other  mail  contracts  is  made,  by  the  Auditor  of 
the  Treasury  for  the  Post  Office  Department,— or  whether  it 
shall  be  made  in  some  difierent  manner,  without  intervention 
of  the  Auditor,  and  by  special  determination  of  the  Postmaster 
General  ? 

On  carefully  inspecting  the  first  resolution,  it  will  be  found 
to  contain  three  distinct  members,  namely : 

1.  The  Postmaster  General  is  directed  to  cause  the  account 
of  Mr.  Colmesnil  to  be  re-examined  for  the  purpose  of  deter- 
mining whether  any  further  compensation  is  due  to  him  in  law 
or  equity. 

2«  Such  sum,  if  any,  as  may  on  such  re-examination  be  ad- 
judged to  be  due,  the  Postmaster  General  is  to  pay  to  Mr. 
Colmesnil  for  the  use  of  him  and  his  associates. 

S.  ''The  decision  of  the  Department*'  is  made  '^ subject,  as 
in  all  other  cases,  to  the  proviso  of  the  eighth  section  of  the 
act  *  *  *  to  change  the  organization  of  the  Post  Office  De- 
partment." 

Such  are  the  substantive  propositions  of  the  law.  They  are 
to  be  construed  together,  and  so  as,  if  it  be  possible,  to  give 
efiect  to  each  of  them,  and  thus  to  execute  the  entire  will  of 
Congress. 

If,  now,  we  take  up  the  first  of  the  three  propositions,  and 
consider  it  by  itself,  we  see  that  it  does  not  require  the  VosU 
master  General  j^ersonally  to  examine.  He  is  ^Uo  cause"  the 
account  to  be  re-examined.  At  the  same  time  there  is  a  marked 
difference  in  this  relation  between  the  language  of  the  present 
resolution  and  that  of  the  previous  one  on  the  same  subject ; 
for  that  does  not  mention  the  Postmaster  General,  but  speaks 
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directly  to  the  Auditor.  This  difiFerence  of  language  may  or 
may  not  imply  that  some  special,  or  at  least  specific,  duty  is 
here  imposed  on  the  Postmaster  General.  To  determine  that 
point,  we  must  look  further. 

Next,  taking  up  the  second  proposition  by  itself,  it  needs 
only  at  present  to  say,  that  it  also  is  not  contained  in  the  first 
resolution,  which  requires  that  impossible  thing,  actual  payment 
by  the  Auditor. 

It  is  the  third  proposition,  which  requires  more  particular 
scrutiny.  It  enacts  that  a  ^'decision,"  to  be  made  in  the  case, 
shall  be  subject,  as  in  all  other  caseSj  to  a  certain  proviso  in 
some  existing  law.  By  the  phrase  ^^  all  other  cases"  is  intended, 
of  course,  all  other  cases  of  the  class,  which  is  mail  accounts. 
That  is  to  say,  the  present  account,  after  some  ^'decision*'  had 
upon  it,  is  to  proceed  in  the  regular  channel  of  "all  other" 
mail  accounts.  It  is  impossible,  therefore,  to  carry  on  the 
inquiry  intelligently,  without  ascertaining  what  is  that  proviso 
of  existing  law,  which  thus  controls  the  other  parts  of  the  reso- 
lution. 

That  proviso,  with  its  context,  is  in  the  following  words : 

"  There  shall  be  appointed  by  the  President,  with  the  con- 
sent of  the  Senate,  an  Auditor  of  the  Treasury  for  the  Post 
Office  Department,  whose  duty  it  shall  be  to  receive  all  accounts 
arising  in  the  said  Department,  or  relative  thereto,  to  audit  and 
settle  the  same,  and  certify  their  balances  to  the  Postmaster 
General.  Provided,  That  if  either  the  Postmaster  General,  or 
any  person  whose  account  shall  be  settled,  be  dissatisfied  there- 
with, he  may  within  twelve  months  appeal  to  the  First  Comp- 
troller of  the  Treasury,  whose  decision  shall  be  final  and  con- 
clusive.*' (v  Stat,  at  Large,  p.  81.) 

So  that  the  "proviso,"  which  the  joint  resolution  expressly 
requires  shall  bo  applied  to  the  present  case,  presupposes  a 
"  decision"  by  the  Auditor,  without  which  it  is  absolutely  dor- 
mant,— it  cannot  come  into  play, — ^it  has  no  possible  active 
operation.  In  certain  contingencies,  the  First  Comptroller  is 
to  revise  the  decision  of  the  Auditor.  Those  contingencies  are 
two,  and  two  only.  One  condition  is,  when  the  party  claimant 
is  dissatisfied  with  the  iettlement  of  the  Auditor.     The  other  is, 


Digitized  by 


Google 


TO  THE  POSTMASTER  GENERAL.  443 


Audit  of  PoBt  Office  Accounts. 


when  the  Postmaster  General  disapproves  it.  There  is  no  other 
condition  or  contingency,  in  which  any  decision  can  be  "  sub- 
ject to  the  proviso"  of  the  general  law ; — "  all  other  cases''  are 
subject  to  it  only  in  these  contingencies. 

There  is  nothing  whatever  in  this  proviso,  or  in  any  other 
clause  of  the  act  of  which  it  forms  a  part,  or  of  any  other  gene- 
ral law,  which  gives  to  a  third  party  the  right  to  appeal  from 
the  decision  of  a  Head  of  Department  to  the  First  Comptroller. 

Bat  the  joint  resolution  requires  the  application  of  this  pro- 
viso to  the  decision  of  some  person,  and  the  proviso  itself  is,  in 
terms,  applicable  to  but  one  possible  person,  namely,  the 
Auditor. 

Thus  it  appears  that  we  can,  by  no  means,  satisfy  the  call 
of  the  ''  proviso", — that  is,  the  call  of  the  third  proposition  of 
the  joint  resolution, — without  having  a  decision  of  the  Auditor 
to  which  it  shall  attach. 

To  suppose  a  primary  and  exclusive  decision  in  the  case  by 
the  Postmaster  General,  is  to  nullify  completely  the  third  pro- 
position. To  show  this,  it  needs  only  to  insert  the  proviso  of  the 
general  law,  word  for  word,  as  in  construction  we  have  right  to 
do,  into  the  body  of  the  joint  resolution.  When  we  have  done 
this,  we  shall  see  that  no  appeal  is  given  from  any  decision  of 
the  Postmaster  General;  that  he  occupies  a  very  different 
position  relatively  to  the  subject-matter ;  and  that  the  appeal 
is  only  from  the  settlement  of  the  Auditor. 

Recurring,  now,  to  the  general  tenor  of  the  joint  resolution, 
in  order  to  ascertain  how  these  inchoate  conclusions  will  worky 
we  find  that  they  are  perfectly  compatible  with  the  text  of  the 
first  and  second  propositions,  which  require  the  Postmaster 
General  ^'to  cause"  the  present  account  to  be  re-examined,  and 
to  pay  what,  if  anything,  shall  be  found  to  be  due.  For  the  first 
proposition  does  not  determine  through  whose  instrumentality 
the  Postmaster  General  shall  '*  cause"  the  re-examination  to  be 
made.  Thus,  in  the  case  of  the  act  of  Congress,  out  of  which 
the  controversy  between  Messrs.  Stockton  and  Stokes  and  Mr. 
Postmaster  General  Kendall  arose,  the  language  is  that  the 
"Postmaster  General  be  *  *  directed  to  credit"  the  parties 
with  a  sum  to  be  reported.     This  act  did  not  mean  that  the 


Digitized  by 


Google 


444  HON.  CALEB  CUSHING 

Aadit  of  Post  Offioe  Aceomits. 

credit  should  be  made  bj  the  hand  of  the  Postmaster  Generaly 
but,  on  his  order,  by  some  appropriate  officer,  having  official 
charge  of  the  acconnts  of  the  Department.  So,  in  the  present 
case,  the  re-examination  which  the  Postmaster  General  is  to 
cause  to  be  made  (not  to  make)  may  be  properly  assigned  by 
him  to  the  Auditor.  And  there  is  but  one  word  in  the  third  pro- 
position, which  stands  in  the  way  of  the  assumed  conclusions, 
naively,  the  word  department, — "  the  decision  of  the  department 
being  subject,  as  on  all  other  cases,  to  the  proviso"  of  *the 
general  law.  Now  this  cannot  mean  the  Post  Office  Depart- 
ment, that  is,  the  Postmaster  General;  because,  as  we  have 
seen,'  not  in  ^^all  other  cases,"  nor  in  any  case,  does  the  proviso 
apply  to  a  decision  of  the  Postmaster  General.  We  must  of 
necessity  give  to  the  word  "department"  here  a  narrower  mean- 
ing ;  and  we  can  without  violence  do  so ;  for  other  instances 
occur  in  the  statutes,  in  which  the  word  signifies  nothing  more 
than  a  subdivision,  or  branch,  or  appropriate  officer,  of  some  one 
of  the  chief  Executive  Departments.  It  stands  here,  in  my 
opinion,  to  denote  the  Auditor  for  the  Post  Office  Department. 

I  am  not  able  to  anticipate  any  objection  to  the  general  con- 
clusion thus  foreshadowed  by  me,  except  in  the  fact,  that,  in 
general,  ordinary  mail  accounts  go  to  this  Auditor  by  mere 
operation  of  law,  or  the  act  of  a  party,  and  without  imme- 
diate  causation  or  special  order  on  the  part  of  the  Postmaster 
General ;  that  here  the  Postmaster  General  is  directed  by  Con- 
gress '  to  cause'  the  present  account  to  be  re-examined ;  and 
that  although  the  Sixth  Auditor  is  Auditor  "/or  the  Post  Offiee 
Department,"  yet  he  is  "Auditor  of  the  Treasury." 

What  then  ?  May  not  the  Postmaster  General,  by  the  stand- 
ing law,  give  direction  that  this  or  that  mail  account  be  passed 
upon  by  the  Auditor  ?  Can  the  Auditor  pass  upon  anything, 
except  by  reason  of  previous  action  of  the  Postmaster  General? 
Is  he  not  the  officer,  in  many  respects,  both  of  the  Postmaster 
General  and  of  the  Secretary  of  the  Treasury  ?  Surely,  as  it 
seems  to  me,  by  the  general  tenor,  and  by  provision  after  pro- 
vision, of  the  act  to  change  the  organization  of  the  Post  Office 
Department. 

That  statute  did  materially  change  the  organization  of  the 
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Department,  and  did  eapeoially  ^^  provide  more  effectually  for 
the  setdement  of  the  accoonta  thereof."  The  modifications  of 
pre-ezieting  law,  which  it  introduced,  consiBted  essentially  in 
this :  That,  whereas,  preyiously,  the  accounts  of  the  Post  Office 
Department  were  settled  within  itself,  without  going  through  a 
distinct  auditing  at  the  Treasury  Department,  as  those  of  every 
other  Department  had  always  done, — ^by  the  new  law,  this  ano- 
maly was,  in  effect,  removed,  and  a  Treasury  Auditor  was  pro- 
vided for  the  Post  Office  Department.  That  Auditor  has  duties 
expressly  defined,  and  is  to  perform  sundry  other  duties  requira- 
Ue  of  him  by  the  Postmaster  General.  Besides  which,  the  act 
continues :  ^^  He  shall  perform  such  duties,  in  relation  to  the 
financial  concerns  of  the  (Post  Office)  Department,  as  shall  be 
assigned  to  him  by  the  Secretary  of  the  J^easury,  and  shall 
make  to  them  respectively  such  reports  as  either  of  them  may 
require  respecting  the  same."  And  the  statute  further  provides 
that,  after  settling  accounts,  the  Auditor  shall  ^'  certify  their 
balances," — t^  whom? — To  the  Secretary  of  the  Treasury? 
No ;  ^^to  the  Postmaster  General."  The  Auditor  is,  therefore, 
the  officer  of  both  the  Treasury  and  the  Post  Office  Depart- 
ments, having  privity  of  official  relation  with  each.  Of  course, 
there  is  no  strangeness  in  the  supposed  sense  of  the  present 
resolution,  when  it  is  assumed  to  signify  that  the  Postmaster 
General  shall  ^^  cause"  a  mail  account  to  be  re-examined  by  the 
Auditor. 

Another  consideration  is  material.  By  administrative  usage 
and  by  judicial  construction,  at  least,  if  not  by  statute,  the 
Auditor  cannot  of  himself  re-open  a  matter,  which  he  has  once 
passed  upon  and  reported  to  the  Postmaster  General.  (Ex- 
parte  Randolph,  ii  Brock,  p.  447.)  It  needed  statutory  autho- 
rity to  enable  the  Postmaster  General  to  rehear  the  case  of  Mr. 
Golmesnil. 

On  these  premises,  the  difference  in  the  phraseology  of  the 
two  resolutions  may  be  explained  on  the  hypothesis, — either  that 
Congress  deemed  it  more  appropriate  to  revive  an  account 
through  the  Head  of  Department,  rather  than  to  pass  over  him, 
and  mention  the  Auditor  alone, — or  that  Congress  intended  to 
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call  in  this  case  for  special  attention,  instead  of  general  atten- 
tion, on  the  part  of  the  Postmaster  General. 

So,  the  resolution  might  well  say  that  the  Postmaster  General 
should  pay  what,  if  anything,  shall  be  adjudged  due  to  the  par- 
tics,  because,  by  the  general  law,  the  expenditures  on  account 
of  the  Post  Office  Department  are  to  be  disbursed  by  the  Trea- 
sury "  upon  warrants  (or  requisitions)  drawn  by  the  Postmastw 
General."  For,  while  the  new  organization  intended  to  give 
to  the  Secretary  of  the  Treasury  all  needful  power  to  secure  a 
proper  accountability  in  the  business  of  the  Post  Office  Depart- 
ment, it  still  left  the  Postmaster  General  the  responsible  admin- 
istrative head  of  his  own  Department. 

In  truth,  even  as  the  Post  Office  Department  is  nOw  organised, 
the  Postmaster  General  not  only  draws  the  warrants  (or  requi- 
sitions) arising  in  the  business  of  his  Department,  but  draws 
them,  in  a  majority  of  cases,  upon  the  simple  report  of  the 
Auditor.  In  other  Departments,  accounts  in  general,  after 
having  been  stated  by  the  proper  Auditor  of  the  Treasury,  go 
of  course,  and  by  mere  operation  of  law,  to  one  of  the  Comp- 
trollers, then  to  the  Register  of  the  Treasury,  then  to  the 
Secretary  of  the  Treasury  for  a  warrant.  In  the  Post  Office 
Department  it  is  otherwise.  There,  only  the  exceptional  and 
comparatively  rare  cases  of  settlements  by  the  Auditor,  which 
the  Postmaster  General  disapproves,  or  with  which  a  private 
party  is  dissatisfied,  go  to  the  First  Comptroller.  In  general, 
the  accounts  of  the  Post  Office  Department  are  paid  without 
intervention  of  the  Comptroller,  and  of  course  without  that  of 
the  Register,  or  of  the  Secretary  of  the  Treasury,  on  the  war- 
rant (or  requisition)  of  the  Postmaster  Greneral.  Nay,  even 
where,  in  disputed  accounts,  the  Comptroller  intervenes,  he 
certifies  the  final  balance  to  the  Postmaster  General, — not  to 
the  Secretary  of  the  Treasury.  It  is  perfectly  accurate,  there- 
fore, in  the  resolution,  to  require  payment  in  the  case  to  be 
made  by  the  Postmaster  General,  and  to  assume  that  on  him 
devolved  the  responsibility  of  inquiry  as  well  as  of  payment, 
but  still  through  the  regular  accounting  officers  of  the  Depart- 
ment. 

This  will  be  rendered  more  evident  by  taking  into  account 
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the  difference  in  the  classes  of  appropriation  for  the  expenditures 
of  the  Post  Office  D<^partment,  indicated  hy  the  employment 
herein  of  the  alternative  expression  warrant  or  requisition. 

By  the  act  to  change  the  organization  of  the  Department, 
the  revenues  arising  from  the  biLsinesa  of  the  Department  are 
placed  under  the  direction  of  the  Postmaster  General.  Nomi- 
nally^ these  revenues  are  paid  into  the  Treasury,  then  appro- 
priated hy  Congress  for  the  mail  service,  and  then  discharged 
by  the  Treasurer  on  the  warrants  of  the  Postmaster  General. 
Infact^  these  moneys  only  go  into  the  Treasury  as  a  matter 
of  account.  The  annual  disbursements  of  the  Department 
exceed  its  receipts ;  and  the  moneys  received  from  postages  go, 
by  law,  as  fast  as  they  are  due  or  collected,  to  pay  for  the 
transportation  of  the  mails,  and  thus  remain  in  the  administra- 
tion of  the  Postmaster  General.  For  all  such  moneys  expended, 
his  warrant  is  the  ultimate  document  at  the  Treasury. 

But,  as  to  any  moneys  for  the  service  of  the  Post  Office 
Department  actually  in  the  Treasury,  as,  for  instance,  where 
appropriation  is  made  to  supply  deficiencies  in  the  revenue  of 
the  Post  Office  Department,  there  it  is  drawn  out  on  requisition 
of  the  Postmaster  General,  and  warrant  of  the  Secretary  of  the 
Treasury. 

Thus,  for  the  service  of  the  current  year,  we  have  an  appro- 
priation, of  the  first  class,  of  five  million,  ninety-one  thousand, 
nine  hundred  and  thirty-eight  dollars  ^^for  transportation  of 
the  mails,"  (x  Stat,  at  Large,  p.  683 ;)  and  an  appropriation,  of 
the  second  class,  of  one  million,  one  hundred  and  six  thousand, 
one  hundred  and  eighty-seven  dollars  "  to  supply  deficiencies 
in  the  revenue  of  the  Post  Office  Department."     (Ibid.  p.  654.) 

In  the  present  case,  the  joint  resolution  prescribes  that,  if 
any  payment  be  made,  it  shall  be  paid  ''out  of  any  funds  in 
the  Treasury  appropriated  to  the  transportation  of  the  mails  " 
That  expression  refers  distinctly  to  the  funds  of  the  first  class, 
which,  if  they  prove  deficient,  will  be  Supplied  from  the  second 
class.  Of  course,  to  be  coherent,  the  resolution  required  that 
the  paymeirt  should  be  made  by  the  Postmaster  General. 

In  my  opinion,  therefore,  the  Postmaster  General  is  to  cause 
Mr.  Colmesnil's  accounts  to  be  re-.examined  by  the  Auditor  for 
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his  Department, — the  Auditor's  decision  being  subject,  as  in  all 
other  cases,  to  revision  by  the  First  Comptroller. 
I  am,  very  respectfully, 

C.  GUSHING. 
Hon.  Jambs  Campbell, 

Postmaster  Q-eneral. 


TENURE  OP  STATUTE  OPFICES. 

Commissioners,  appointed  for  the  performance  of  a  special  duty  in  virtue  of  a 
statute,  cannot  continue  to  act  as  such  after  such  statute  shall  have  expired 
by  its  own  limitation. 

Attorney  General's  Office, 

August  29,  1855. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
communication  of  yesterday,  and  have  considered  the  question 
which  you  propound. 

The  2d  section  of  the  act  of  June  12,  1840,  (v  Stat,  at 
Large,  p.  386,)  provides  "  That  whenever  the  quantity  of  pub- 
lic land  remaining  unsold,  in  any  land  district,  shall  be  reduced 
to  a  number  of  acres  less  than  one  hundred  thousand,  it  shall 
be  the  duty  of  the  Secretary  of  the  Treasury  [now  Interior]  to 
discontinue  the  land  ofSce  of  such  district."  The  quantity  of 
land  remaining  unsold  at  the  Yincennes  Office,  it  appears,  has 
become  below  the  statute  amount.  Of  course,  the  officers  of 
register  and  receiver  there  will  have  become  vacant,  unless 
they  shall  have  been  continued  by  subsequent  legislation. 

Congress  passed  an  act,  on  the  27th  July,  1854,  to  ascertain 
and  adjust  the  titles  to  certain  lands  in  the  State  of  Indiana, 
(x  Stat,  at  Large,  p.  813.)  The  first  section  of  this  act  pro* 
vidcs,  '^  That  the  register  and  receiver  of  the  land  office  at 
Yincennes,  together  with  a  fit  and  proper  person,  learned  in  the 
law,  and  a  citizen  of  Indiana  to  be  appointed  by  the  President 
of  the  United  States,  are  hereby  constituted  commissioners  to 
ascertain  and  adjust  the  title  of  any  claimant  to  any  tract  of 
land,  or  part  or  subdivision  thereof,  granted*'  by  certain  re- 
solves and  acts  of  Congress.     The  6th  section  of  the  act  further 
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provides,  '^  That  said  commissioners  shall,  on  or  before  the  first 
day  of  September,  eighteen  hundred  and  fifty-five,  transmit  to 
the  commissioners  of  the  General  Land  OflSce  a  transcript  of 
their  decisions  in  favor  of  claimants,  which  shall  contain  a  fair 
statement  of  the  evidence  on  which  each  respective  claim  is 
founded ;  and  also  a  transcript  of  the  decisions  against  claim- 
ants, with  a  like  statement  of  the  evidence  and  the  reason  of 
such  rejection." 

To  avoid  the  possibility  of  the  termination  of  the  office  of 
register  and  receiver,  before  the  performance  of  the  duties  pre- 
scribed by  this  section,  Congress  passed  the  act  of  February 
13th,  1855,  entitled  '^An  act  to  continue,  temporarily,  the 
offices  of  register  and  receiver  at  Yincennes."  (x  Stat,  at 
p.  Large,  607.) 

The  act  provides  as  follows : 

^^  The  offices  of  register  and  receiver  shall  be  continued  at 
Yincennes,  Indiana,  until  after  a  final  report  shall  have  been 
made  by  the  commissioners,  pursuant  to  the  act  of  Congress, 
approved  July  twenty-seventh,  eighteen  hundred  and  fifty-four, 
entitled  ^An  act  to  ascertain  and  adjust  the  titles  to  certain 
land  in  the  State  of  Indiana ;'  and  the  act  of  Congress  approved 
twelfth  June,  eighteen  hundred  and  forty,  for  the  discontinu- 
ance of  land  offices,  under  certain  circumstances,  shall  not  apply 
to  the  offices  at  Yincennes,  until  the  services  required  by  the 
aforesaid  act  of  the  twenty-seventh  of  July,  eighteen  hundred 
and  fifty-four,  of  the  commissioners,  shall  have  been  fully  per- 
formed." 

The  act  creating  the  commission  does  not,  it  is  true,  in  termSy 
fix  the  day  when  it  shall  cease  to  exist ;  but  in  my  opinion  it 
does  so  in  effect. 

The  question  presented  is,  whether  this  act  continues  the 
offices  of  register  and  receiver,  at  Yincennes,  and  consequently 
the  existence  of  the  board,  beyond  the  first  day  of  September, 
1855,  on  or  before  which,  by  the  6th  section  of  the  act  of  1854, 
they  were  to  file,  in  the  General  Land  Office,  a  transcript  of 
their  decisions. 

The  3d  section  of  the  act  requires  the  register  to  advertise 
the  readiness  of  the  connnission  to  receive  applications,  while 
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the  2d  limits  the  time  of  presenting  them  to  six  months  after 
the  publication  of  such  notice.  They  are  then  to  hear  the  ap- 
plications, determine  them  and  present  to  the  Land  OfiSce  a 
transcript  of  their  decisions,  which  is  the  concluding  act  which 
the  statute  contemplates  they  will  perform,  and,  as  it  seems  to 
me,  the  conclusion  of  the  commission. 

Had  Congress  omitted  to  pass  the  act  of  February  13th,  1855, 
two  of  the  commission  must  have  retired,  on  account  of  the  ex- 
piration of  their  respective  ofBces,  under  the  act  of  1840.  The 
former  restrained  the  operation  of  the  latter,  until  the  commis- 
sion should  fully  perform  its  duty.  This  duty,  by  the  act  cre- 
ating the  commission,  extended  only  to  the  time  of  making  and 
filing  a  transcript  of  their  decisions  which  was  required  to  be 
on  or  before  the  first  day  of  September,  1855.  There  is  no 
provision  authorizing  them  to  perform  any  act  subsequent  to 
that  date.  It  follows,  that  the  act  of  1855  does  not  extend 
their  official  existence  beyond  that  date,  when  the  register  and 
receiver  must  cease  officially  to  exist,  and  the  commission  expire. 

In  my  opinion,  any  acts,  performed  by  it  after  that  date, 
would  be  without  the  authority  of  law,  and  consequently  null 
and  void. 

I  am,  very  respectfully, 


C.  GUSHING. 


Hon.  BoBERT  McClelland, 

Secretary  of  the  Interior. 


GOVERNMENT  HOSPITAL  FOR  THE  INSANE. 

This  Hospital  is  designed  only  for  the  use  of  the  Army  and  Nayj,  and  that  of 
the  District  of  Columbia. 

No  persons,  not  of  the  Army  or  Na^y,  are  entitled  to  admission  into  it  as  indi- 
gent insane,  unless,  at  the  time  of  becoming  insane,  thej  are  legal  residents 
of  the  District 

Attorney  General's  Office, 

Augvst  30, 1855. 
Sir:    I  haye  received  your  communication  of  the  27th 
instant,  and  considered  the  question  Tvhich  it  propounds* 
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The  United  States  have  provided  a  "  Government  Hospital 
for  the  Insane,"  the  objects  of  which,  as  defined  by  statute,  are 
"  the  most  humane  care  and  enlightened  curative  treatment  of 
the  insane  of  the  Army  and  Navy  of  the  United  States,  and 
of  the  District  of  Columbia."    (Act  of  March  3d,  1855,  sec.  1.) 

For  reception  into  the  Hospital,  the  act  provides  as  follows : 

^^Sec.  5.  That  all  indigent  insane  persons  residing  in  the 
District  of  Columbia  at  the  time  they  became  insane,  shall  be 
entitled  to  the  benefits  of  the  institution,  and  shall  be  admitted 
on  the  authority  of  the  Secretary  of  the  Interior,  which  he  may 
grant  after  due  process  of  law,  showing  the  person  to  be  insane 
and  unable  to  support  himself  (or  herself)  and  family,  (or  them- 
selves, if  they  have  no  family,)  under  the  visitation  of  insanity. 

"  Sect.  6.  That  whenever  there  are  vacancies,  private  patients 
from  the  District  may  be  received  at  a  rate  of  board  to  be 
determined  by  the  visitors,  but  to  be  in  no  case  less  than  the 
actual  cost  of  their  support."     (x  Stat,  at  Large,  p.  682.) 

All  the  expenses  of  the  establishment,  with  the  exception  of 
money  received  for  the  board  of  private  patients,  are  defrayed 
by  the  United  States. 

Upon  this  act,  the  question  is,  whether  any  indigent  persons, 
not  of  the  Army  or  Navy,  and  not  residents  of  the  District  at 
the  time  they  become  insane,  are  entitled  to  admission  into  this 
Government  Hospital  7 

Clearly  not.  If  they  were,  all  the  indigent  insane  from  all 
parts  of  the  United  States,  nay,  of  the  world,  might  be  brought 
here,  and  the  charge  of  their  medical  treatment  and  support 
imposed  on  the  General  Government.  « 

Residents  of  the  District  becoming  insane  during  such  resi- 
dence,— whether  temporarily  absent  or  not  is  immaterial,  pro- 
vided they  retain  a  legal  residence  here,' — and  they  alone,  have 
a  right,  if  indigent,  to  the  gratuitous  benefits  of  the  Hospital. 
Neither  temporary  sojourners  here,  who  become  insane  during 
such  sojourn,  nor  persons  insane  when  they  come,  have  any  such 
right.  They  are  excluded  by  the  express  language  of  the  stat- 
ute, and  by  the  policy  of  the  Government  in  establishing  the 
Hospital. 

Previous  statutes  regarding  the  indigent  insane  of  the  District 
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are  in  consonance  with  this  doctrine.  The  leading  act  authorizes 
the  marshal  to  provide  for  persons  committed  as  lunatics  bj 
order  of  the  courts  of  the  District,  '^  they  being  paupers  of  the 
said  District  of  Columbia,  and  their  support  being  legally 
chargeable  thereto.''  (vi  Stat,  at  Large,  p.  818.)  And  the  sub- 
sequent acts  repeat  the  same  condition.  (See  y  Stat,  at  Large, 
p.  489,  672,  761.) 

I  am  not  sure  that  the  two  sorts  of  provisions  are  absolutely 
co-extensive.  There  might  be  the  case,  for  instance,  of  a  person 
coming  here  insane,  as  the  member  of  the  family  of  some  head 
of  family  who  now  resides  in  the  District,  and  has  acquured  a 
settlement  for  himself  and  his  family ;  and  such  person,  although 
indigent,  might  not  be  entitled  to  admission  into  the  Hospital. 
Any  such  case,  if  it  existed,  would  be  an  exceptional  one.  It 
is  impossible  for  me  to  doubt  that  the  general  purpose  of  the 
present  act  was  to  admit  only  indigent  persons,  having  a  settle- 
ment residence  in  the  District. 

The  act  provides  that  such  indigent  insane,  as  are  lawfully 
entitled,  shall  be  admitted  into  the  Hospital  on  the  authority 
of  the  Secretary  of  the  Interior,  "  which  he  may  grant  after 
due  process  of  law,  showing  the  person  to  be  insane  and  unable 
to  support  himself  under  the  visitation  of  insanity."  Such 
process  of  law,  finding  these  facts,  does  not  compel  the  Secre- 
tary to  admit  a  person,  nor  does  it  conclude  liis  judgment  as  to 
the  facts  found :  still  less  will  it  justify  him  in  granting  admis- 
sion to  a  person  not  otherwise  entitled  to  admission;  if,  for 
example,  the  person  be  not  a  resident  of  the  District.  The 
Secretary,  if  he  see  fit,  may  require  that  any  and  all  other  facts, 
necessary  to  entitle  a  party  to  admission,  shall  be  established 
by  legal  proofs ;  or  he  may  decide  them  on  his  own  judgment 
as  the  administrative  Superior  of  the  Hospital. 

I  have  the  honor  to  be,  very  respectfully, 

0.  GUSHING. 

Hon.  Robert  McClelland, 

Secretary  of  the  Interior. 
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EELATION  OF  THE  PRESIDENT  TO  THE  EXECUTIVE  DEPARTMENTS. 

As  a  general  rale,  the  direction  of  the  President  is  to  be  presumed  in  all 
instmctions  and  orders  issning  from  the  competent  Department. 

Official  instructions,  issued  by  the  Heads  of  the  sereral  Executive  Depart- 
ments, civil  and  military,  vithin  their  respectiTO  jurisdictions,  are  valid 
and  lawful,  without  containing  express  reference  to  the  direction  of  the 
President 

Attorney  General's  Office, 

August  31,  1855. 

Sir:  Your  communication  of  the  4th  instant  requires  my 
opinion  upon  the  following  question : 

"Are  instructions  issued  by  the  Heads  of  Department  to 
officers,  civil  or  military,  within  their  respective  jurisdictions, 
valid  and  lawful,  without  containing  express  reference  to  the 
direction  of  the  President ;  and  is  or  not  such  authority  implied 
in  any  order  issued  by  the  competent  Department?" 

To  this  inquiry  I  have  the  honor  to  reply,  in  the  first  place, 
that  the  point  seems  to  have  been  well  settled  by  judicial  deci- 
sions, in  so  far  as  such  decisions  can  determine  the  rule  and 
effect  of  any  act  of  the  Executive  Department  of  the  Govern- 
ment of  the  United  States. 

Among  the  cases  adjudicated  are  several  to  which  I  beg  leave 
to  ask  your  attention. 

Of  these  cases,  the  earliest  in  date  is  that  of  Little  v.  Bar- 
reme,  before  the  Supreme  Court  of  the  United  States.  It 
arose  under  the  acts  of  Congress  for  the  suspension  of  inter- 
course and  the  institution  of  hostilities  between  the  United 
States  and  France,  during  the  administration  of  President 
Adams.     By  one  of  these  acts  it  was  enacted, 

"  That  it  shall  be  lawful  for  the  President  of  the  United 
States  to  give  instructions  to  the  commanders  of  the  public 
armed  ships  of  the  United  States,  to  stop  and  examine  any 
ship  or  vessel  of  the  United  States  on  the  high  seas  which  there 
may  be  reason  to  suspect  to  be  engaged  in  any  traffic  or  com- 
merce contrary  to  the  trie  tenor  thereof." 

Instructions  were  issued  under  this  act,  signed  by  the  Secre- 
tary of  the  Navy,  in  some  of  which  there  is  reference  to  the 
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President,  and  some  not.  This  distinction  does  not  appear  in 
the  printed  report  of  the  decision,  but  it  does  in  the  original 
documents  on  file  in  the  Navy  Department,  T^hich  I  have  had 
examined. 

No  question  was  made  in  the  case  as  to  the  validity  of  in- 
structions so  conceived  or  signed ;  but  only  whether,  as  to  the 
particular  case  before  the  Court,  it  was  in  the  lawful  power  of 
the  President  to  issue  instructions  authorizing  a  seizure  under 
the  circumstances  in  proof.  If  the  President  had  this  autho- 
rity, it  was  admitted  that  the  authority  had  been  signified  in 
lawful  form,  in  the  act  of  the  Secretary,  (ii  Cranch,  p.  170.) 

The  next  important  case  is  that  of  Lockington  v.  Smith, 
tried  before  Mr.  Justice  Washington,  in  the  Circuit  Court  of 
the  United  States  for  Pennsylvania,  (i  Peters,  C.  C.  R.,  p. 
466.) 

This  case  was  of  an  action  of  assault  and  battery  against  the 
Marshal  of  the  United  States,  who  had  arrested  the  plaintiiT 
as  an  alien  enemy,  in  obedience  to  the  orders  of  the  Secretary 
of  State  and  of  the  Commissary  General  of  Prisoners.  The 
defendant  pleaded  these  orders.  To  which  the  plaintiff  demur- 
red, alleging,  among  other  things,  as  ground  of  demurrer, 

"Second,  that  if  the  President  had  power  to  order  alien 
enemies  to  be  confined  for  any  other  purpose,  still  such  order 
must  have  been  made  by  some  public  act  of  his  own,  and  under 
his  seal,  of  which  the  orders  issued  from  the  Department  of 
State,  and  from  that  of  the  Commissary  General,  are  no  evi- 
dence.*' 

The  order  of  the  Secretary  of  State  is  not  printed  in  the 
case ;  but  I  have  obtained  a  copy  from  the  files  of  the  Depart- 
ment of  State.  It  is  in  the  form  of  a  letter,  setting  forth  that 
"  the  Government  has  reason  to  believe"  that  certain  alien  ene- 
mies have  not  yet  left  the  district  described ;  and  then  proceeds 
to  say ;  "  the  purpose  of  this  letter  is  to  direct  that  you  cause 
all  such  persons  to  leave  under  penalty  of  a  close  confine- 
ment," &c.,  and  concludes  thus : 

"I  will  only  add  that  a  strict  fulfilment  of  this  order  is 
expected  and  required  at  your  hands. 

"Jambs  Madison." 
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These  orders  contain  no  reference,  direct  or  indirect,  to  the 
President,  and  of  course  they  present  the  very  inquiry  which  you 
have  sent  to  me,  in  all  its  scope,  and  in  the  most  pregnant  form, 
as  involving  the  legality  of  administrative  acts  in  their  relation 
to  the  dearest  private  rights  of  property  and  person. 

In  overruling  the  plea  in  demurrer,  the  court  say : 

"  The  Department  of  State  is  one  of  the  organs  of  the  execu- 
tive branch  of  the  Government,  established  for  the  purpose  of 
facilitating  and  conducting  the  operations  of  that  branch,  so 
far  as  the  duties  assigned  to  it  extend.  The  business  of  that 
Department  is  by  law  to  be  conducted  in  such  a  manner  as  the 
President  may  direct.  It  is  to  this  Department  that  reference 
must  be  made  for  the  official  acts  of  the  President  in  relation  to 
those  public  measures  which  he  may  establish,  and  which  are 
not  more  immediately  connected  with  the  duties  of  some  other 
Department.  This  has  been  the  general  practice  of  this  branch 
of  the  Government,  and  is  fully  warranted  by  law.  Neverthe- 
less, the  President,  for  the  more  easy  and  expeditious  discharge 
of  his  executive  duties,  may  direct  some  other  Department  to 
make  known  the  measures  which  he  may  think  proper  to  esta- 
blish. They  are  equally  his  acts,  whether  they  emanate  from 
the  Department  of  State  or  from  any  other  Department." 

Next  comes  the  case  of  Parker  v.  The  United  States,  before 
the  Supreme  Court,  in  which  question  arose,  among  other  things, 
as  to  the  right  of  the  plaintiff  to  double  rations  as  Adjutant 
and  Inspector  General. 

There  had  been  a  special  order  of  the  Secretary  of  War  on 
the  subject  in  the  following  words  : 

'*  A  commutation  of  double  rations  is  allowed  to  the  Adju- 
tant and  Inspector  General  in  lieu  of  fuel  and  rations." 

And  there  was  a  general  order  of  the  Secretary  of  prior 
date,  containing  the  following  words : 

^'  Generals  commanding  divisions ;  officers  commanding  mili- 
tary departments ;  and  all  officers,  while  in  command  of  perma* 
nent  posts  and  garrisons,  separate  from  the  stations  of  com< 
mandants  of  departments,  which  subject  them  to  additional 
expense  of  independent  commands,  are  allowed  double  rations. 
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No  more  than  one  ofScer  can  be  entitled  to  double  rationa  at 
the  same  station.'' 

Neither  of  these  orders  contains  the  name  of  the  President, 
and  as  to  both,  the  Supreme  Court  say : 

^  There  can  be  no  controversy  about  additional  rations,  if 
the  President  makes  the  allowance.  He  may  issue  the  order 
himself,  or  it  may  be  done  by  the  Secretary  of  War  with  his 
approbation.  The  Secretary  of  War,  as  the  legitimate  organ 
of  the  President,  under  a  general  authority  from  him,  may  exer- 
cise the  power,  and  make  allowance  to  officers  having  a  separate 
command."     (i  Peters  U.  S.  R.,  pp.  298-296.) 

The  next  case  is  that  of  Wilcox  v.  Gonneirs  Lessee,  where 
one  question  was  whether  the  military  reservation  at  Fort  Dear- 
born, having  been  made  in  the  form  of  an  order  to  the  Com- 
missioner of  Public  Lands  by  Mr.  Calhoun  as  Secretary  of 
War,  without  any  direct  or  express  reference  to  the  President 
in  the  order,  was  to  be  deemed  in  law  a  reservation  made  by 
order  of  the  President.     Here  the  Supreme  Court  say : 

^*  We  think,  then,  that  there  has  been  an  appropriation,  not 
only  in  fact,  but  in  law."  *  *  "At  the  request  of  the  Secre- 
tary of  War,  the  Commissioner  of  the  General  Land  Office,  in 
1824,  colored  and  marked  upon  the  map  this  very  section 
as  reserved  for  military  purposes,  and  directed  it  to  be  reserved 
from  sale  for  those  purposes.  We  consider  this,  too,  as  having 
been  done  by  authority  of  law,  for,  amongst  other  provisions 
in  the  act  of  1830,  all  lands  are  exempt  from  pre-emption  which 
are  reserved  from  sale  by  the  President.  Now,  although  the 
immediate  agent,  in  requiring  this  reservation,  was  the  Secre- 
tary of  War,  yet  we  feel  justified  in  presuming  it  was  done  by 
the  approbation  and  direction  of  the  President.  The  Presi- 
dent speaks  and  acts  through  the  Heads  of  the  several  Depart- 
ments, in  relation  to  subjects  which  appertain  to  their  respect- 
ive duties.  Both  military  posts  and  Indian  affietirs,  including 
agencies,  belong  to  the  War  Department.  Hence,  we  consider 
that  the  act  of  the  War  Department  in  requiring  this  reserva- 
tion to  be  made,  was,  in  legal  effect,  a  reservation  made  by  order 
of  the  President,  within  the  terms  of  the  act  of  Congress." 
(xiii  Peters's  R.,  p.  498-512.) 


Digitized  by 


Google 


TO  THE  PRESIDENT. 


Relation  of  the  President  to  the  Executive  jpepartments. 

■ Y   LiBjR  VltV 

In  the  case  of  The  United  States  v.  Eliason,  tl^^tiestion  wa^  \ 

whether  certain  army  regulations  were  in  force,  of 

superseded  by  others  subsequently  promulgated  by  the  Secretary 

of  War,     And  the  Supreme  Court  say : 

"  The  Secretary  of  War  is  the  regular  constitutional  organ 
of  the  President,  for  the  administration  of  the  military  establish- 
ment of  the  nation ;  and  rules  and  orders  publicly  promulgated 
through  him,  must  be  received  as  the  act  of  the  Executive,  and 
as  such  be  binding  upon  all  within  the  sphere  of  his  legal  and 
constitutional  authority.  Such  regulations  cannot  be  questioned 
or  defied,  because  they  may  be  thought  unwise  or  mistaken." 
(xvi  Peters,  p.  291-802.) 

The  full  authority  of  these  decisions  is  admitted,  and  the 
doctrine  reaffirmed  in  the  case  of  Williams  v.  The  United  States. 
Here  the  question  arose  in  the  Treasury  Department,  in  regard 
to  an  advance  of  money,  which  the  law  authorized  the  President 
to  make,  and  which,  being  made  by  the  Secretary  of  the  Trea* 
sury,  was  held  to  be,  in  law,  the  act  of  the  President. 

The  marginal  note  of  the  case  will  suffice  to  show  how  the 
point  was  regarded  by  the  Supreme  Court. 

"  The  act  of  Congress,  passed  January  31st,  1828,  prohibiting 
the  advance  of  public  money  in  any  case  whatever  to  the  dis- 
bursing officers  of  the  Government,  except  under  the  special 
direction  of  the  Pjresident,  does  not  require  the  personal  and 
ministerial  performance  of  this  duty  to  be  exercised,  in  every 
instance,  by  the  President,  under  his  own  hand. 

'^  Such  a  practice,  if  it  were  possible,  would  absorb  the  duties 
of  the  various  Departments  of  the  Government  in  the  personal 
action  of  the  one  chief  executive  officer,  and  be  fraught  with 
mischief  to  the  public  service. 

"  The  President's  duty,  in  general,  requires  his  superinten- 
dence of  the  administration,  yet  he  cannot  be  required  to  become 
the  administrative  officer  of  every  Department  and  Bureau,  or 
to  perform  in  person  the  numerous  details  incident  to  services 
which,  nevertheless,  he  is,  in  a  correct  sense,  by  the  Constitution 
and  laws,  required  and  expected  to  perform."  (i.  Howard,  p. 
290.) 
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Such  is  the  state  of  the  law  on  this  question,  as  understood  by 
the  Supreme  Court. 

In  this  connection,  permit  me  to  state  certain  pertinent  facts, 
which  are  not  without  interest  in  themselves,  and  which  enfojj^e 
and  illustrate  the  reasoning  of  the  Supreme  Court. 

In  reflecting  upon  the  cases  which  had  thus  come  before  the 
court,  involying  the  relation  of  the  Executive  Departments  to 
the  President,  and  which  had  been  decided  as  we  have  seen,  it 
occurred  to  me  to  ask  myself  whether  there  were  not  exceptional 
cases, — whether,  although  the  court  had,  as  to  three  cases 
arising  in  the  War  Department,  and  as  to  one  case  each  arising 
in  the  State,  Treasury,  and  Navy  Departments,  affirmed  the 
validity  of  departmental  instructions  in  which  power,  given  to 
the  President,  was  executed  by  a  Department,  in  orders  not 
mentioning  the  President  expressly,  yet  after  all  these  were 
not  peculiar  cases,  standing  on  mere  abstract  right,  but  with 
some  possible  color  of  illegality,  as  contrary  in  form  to  the 
ordinary  course  of  business  in  the  Departments. 

To  clear  up  this  point,  a  call  was  made  by  me,  on  each  of 
those  Departments,  for  information  as  to  all  directory  letters, 
orders,  or  instructions  issued  by  each  of  them,  and  signed  by 
their  secretaries  respectively,  in  the  lapse  of  two  months  sepa- 
rated by  an  interval  of  twenty  years,  and  taken  indifferently, 
namely,  June,  1818,  and  June,  1838 ;  and  the  result  as  reported 
to  me  is  this-: 

In  the  State  Department,  of  instructions  addressed  by  the 
Secretary  to  public  ministers  and  consuls  of  the  United  States 
in  June  1818,  five  purported  on  their  face  to  be  given  by  direc- 
tion of  the  President,  and  nine  did  not;  and  in  June,  1888, 
twelve  appear  in  each  of  the  two  forms. 

From  the  Treasury  Department  there  is  report  for  only  one 
of  the  periods  indicated,  June,  1888,  the  records  being  imper- 
fect down  to  1883,  when  the  building  occupied  by  the  Depart- 
ment was  destroyed  by  fire.  But,  in  the  month  reported,  none 
of  the  directory  letters  of  the  Secretary  of  the  Treasury  are  in 
the  name  of  the  President. 

In  the  War  Department,  of  orders,  instructions,  or  directory 
letters,  addressed  by  the  Secretary  to  officers  of  the  Army, 
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either  directly  or  through  the  agency  of  the  Adjutant  General, 
in  June,  1818,  there  were  eleven,  none  of  which  mention  the 
President,  and  in  June,  1838,  of  twelve  in  all,  only  one  referred 
expressly  to  the  President, 

In  the  Navy  Department,  of  instructions  and  orders  addressed 
by  the  Secretary,  either  in  June,  1818,  or  June,  1838,  none 
purport  on  their  face  to  have  been  issued  by  direction  of  the 
President ;  but,  in  two  out  of  ninety-seven,  issued  in  the  first 
period,  he  is  mentioned  incidentally,  as  he  is  in  two  out  of  two 
hundred  and  twenty-five  issued  in  the  second  period. 

It  would  thus  appear  that  the  usage  of  the  State  Department 
has  been  to  express  the  direction  of  the  President,  not  in  a 
majority  of  cases  to  be  sure,  but  yet  frequently,  for  the  purpose, 
perhaps,  of  more  distinct  impression  upon  foreign  governments, 
but  that  such  direction  is  very  rarely  expressed  in  the  orders 
and  instructions  of  the  Treasury,  War,  and  Navy  Departments. 

That  is  to  say,  the  practical  action  of  the  Departments  is  in 
conformity  with  the  legal  theory  of  the  Supreme  Court. 

I  beg  permission,  in  the  second  place,  to  submit  some  few 
commentaries  on  the  subject,  suggested  by  pertinent  provi- 
sions of  acts  of  Congress  compared  with  the  text  of  the  Con- 
stitution. 

The  Constitution  of  the  United  States  assumes  that  the  poli- 
tical powers,  which  the  people  of  the  several  States  united  have 
intrusted  to  the  Federal  Government,  are  primarily  subdivided 
into  three  great  branches,  or,  as  they  are  sometimes  called, 
departments,  namely,  the  Legislative,  the  Executive,  and  the 
Judicial. 

The  Legislative  Department  raises  taxes  and  directs  how  the 
proceeds  shall  be  expended ;  it  authorizes  the  levy  of  troops 
and  the  organization  of  military  force  of  land  or  sea ;  it  declares 
war ;  and  in  general,  it  enacts  laws  applicable  to  those  objects 
as  to  which  it  is  empowered  by  the  Constitution. 

The  Executive  Depa(Hment  holds  and  expends  the  'public 
money,  negotiates  treaties,  appoints  to  and  removes  from  office, 
commands  the  public  force,  and,  in  general,  executes  and  ad- 
ministers the  Constitution,  the  public  treaties,  and  the  laws 
enacted  by  the  Legislative  Department. 
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The  Judicial  Department  construes  and  applies  the  laws  of 
the  land  in  all  contentious  matters  of  suit  in  law,  whether 
between  individuals,  or,  in  certain  cases,  between  them  and  the 
United  States,  and  between  the  several  States. 

Now,  by  the  explicit  and  emphatic  language  of  the  Consti- 
tution, the  executive  power  is  vested  in  the  President  of  the 
United  States.  In  the  perception,  however,  of  the  fact,  that 
the  actual  administration  of  all  executive  power  cannot  be  per- 
formed personally  by  one  man, — ^that  this  would  be  physically 
impossible,  and  that  if  it  were  attempted  by  the  President,  the 
utmost  ability  of  that  one  man  would  be  consumed  in  official 
details  instead  of  being  left  free  to  the  duty  of  general  direc- 
tion and  supervision, — ^in  the  perception,  I  say,  of  this  fact, 
the  Constitution  provides  for  the  subdivision  of  the  executive 
powers,  vested  in  the  President,  among  administrative  depart- 
ments, using  that  term  now  in  its  narrower  and  ordinary  sense. 
What  those  "  executive  departments"  shall  be,  either  in  number 
or  functions,  the  Constitution  does  not  say,  any  further  than  to 
determine  that  certain  appointments  may  be  made  by  their 
"heads,"  respectively,  and  that  the  President  may  require  in 
writing  the  advice  of  any  such  "  head"  or  "  principal  officer  in 
each  of  the  Executive  Departments,"  for  which  reason  those 
officers  are  sometimes  characterized,  and  not  improperly,  as 
"  constitutional  advisers"  of  the  President. 

Meanwhile,  the  great  constitutional  fact  remains,  that  the 
"executive  power"  is  vested  in  the  President,  subject  only,  ia 
the  respect  of  appointments  and  treaties,  to  the  advice  and  con- 
sent of  the  Senate. 

To  constitute  the  "Executive  .Departments,"  through  the 
instrumentality  of  which,  in  part,  the  President  was  to  ad- 
minister government,  became  one  of  the  earliest  objects  of  the 
first  constitutional  Congress ;  and  we  must  look  to  its  acts  for 
knowledge  of  the  administrative  system,  which,  in  its  great  out- 
lines, the  statesmen  of  the  constitutioBal  era  established  as  it 
exists  at  this  day. 

They  commenced  with  the  erection  of  a  Department  of 
Foreign  Affairs,  (soon  afterwards  changed  to  the  Department 
of  State,)  with  "a  principal  officer"  therein,  to  be  called  the 
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Secretary  for  the  Department  of  Foreign  Affairs,"  whose  origi- 
nal duties  are  described  in  the  act  as  follows  : 

'*  Who  shall  perform  and  execute  such  duties  as  shall  from 
time  to  time  be  enjoined  on  or  intrusted  to  him  by  the  Presi- 
dent of  the  United  States,  agreeable  to  the  Constitution,  relative 
to  correspondences,  commissions,  or  instructions  to  or  with 
public  ministers  or  consuls  from  the  United  States,  or  to  nego- 
tiations with  public  ministers  from  foreign  states  or  princes,  or 
to  memorials  or  other  applications  from  foreign  public  ministers 
or  other  foreigners,  or  to  such  other  matters  respecting  foreign 
affairs,  as  the  President  of  the  United  States  shall  assign  to 
said  department;  and  furthermore,  that  the  said  principal 
officer  shall  conduct  the  business  of  the  said  Department  in 
such  manner  as  the  President  of  the  United  States  shall  from 
time  to  time  order  or  instruct."  (Act  of  July  27th,  1789,  i 
Stat,  at  Large,  p.  28.) 

A  few  days  afterwards  the  Department  of  War  was  created, 
with  "a  principal  officer,"  the  "Secretary  for  the  Department 
of  War,"  whose  duties  are  described  in  the  act  as  follows : 

"  Who  shall  perform  and  execute  such  duties  as  shall  from 
time  to  time  be  enjoined  on  or  intrusted  to  him  by  the  Presi- 
dent of  the  United  States,  agreeably  to  the  Constitution,  rela- 
tive to  military  commissions,  or  to  the  land  or  naval  forces, 
ships,  or  warlike  stores  of  the  United  States,  or  to  such  other 
matters  respecting  military  or  naval  affairs,  as  the  President  of 
the  United  States  shall  assign  to  the  said  department,  or  rela- 
tive to  the  granting  of  lands  to  persons  entitled  thereto,  for 
military  services  rendered  to  the  United  States,  or  relative  to 
Indian  affairs ;  and  furthermore,  that  the  said  principal  officer 
shall  conduct  the  business  of  the  said  department  in  such  man- 
ner as  the  President  of  the  United  States  shall  from  time  to 
time  order  or  instruct."  (Act  of  August  7,  1789,  i  Stat,  at 
Large,  p.  49.) 

Next  came  the  Treasury  Department,  with  "  a  Secretary  of 
the  Treasury,  to  be  deemed  the  Head  of  the  Department," 
whose  original  duties  are  described  in  the  act  as  follows : 

"  Sec.  2.  That  it  shall  be  the  duty  of  the  Secretary  of  the 
Treasury  to  digest  and  prepare  plans  for  the  improvement  and 
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management  of  the  revenue,  and  for  the  support  of  public 

i  credit ;  to  prepare  and  report  estimates  of  the  public  revenue 

;  and  the  public  expenditures ;  to  superintend  the  collection  of  the 

,'  revenue ;  to  decide  on  the  forms  of  keeping  and  stating  accounts, 

'  and  making  returns,  and  to  grant,  under  the  limitations  herein 

.  established,  or  to  be  hereafter  provided,  all  warrants  for  moneys 

i  to  be  issued  from  the  Treasury,  in  pursuance  of  appropriations 

by  law ;  to  execute  such  services  relative  to  the  sale  of  lands 

belonging  to  the  United  States,  as  may  be  by  law  required  of 

;  him  ;  to  make  report  and  give  information  to  either  branch  of 

!  the  legislature,  in  person  or  in  writing,  (as  he  may  be  required,) 

.  respecting  all  matters  referred  to  him  by  the  Senate  or  House 

I   of  Representatives,  or  which  shall  appertain  to  his  office,  and 

generally  to  perform  all  such  services  relative  to  the  finances, 

as  he  shall  be  directed  to  perform."     (Act  of  September  2, 

1789,  i  Stat,  at  Large,  p.  65.) 

Following  this  act  is  that  establishing  "the  Post  Office," 
with  "  a  Postmaster  General,  to  be  subject  to  the  direction  of 
the  President  of  the  United  States  in  performing  the  duties  of 
his  office,  and  in  forming  contracts  for  the  transportation  of  the 
mail."     (Act  of  September  22,  1789,  i  Stat,  at  Large,  p.  70.) 

Finally,  came  the  act  providing  that  "there  shall  also  be 
appointed  a  meet  person,  learned  in  the  law,  to  act  as  Attorney 
General  for  the  United  States,  *  *  whose  duty  it  shall  be  to 
prosecute  and  conduct  all  suits  in  the  Supreme  Court  in  which 
the  United  States  shall  be  concerned,  and  to  give  his  advice  and 
opinion  upon  questions  of  law,  when  required  by  the  President 
of  the  United  States,  or  when  requested  by  any  of  the  Heads 
of  Departments,  touching  any  matters  which  may  concern  their 
Departments."  (Act  of  September  24,  1789,  i  Stat,  at  Large, 
p.  93.) 

Such  were  the  great  departments  of  administration,  with  which 
the  business  of  the  Government  of  the  United  States  commenced. 
Changes  in  detail  were  made  by  Congress,  or  by  order  of  the 
President,  from  time  to  time,  by  the  addition  of  new  functions 
to  this  or  that  department,  by  change  in  the  distribution  of 
their  respective  duties,  and  at  length,  by  the  creation  of  two 
new  departments.     One  of  these,  that  of  the  Navy,  was  organ- 
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ized  with  a  •"  Secretary  of  the  Navy,  whose  duty  it  shall  be  to 
execute  such  orders  as  he  shall  receive  from  the  President  of  the 
United  States,  relative  to  the  procurement  of  naval  stores  and 
materials,   and   the   construction,  armament,  equipment,  and 
employment  of  vessels  of  war,  as  well  as  all  other  matters  con- 
nected with  the  naval  establishment  of  the  United  States." 
(Act  of  April  30,  1798,  i  Stat,  at  Large,  p.  568.)     The  other, 
the  "Department  of  the  Interior,"  with  a  "head"  called  the" 
"Secretary  of  the  Interior,"  received  in  charge  sundry  subjects' 
of  administration  previously  conducted  by  the  Secretaries  of ' 
State,  War,  Treasury,  and  Navy.     (Act  of  March  8,  1849,  ixj 
Stat,  at  Large,  p.  398.)     But,  amid  all  these  successive  changesj 
in  detail,  the  original  theory  of  departmental  administrationj 
continued   unchanged,   namely,    executive    departments,   witU 
heads  thereof  discharging  their  administrative  duties  in  sucli 
manner  as  the  President  should  direct,  and  being  in  fact  the 
executors  of  the  will  of  the  President.     All  the  statutes  of  de- 
partmental organization,  except  one,  expressly  recognise  the 
direction  of  the  President,  and  in  that  one,  the  Interior,  it  i& 
implied,  because  the  duties  assigned  to  it  are  not  new  ones,  but 
such  as  had  previously  been  exercised  by  other  departments, 
It  could  not,  as  a  general  rule,  be  otherwise,  because  in  the 
President  is  the  executive  power  vested  by  the  Constitution,  anc 
also  because  the  Constitution  commands  that  he  shall  take  caret 
that  the  laws  be  faithfully  executed :  thus  making  him  not  onlyl 
the  depositary  of  the  executive  power,  but  the  responsible  execu- 
tive minister  of  the  United  States. 

I  perceive,  in  the  Constitution  or  in  the  general  statutes  of 
departmental  organization,  no  departure  from  this  rule  except 
where  advice  or  an  opinion  is  to  be  given.  That  advice  or 
opinion  must  of  course  embody  the  individual  thought  of  the 
officer  giving  it.  Thus,  when  the  President  calls  on  any  of  the 
Heads  of  Department  for  "advice,"  either  in  writing  or  verbal, 
such  advice  must,  in  the  nature  of  things,  be  their  act,  not  his. 
So  when  the  "opinion"  of  the  Attorney  General,  "upon  ques- 
tions of  law,"  is  requested  by  one  of  the  Secretaries,  it  is  his 
opinion,  not  that  of  the  President,  and  equally  so  when  that 
opinion  is  required  by  the  President  himself,  just  as  when  the 
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President  demands  executive  advice  of  the  Attorney  General  or 
of  the  Secretaries. 

In  speaking  of  the  subordination  of  the  Departments  to  the 
President,  we  are  to  understand,  of  course,  that  the  several 
executive  bureaus  are  included,  for  they  are  themselves  subor- 
dinate to  the  Departments,  under  the  supervision  of  which  they 
are  placed  respectively,  whether  by  statute  or  by  order  of  the 
President. 

There  has  been  some  fluctuation  of  opinion,  it  is  true,  among 
my  predecessors,  as  to  the  question,  whether  or  not  an  appeal 
lies  to  a  Head  of  Department  or  the  President,  in  the  matter 
of  decisions  by  the  accounting  officers  of  the  Treasury  Depart- 
ment, it  having  been  determined,  first  in  the  negative,  (Mr. 
Wirt*s  opinion,  January  13, 1824,)  then  in  the  affirmative,  (Mr. 
Berrien's  opinion,  December  4,  1889,)  then  in  the  negative 
again,  (Mr.  Taney's  opinion,  April  5,  1832,)  and  then  finally 
in  the  affirmative,  (Mr.  Crittenden's  opinion,  November  13, 
1852.)  I  have  heretofore  expressed  concurrence  in  the  latter 
opinion,  as  conclusive  of  the  question,  and  will  not  repeat 
the  argument  in  this  place.  (See  Report  to  the  President, 
March  8, 1864,  Sen.  Exec.  Doc.  1st  Sess.,  83d  Cong.  No.  66.) 

If  the  conclusion  were  otherwise,  it  would  only  serve  to 
strengthen  the  general  position  that  a  Head  of  Department 
does  not  need  in  every  case  to  allege  the  express  direction  of 
the  President. 

/  But,  if  the  direction  of  the  President  to  the  executive  depart- 
jments  be  assumed  generally,  or  at  least,  in  the  general  statutes 
jof  organization,  may  there  not  still  be  cases  of  distinction  in 
(which,  by  the  Constitution  or  by  statute,  specific  things  must 
I  be  done  by  the  President  himself  or  by  Heads  of  Departments? 
Such  cases  do  undoubtedly  exist,  and  any  view  of  the  subject 
which  omits  to  consider  them,  must  be  partial,  defective,  im- 
perfect. 

We  begin  with  examples  of  acts  performable  by  the  President, 
as  prescribed  by  the  Constitution. 

Thus  it  may  be  presumed  that  he,  the  man  discharging  the 
presidential  office,  and  he  alone,  grants  reprieves  and  pardons 
for  offences  against  the  United  States,  not  another  man,  the 
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Attorney  General  or  anybody  eke,  by  delegation  of  the  Presi- 
dent. 

So  he,  and  he  alone,  is  the  supreme  commander-in-chief  of 
the  Army  uid  Navy  of  the  United  States,  and  of  the  militia  of 
the  several  States,  when  called  into  the  actual  service  of  the 
United  States.  That  is  a  power  constitutionally  inherent  in 
the  person  of  the  President.  No  act  of  Congress,  no  act  even 
of  the  President  himself,  can,  by  constitutional  possibility,  au- 
thorize or  create  any  military  officer  not  subordinate  to  the 
President. 

So  he  appoints  and  removes  ambassadors  and  other  officers 
of  the  United  States,  in  the  cases  and  with  the  qualifications 
indicated  by  the  Constitution. 

So  he  approves  or  disapproves  of  bills  which  have  passed  both 
Houses  of  Congress :  that  is  a  personal  act  of  the  President, ; 
like  the  vote  of  a  Senator  or  Representatives  in  Congress,  not  /' 
capable  of  performance  by  a  Head  of  Department  or  any  other 
.person. 

But  the  question,  whether  a  given  duty  is  to  be  the  immedi- 
ate deed  of  the  President,  or  to  be  performed  by  delegation, 
does  not  seem  to  depend,  at  least  in  all  its  degrees,  upon  the 
fact  of  its  being  expressly  enumerated  in  the  Constitution;  for, 
in  certain  stages  of  the  negotiation  of  a  treaty,  anterior  to  and 
including  its  signature,  he  delegates  full  powers  to  another  per- 
son. But,  after  all,  it  must  be  communicated  by  the  President 
to  the  Senate,  and  it  does  not  become  the  effective  law  of  the 
land  until  there  is  exchange  of  ratifications,  officially  made  and 
proclaimed  by  the  President. 

At  the  same  time,  be  it  observed  that,  in  the  Constitution,  no 
case  occurs  of  the  communication  of  power  directly  to  any  Head 
of  Department,  except  in  the  respect  of  the  appointment  of 
such  inferior  officers  as  may  be  intrusted  to  them  by  act  of  Con- 
gress. We  shall  have  reason  to  conclude,  in  the  sequel,  that 
even  this  cannot  be  regarded  as  a  power  independent  of  that  of 
the  President. 

The  question  of  distinction  between  those  acts  of  the  President 
or  of  the  Heads  of  Department,  which  are  strictly  personal  and 
ministerial,  to  be  exercised  in  every  instance  by  the  individual 
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himself  by  his  own  hand,  and  those  which  appertain  to  the 
office,  and  the  performance  of  which  may  be  delegated,  as  that 
question  arises  on  statutes,  requires  examination,  somewhat  in 
detail,  of  the  letter  of  particular  acts  of  Congress. 

On  such  examination  of  the  whole  body  of  the  statutes  of 
the  United  States,  it  will*  be  found  that,  in  the  designation  of 
executive  acts  to  be  performed,  there  is  no  uniformity  of  lan- 
guage, no  systematic  style  of  legislation.  Sometimes  a  statute 
says  the  President  shall  perform  the  act, — sometimes  that  this 
or  that  Secretary  shall  perform  it, — without  there  being,  in 
general,  any  constitutional  or  legal  distinction  between  the 
authority  of  the  respective  acts,  all  of  them  being  of  things 
which,  on  the  one  hand,  the  President  may,  if  he  please,  dele- 
gate to  a  Head  of  Department,  and  which,  on  the  other  hand, 
cannot  be  done  by  a  Head  of  Department  without  direction  of 
the  President. 

Of  the  first  class  of  cases,  no  more   instructive   examples 
need  be  given  than  those  legislative  provisions  which  have  been . 
passed  upon  by  the  Supreme  Court. 

Thus,  in  the  acts  respecting  alien  enemies,  it  is  the  President 
who,  by  the  letter  of  the  law,  is  to  make  and  give  order  as  to 
their  residence  or  other  disposition  of  them,  (i  Stat,  at  Large, 
p.  577 ;  ii  Stat,  at  Large,  p.  781.)  And  yet  the  courts  have 
determined  that  these  laws  are  executable  by  an  order  of  the 
Secretary  of  State.     (Lockington  v.  Smith.) 

Thus  again,  by  the  tenor  of  the  statute,  it  was  made  "  lawful 
for  the  President  of  the  United  States  to  give  instructions"  to 
the  commanders  of  our  public  armed  ships  for  the  seizure  of 
merchant  vessels  engaged  in  certain  acts  of  intercourse  with 
France,  (i  Stat,  at  Large,  p.  613.)  And  yet  orders  of  the 
Secretary  of  the  Navy  satisfied  the  call  of  the  law.  (Little  v, 
Barreme.) 

Thus  again,  successive  acts  of  Congress  authorized  the  Presi- 
dent to  erect  fortifications,  to  establish  trading  posts  and  mili- 
tary stations,  and  to  make  reservation  of  public  lands.  This 
power  was  executed  by  the  Secretary  of  War.  (Wilcox  v. 
Jackson.) 

Thus  again,  an  act  of  Congress  prohibited  the  advancing  of 
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publio  money  in  any  case  whatever,  excopt  under  the  "  espe- 
cial" direction  of  the  President,  (iii  Stat,  at  Large,  p.  723.) 
Yet,  under  the  general  direction  of  the  President,  this  power 
was  well  executed  in  each  case  by  the  Secretary  of  the  Trea- 
sury.    (Williams  v.  The  United  States.) 

It  is  impossible  for  me  to  imagine  cases  stronger  than  these* 
We  most  conclade  upon  their  authority,  and  upon  that  of  the' 
arguments  of  the  Justices  of  the  Supreme  Court  that,  in  gene- 
ral, when  Congress  speaks  of  acts  to  be  performed  by  the 
President,  it  means  by  the  executive  authority  of  the  Presi-  - 
dent. 

*Take,  as  illustration,  some  recent  examples  of  the  use  of  this 
language  by  Congress. 

A  recent  act  appropriates  a  sum  of  money  ^^  to  enable  the 
President  of  the  United  States  to  employ  an  artist  to  make  a 
colossal  equestrian  statue  of  Washington."  (January  25, 1853.) 
Another  act  appropriates  money  to  enable  the  President  to  con- 
tract with  a  particular  artist,  for  some  work  of  art,  executed  or 
to  be  executed  by  him,  suitable  to  adorn  the  Capitol.  (March 
8,  1855.)  A  third  act  authorizes  and  empowers  him  to  provide 
necessary  accommodations  for  the  courts  of  the  United  States, 
and  to  procure,  by  purchase  or  otherwise,  suitable  sites  for 
court  houses  and  post  offices  in  Philadelphia,  New  York,  und 
Boston.  (August  2,  1854.)  Now,  can  it  be  pretended  that 
these  executive  acts  are  of  such  supreme  public  importance 
and  delicacy,  that  they  impose  on  the  President  a  personal 
responsibility,  any  heavier  than  the  weighty  matters  of  national 
administration,  which,  although  committed  to  his  charge,  in 
exactly  the  same  words  of  law  as  those  just  mentioned,  are  yet 
intrusted  by  him  habitually  to  the  immediate  administrative 
management  of  some  Head  of  Department  ?     I  think  not. 

Even  as  to  matters  of  the  gravest  importance,  the  employ- 
ment of  this  form  of  legislation  is  to  receive  the  same  construc- 
tion. 

Thus  when,  in  the  time  of  President  Jefferson,  it  was  enacted 
that  the  sum  of  two  million  dollars  be  appropriated  for  the  pur- 
pose of  defraying  any  extraordinary  expenses,  which  might  be 
incurred  in  the  intercourse  between  the  United  States  and 
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foreign  nations,  ^^to  be  applied  under  the  direction  of  the 
President;"  and  when  it  was  farther  enacted  that  ''the  Presi- 
dent of  the  United  States  may,  if  he  shall  deem  it  necessary, 
*  *  borrow  the  whole  or  any  part  of  the  said  sum," — ^it  is  not 
to  be  doubted  that  the  President  might  intrust  the  conduct  of 
the  expenditure,  as  well  as  that  of  the  loan,  to  some  one  or 
more  of  the  Heads  of  Department,  (ii  Stat,  at  Large,  p.  202.) 
So  it  was  also,  when,  during  the  administration  of  President 
Polk,  the  sum  of  three  million  dollars  was  appropriated  ^'  to 
enable  the  President  to  conclude  a  treaty  of  peace,  limits  and 
boundaries  with  the  Republic  of  Mexico,"  the  same  'Ho  be 
used  by  him"  in  certain  events,  (v  Stat,  at  Large,  p.  174 ;)  and 
when,  during  the  administration  of  President  Van  Buren,  the 
sum  of  ten  million  dollars  was  placed  at  the  disposal  of  the 
President  to  enable  him  "  to  resist  any  attempt  on  the  part  of 
Great  Britain  to  enforce,  by  arms,  her  claim  to  exclusive  juris- 
diction over  that  part  of  the  State  of  Maine,  which  is  in  dis- 
pute between  the  United  States  and  Great  Britain."  (v  Stat. 
at  Large,  p.  356.)  In  each  of  these  great  cases,  if  the  Presi- 
dent chose  to  administer  the  granted  power  directly,  he  might 
of  course  do  so :  in  which  contingency,  no  peculiar  legal  con- 
sequences would  ensue  except  this, — ^that  he  would  have  to  pass 
upon  the  accounts  in  person,  instead  of  having  them  passed 
upon  in  the  last  resort,  as  usual,  by  some  Head  of  Department. 
I  /That  is  to  say,  if,  in  a  given  case,  no  Head  of  Department  be 
1  named  in  the  law,  the  discretion  remains  to  the  President  to 
I  designate  or  not,  as,  and  to  whom,  he  will ;  but  if  he  approve 
'  a  law  which  designates  a  particular  Head  of  Department  as  thcj 
immediate  agent  of  administration,  then  his  executive  discre 
tion  in  regard  to  the  choice  of  an  agent  has  been  exerted  and 
fixed  by  him  in  the  acceptance  of  the  law,  and  his  orders  in\ 
the  matter  will  be  given,  and  the  expenditures  involved  will  be 
passed  upon,  by  the  legally  designated  Head  of  Department. 

One  of  the  acts  last  referred  to  abounds  in  illustrations  of 
the  true  statute  relation  of  the  President  to  the  Heads  of  De- 
partment. It  enacts  that  the  President  may,  in  a  supposed 
emergency,  "employ"  the  naval  and  military  forces  of  the 
United  States  and  its  militia,  that  he  may ''  accept"  the  services 
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of  volunteers ;  that  he  may  equip,  man,  and  employ  in  actual 
service,  all  the  naval  force  of  the  United  States ;  that  he  may 
build,  purchaae  or  charter,  arm,  equip  and  man,  steamboats  or 
other  vessels  on  the  great  lakes  and  rivers ;  that  he  may  pre- 
pare and  arm  the  sea-board  fortifications;  and  that  he  may 
appoint  a  special  mission  to  Great  Britain.  (Act  of  March  3, 
1839,  V  Stat,  at  Large,  p.  356.)  Here  is  a  specific  case,  in 
which  all  the  powers  of  the  Government,  civil  and  military,  are 
called  into  play,  and  these,  in  mass,  intrusted  to  the  discretion 
of  the  President,  without  naming  any  Head  of  Department. 
Of  course,  all  the  things  contemplated  were,  in  the  supposed 
emergency,  to  be  ordered  by  him,  with  more  or  less  of  particu- 
larity, according  to  his  discretion;  but,  by  no  means,  to  be 
ordered  in  all  their  details,  and  still  less  to  be  actually  done, 
by  himself  in  person. 

When  Congress  legislates  in  this  form,  it  can  have  no  possible  \ 
effect  in  law,  except  as  the  thing  to  be  done  may  be  of  double  1 
or  indefinite  character,  and  thus  to  leave  it  to  the  discretion  of  j 
the  President  to  determine  which  of  the  executive  departments  / 
shall  actually  do  the  deed.  It  is  a  style  of  legislation  especially  / 
appropriate  to  things  mixed  in  their  nature,  and  which  can  be  { 
assigned  to  one  or  another  Department,  or  divided  among  several ' 
Departments. 

Thus  when  the  survey  of  the  coast  of  the  United  States  was 
undertaken,  it  was  enacted  that  the  President  should  cause  it 
to  be  done ;  and  the  successive  acts  continue  the  work  in  the 
nominal  charge  of  the  President,  (ii  Stat,  at  Large,  p.  413 ;  iii 
Stat,  at  Large,  p.  425;  iv  Stat,  at  Large,  p.  570;  v  Stat,  at 
Large,  p.  640) ;  in  virtue  of  which  the  President,  in  the  outset, 
delegated  the  supervision  of  the  survey  to  the  Navy  Depart- 
ment, and  subsequently  transferred  it  to  the  Treasury  Depart- 
ment. 

Take  now  the  converse  form  of  legislation,  that  common  or  \  ' 
most  ordinary  style,  in  which  an  executive  act  is,  by  law,  \ 
required  to  be  performed  by  a  given  Head  of  Department.     I 
think  here  *the  general  rule  to  be  as  already  stated,  that  the 
Head  of  Department  is  subject  to  the  direction  of  the  Presi- 
dent.   I  hold  that  no  Head  of  Department  can  lawfully  perform 
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I  an  official  act  against  the  will  of  the  President ;  and  that  will  is 
by  the  Constitution  to  govern  the  performance  of  all  such  acts. 
If  it  were  not  thus,  Congress  might  bj  statute  so  divide  and 
transfer  the  executive  power  as  utterly  to  subvert  the  Govern- 
ment, and  to  change  it  into  a  parliamentary  despotism,  like 
that  of  Venice  or  Great  Britain,  with  a  nominal  executive  chief 
utterly  powerless, — whether  under  the  name  of  Doge,  or  King, 
or  President,  would  then  be  of  little  account,  so  far  as  regards 
the  question  of  the  maintenance  of  the  Constitution. 
/  Without  enlarging  upon  this  branch  of  the  inquiry,  it  will 
suffice  to  say  that,  in  my  opinion,  all  the  cases  in  which  a  Head 
Department  performs  acts,  independent  of  the  President,  are 
reducible  to  two  classes,  namely:  first,  acts  purely  ministerial; 
and,  secondly,  iicts^in  which  the  thing  done  does  not  belong  to 
the  office^ut  the  title  of  the  office  is  em|)lfty6d  &IS  innere 

,  designaiio  personie.     ^— — '  ■ ■ — — — - 

'Of  the  first  cTass  are  all  acts  of  legal  attestation,  such  as  the 
certificate  of  copies  by  Heads  of  Department,  or  the  signature 
of  warrants  as  by  the  Secretary  of  the  Treasury,  or  the  Trea- 
surer or  Register  of  the  United  States.  These  are  acts  in 
which  the  given  signature  is  legally  requisite ;  but  as  to  which, 
the  right  to  sign  at  all,  dependsjqn  the  appointment  and  implied 
direction  of  the  President. 

To  the  same  class  belong  those  acts,  the  performance  of  which 
is  compellable  by  judicial  mandamus.     It  is  now  perfectly  set- 
tled that  acts  of  this  nature  are  few  in  number,  being  such  only 
as  are  purely  ministerial,  it  might  almost  be  said  mechanical, 
admitting  of  no  discretion  or  volition,  but  prescribed  by  positive 
law.     (The  United  States  v,  Guthrie,  xvii  Howard,  p.  284.) 
/    Of  duties  imposed  on  a  Head  of  Department^  unofficial,  and 
/where  his  name  of  office  appears  only  as  a  designatio  personse^ 
I   an  example  is  afforded  in  the  statute  which  provided  ^^  That  the 
!     Attorney  General  of  the  United  States  shall  be,  and  is  hereby, 
authorized  and  empowered  to  adjudicate  the  claims  arising  under 
,     the  Convention  concluded  between  the  United  States  and  the 
Republic  of  Peru."     (ix  Stat,  at  Large,  p.  80.)    A  &se,  exactly 
corresponding  to  this  in  its  legal  relations,  is  the  power,  con- 
ferred by  statute  on  the  judge  of  the  District  Court  of  the 
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United  States  for  the  Northern  District  of  Florida,  to  adjudi- 
cate certain  claims  arising  under  a  treaty  between  the  United 
States  and  Spain.  (The  United  States  v.  Ferreira,  xiii  How- 
ard, p.  40.)  To  the  same  class  of  legal  relations  appertain  the 
duties  in  regard  to  pensions,  formerly  assigned  by  statute  to 
Circuit  Courts  of  the  United  States,  and  which  they  declined 
to  perform  as  not  being  duties  of  their  o£Sce.  (Hayburn*s 
case,  ii  Dall.  p.  409.) 

Now,  upon  all  these  premises,  what,  if  any,  are  the  statute 
acts,  the  performance  of  which  the  President  cannot  delegate, 
but  which  must  be  done  by  his  own  personal  instrumentality  ? 
We  have  seen  that  all  the  ordinary  business  of  administration, 
in  any  of  the  Departments,  may  be  performed  by  its  Head, 
without  the  special  direction  or  appearance  of  the  President. 
As  it  is  exceptional  cases  only  which  can  be  done  personally  by 
a  Head  of  Department,  without  direction  of  the  President,  so 
it  is  exceptional  acts  only  which  must  be  done  personally  by 
the  President.     What  are  those  exceptional  acts  ? 

I  think  a  good  illustration  of  one  class  of  them  is  afforded  by 
the  land  system  of  the  United  States. 

In  the  infancy  of  that  system,  it  was  enacted  that,  after  cer- 
tain preliminary  steps,  by  which  to  obtain  a  lawful  sale  of 
lands,  and  a  lawful  purchaser,  ^'  the  President  of  the  United 
States  is  hereby  authorized  to  grant  a  patent  for  the  lands  to 
the  said  purchaser,  his  heirs  and  assigns."  (i  Stat,  at  Large, 
p.  467.)  The  same  thought  is  repeated  in  a  subsequent  act. 
(ii  Stat,  at  Large,  p.  76.)  After  this,  it  was  expressly  enacted 
that  aU  patents  for  public  lands  sold  '^  shall  be  issued  in  the 
name  of  the  United  States  *  *  and  be  signed  by  the  Presi- 
dent of  the  United  States."     (ii  Stat,  at  Large,  p.  716.) 

That  all  which  the  law  intended  by  this  was  mechanical 
attestation,  is  proved  by  what  occurred  in  the  modern  re- 
organization of  the  land  office.  (Act  of  July  4th,  1836.)  It 
was  enacted  that  all  the  vast  business  of  the  office,  running 
into  infinite  details,  should  be  directly  performed,  or  at  least 
supervised,  by  the  Commissioner  of  Public  Lands,  but  "  under 
the  direction  of  the  President  of  the  United  States."  That  is, 
the  act  recognises  his  executive  authority  to  direct.  Constant 
direction  on  his  part  would  be  physically  impossible.     Indeed, 
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his  authority  to  direct  was,  and  now  is,  intrusted  to  a  depart- 
ment, first  the  Treasury  and  then  the  Interior.  Still  the 
mechanical  act  of  signing  was  to  be  performed  by  him.  But 
how  ?  In  person  ?  No,  by  delegation  and  as  mere  attestation, 
for  the  same  act  provides  for  the  appointment  of  a  Secretary, 
"  whose  duty  it  shall  be,  under  the  direction  of  the  President, 
to  sign  in  his  name  and  for  him,  all  patents  for  land  sold  or 
granted  under  the  authority  of  the  United  States."  (v  Stat, 
at  Large,  p.  107.) 

So  it  must  be  in  the  matter  of  proclamations,  which,  either 
by  statute  or  by  usage,  are  signed  by  the  President,  whether 
for  the  sale  of  public  lands  or  for  anything  else*  The  respon- 
sible executive  act  is  the  thing  proclaimed,  which  might  be 
attested  by  any  statute  authority :  the  actual  signature  of  the 
proclamation  by  the  President  is  nothing  but  attestation. 

Many  cases  arise  in  which  the  distinction  between  determina- 
tion  and  atte$tatton  is  important  in  relation  to  the  present  sub- 
ject. On  the  one  hand,  it  is  clear,  that  the  question,  whether 
the  right  of  patent  to  a  certain  section  of  land  is  in  A.,  or  B., 
may  well  be,  and  habitually  is,  determined  by  the  nominal 
authority  of  the  Commissioner  or  the  Secretary  of  the  Interior, 
while  the  merely  clerical  act,  of  attesting  that  decision  by  the 
signature  of  the  patent,  is  devolved  on  the  President.  On  the 
other  hand  are  many  cases,  in  which  the  specific  and  actual 
determination,  according  to  executive  usage,  if  not  law,  comes 
from  the  President  himself,  without,  as  it  would  seem,  his  public 
attestation  of  the  determination  being  necessary,  as  in  the  case 
of  his  approval  or  disapproval  of  the  sentence  of  a  court  mar- 
tial. Nay,  in  many  cases  where,  by  executive  usage,  the  Pre- 
sident now,  in  writing,  passes  upon  the  payment  of  money, 
instructions,  deeds,  and  various  other  things,  noting  in  the 
papers — "Approved,  F.  P.," — such  written  approval  is  not  for 
public  attestation,  but  as  authority  and  assurance  to  the  respec- 
tive Heads  of  Department. 

Of  acts  of  this  nature,  that  is,  acts  required  to  be  done  by 
the  President  himself  for  no  apparent  object  beyond  that  of 
guarding  the  responsibility  of  a  Head  of  Department,  wc  have 
example  in  the  statute  which  enacts  that  the  great  seal  of  the 
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United  States,  in  charge  of  the  Secretary  of  State,  shall  not 
be  affixed  to  any  instrument  '^  without  the  special  warrant  of 
the  President"     (i  Stat,  at  Large,  p.  68-69.) 

The  signature  of  commissions  by  the  President  is  attestation 
and  nothing  else,  for  the  parchment  commission  is  but  the 
evidence  of  appointment,  and  not  the  appointment. 

Owing  to  want  of  proper  discrimination  between  what  is 
determination  and  what  is  attestation,  there  was  a  question 
before  one  of  my  predecessors,  (Mr,  Attorney  General  Wirt,) 
in  Satterlee  Clark's  case,  whether  the  dismissal  of  an  officer 
of  the  Army,  signified  in  orders  under  the  hand  of  the  Adjutant 
General,  was  valid  and  effectual  without  the  sign  manual  of  the 
President.  Mr.  Wirt  decided,  of  course,  that  the  orders  attested 
by  the  Adjutant  General  were  authentication  merely,  and  were 
valid,  not  as  dismissal,  but  as  notice  of  dismissal ;  that  is,  of  an 
act  determined  by  the  President.  (Mr.  Wirt's  opinion  of 
February  17,  1828.) 

This  case  illustrates  the  fact  that  the  lawful  will  of  the  Presi- 
dent may  be  announced,  and  an  act  in  the  authority  of  the 
President  performed,  not  merely  by  a  Head  of  Department, 
but,  in  the  second  or  other  degree  of  delegation,  by  some  officer 
subordinate  to  such  head. 

To  be  sure,  the  War  Department  has  a  staff-officer,  the  Adju* 
tant  General,  through  whom  the  Secretary,  in  behalf  of  the 
President,  that  is,  the  President,  speaks  when  he  sees  fit,  in 
matters  appertaining  to  the  Army. 

There  is  a  dictum  of  Attorney  General  Wirt  precisely  in  point 
here.     The  words  are  these : 

''  By  the  Constitution,  the  President  is  made  Commander-in- 
Chief  of  the  Army  and  Navy  of  the  United  States.  The 
Departments  of  War  and  of  the  Navy  are  the  channels,  through 
which  his  orders  proceed  to  them,  respectively,  and  the  Secre- 
taries of  those  Departments  are  the  organs  by  which  he  makes 
his  will  known  to  them.  The  orders  issued  by  those  officers  are, 
in  contemplation  of  law,  not  their  orders,  but  the  orders  of  the 
President  of  the  United  States."     (July  6,  1820.) 

In  the  other  departments,  there  is  no  officer  having  official 
charge  of  orders  precisely  like  the  Adjutant  General  in  the  case 
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of  the  Army ;  but  in  several  of  them  are  found  chiefs  of 
bureaus,  who  stand  in  a  similar  intermediate  relation  to  the 
President. 

Thus  it  is  in  the  case  of  the  several  commissioners  of  public 
lands,  patents,  Indian  affairs,  and  pensions,  placed  by  the  statute 
under  the  supervision  and  the  appellate  authority  of  the  Secre- 
tary of  the  Interior,  (ix  Stat,  at  Large,  p.  395.)  These  offi- 
cers do  not  habitually  receive  orders  from  the  President  directly, 
nor  do  they  commonly  speak  in  his  name.  Their  direct  re- 
sponsibility is  to  the  Secretary  of  the  Interior,  and  they  are 
mediately  responsible,  through  him,  to  the  President. 

An  illustration  of  the  same  nature  is  afforded  in  the  internal 
organization  of  the  Navy  Department.  In  organizing  certain 
bureaus  for  the  more  convenient  transaction  of  the  business  of 
the  Department,  the  statute  enacts,  among  other  things,  as 
follows : 

"  Sec.  6.  That  the  Secretary  of  the  Navy  shall  assign  and 
distribute  among  the  said  bureaus,  each  of  the  duties  of  the 
Navy  Department  as  he  shall  judge  to  be  expedient  and  pro- 
per ;  and  all  the  duties  of  the  said  bureaus  shall  be  performed 
under  the  authority  of  the  Secretary  of  the  Navy,  and  their 
orders  shall  be  considered  as  emanating  from  him  and  shall 
have  full  force  and  effect  as  such."     (v  Stat,  at  Large,  p.  580.) 

Now,  does  the  statute  mean  to  say  that  these  bureaus,  and 
the  Secretary  of  the  Navy  in  relation  to  them,  are  independent 
of  the  President  ?  Clearly  not.  And  yet  it  expressly  enacts 
that  "  their  orders  shall  be  considered  as  emanating  from  him, 
(the  Secretary,)  and  shall  have  full  force  and  effect  as  such.'* 
Of  course  the  chief  of  the  bureau  of  navy  yards,  of  construc- 
tion, of  ordnance,  does  not  profess  to  speak  in  the  name  of  the 
President,  but  in  that  of  the  Secretary ;  yet  his  acts  have  legal 
effect  as  the  acts  of  the  President  represented,  pro  hac  vice^  by 
the  Secretary  of  the  Navy. 

And  examples  occur  of  civil  officers  of  this  class,  invested  by 
statute  with  functions  which,  in  some  respects,  resemble  those 
of  the  Adjutant  General, 

Thus  it  is  enacted  that  the  Solicitor  of  the  Treasury 
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"  Shall  have  power  to  instruct  the  district  attorneys,  mar- 
shals, and  clerks  of  the  Circuit  and  District  Courts  of  the 
United  States,  in  all  matters  and  proceedings  appertaining  to 
suits  in  which  the  United  States  is  a  partj,  or  interested,  and 
cause  them  or  either  of  them  to  report  to  him,  from  time  to 
time,  any  information  he  may  require  in  relation  to  the  same." 
(iv  Stat,  at  Large,  418.) 

Of  course  it  is  not  legally  necessary,  nor  is  it  the  custom,  for 
the  Solicitor  to  use  the  name  of  the  President  in  his  directory 
correspondence.  On  the  other  hand,  it  is  not  intended  by  the 
statute  to  confer  on  the  Solicitor  a  mandatory  power  indepen- 
dent of  the  authority  of  the  President,  or  of  the  Heads  of 
Department.  On  the  contrary,  by  the  tenor  of  the  statute 
itself,  and  by  a  subsisting  general  order  of  the  President,  the 
Solicitor,  in  giving  his  instructions,  is  to  act  upon  advice  of  the 
Attorney  General,  or  special  direction  of  the  Secretary  within 
whose  Department  any  suit  in  law  may  arise ;  and  he  is  subject, 
of  course,  to  the  direction,  both  general  and  special,  of  the 
President. 

Leaving  this  part  of  the  subject,  we  have  a  second  class  of 
exceptional  cases,  where  the  President's  name  of  o£5ce  is  the 
deatgnatio  personae  of  an  actor  in  functions  not  inherent  in  the 
Executive  of  the  United  States.  Of  this  an  illustration  is  fur- 
nished by  the  act  of  Congress,  which  makes  him  and  sundry 
other  public  officers,  including  the  Chief  Justice  of  the  United 
States,  to  constitute  ''  an  establishment  by  the  name  of  the 
Smithsonian  Institution" ;  just  as  the  same  statute  makes  the 
Chief  Justice  and  certain  other  public  officers  ^'  Regents"  of 
that  institution,     (ix  Stat,  at  Large,  p.  102.) 

There  is  a  class  of  administrative  acts  of  considerable  impor- 
tance, the  relation  to  which,  on  the  part  of  the  President,  seems 
to  be  peculiar,  but  is  not.  I  allude  to  certain  cases  in  which 
the  President,  as  the  executive  minister  of  the  United  States, 
exercises  specific  powers  in  care  that  the  law  be  faithfully  exe- 
cuted. Thus,  when  occasion  exists  to  employ  the  military  force 
to  suppress  insurrection,  it  is  enacted  that  the  President  shall 
forthwith,  by  proclamation,  command  such  insurgents  to  dis- 
perse,    (i  Stat,  at  Large,  424.)     So  it  is  made  lawful  for  the 
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President,  or  such  person  as  he  may  empower  for  that  purpose, 
to  take  possession  of  or  detain  vessels,  foreign  or  domestic, 
engaged  in  acts  contrary  to  the  neutrality  and  power  of  the 
United  State?,  (iii  Stat,  at  Large,  p.  447.)  ?lDhere  is  nothing 
in  principle  to  distinguish  these  cases  from  others  which  have 
already  been  commented  upon  and  explained. 

There  is  one  solitary  case  of  possible  expenditure  in  the  ordi- 
nary course  of  administration,  in  which  peculiar  personality  of 
action  on  the  part  of  the  President  is  commonly  supposed  to 
exist.  I  mean  the  use  of  what,  in  popular  language,  is  called 
^^  the  secret  service  fund."  But,  in  truth,  his  action  is  no  more 
direct  and  personal  here  than  it  is  in  many  other  official  acts, 
except  in  the  single  fact  of  the  form  of  settling  the  accounts. 
As  a  general  rule,  all  expenditures  of  public  money  are  subject 
to  examination,  on  receipts  and  vouchers,  in  detail,  by  the  ac- 
counting officers  of  the  Treasury.  To  this  rule  there  is  but  one 
exception.  If  the  President  shall  think  that  a  case  arises,  in 
which  the  public  interest  requires  an  expenditure,  but  the  object 
of  it  should  be  kept  secret,  he  may  order  the  Department  of 
State  to  make  such  expenditure  out  of  the  annual  contingent 
appropriations  of  that  Department,  and  cause  his  certificate  to 
be  filed  as  a  voucher  in  place  of  the  customary  detailed  receipts 
of  payment,  (ii  Stat,  at  Large,  p.  78.)  There  is  nothing  pecu- 
liar in  this  but  the  voucher.  It  is  a  statute  mode  of  authenti- 
cating or  attesting  a  particular  expenditure.  The  expenditures 
thus  made  are  of  no  more  importance  in  themselves,  and  really 
involve  no  more  official  responsibility,  than  any  other  of  the 
numerous  expenditures,  which  are  passed,  day  by  day,  in  all  the 
departments,  under  the  implied  direction  of  the  President.  If 
the  Secretary  of  State,  instead  of  disposing,  as  he  well  may, 
of  some  question  of  ordinary  allowance  in  his  department,  on 
his  own  responsibility,  should  prefer  to  consult  the  President 
on  the  subject,  of  course  the  President,  thus  called  upon  to 
direct  personally,  will  think  and  act  conscientiously,  because 
that  is  his  duty :  he  can  do  no  more  and  no  less  in  any  case, 
whether  it  be  a  public  or  a  secret  expenditure.  As  to  him, 
notwithstanding  the  peculiar  form  of  the  account  in  the  casoi 
the  personal  responsibility  is  the  same  as  in  any  other  case  in 
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which  he  gives  a  anritten  direction  to  any  Head  of  Depart- 
ment. 

To  elocidate  my  thought  in  this  respect,  let  us  look  into  the 
daily  course  and  routine  of  administration. 

The  Secretary  of  State  is  constantly  receiving  communica- 
tions from  the  public  ministers  and  consuls  of  the  United  States 
abroad,  from  foreign  ministers  accredited  to  the  United  States, 
and  from  private  citizens  having  concerns  in  his  department, 
and  he  is  dispatching  letters,  instructions,  orders,  in  return,  to 
all  parts  of  the  world.  The  Secretary  of  the  Treasury  ia  in 
communication  with  collectors,  assistant-treasurers,  disbursing 
agents,  and  many  other  officers,  as  also  with  private  individuals, 
in  all  the  multifarious  business  of  his  department.  The  Secre- 
tary of  War  and  the  Secretary  of  the  Navy  are  receiving  appli- 
cations from,  and  addressing  instructions  and  orders  to,  all  the 
officers  of  the  Army  and  Navy,  and  contractors  and  other  per- 
sons within  the  jurisdiction  of  their  respective  departments. 
The  Postmaster  General  is  in  like  communication  with  the  host 
of  deputies,  contractors,  and  agents  engaged  in  or  affected  by 
the  mail  service  of  the  United  States.  The  Secretary  of  the 
Interior  is  disposing  of  questions,  and  receiving  or  answering 
letters,  or  giving  orders,  in  the  business  of  the  Indian  Bureau, 
the  Pension  Office,  the  Patent  Office,  or  the  Land  Office.  Each 
of  these  Heads  of  Department  is  continually  passing  upon  ap- 
plications for  service  and  accounts  of  expenditure,  appertaining 
to  his  branch  of  the  business  of  the  Government. 

Now,  all  these  multiform  acts  are  under  the  constitutional 
direction  of  the  President.  In  legal  theory,  they  are  his  acts. 
But  a  large  proportion  of  them  are  performed  by  his  general 
direction,  without  any  special  direction.  If  a  Secretary  doubt 
whether  he  has  any  general  direction  covering  a  given  ques- 
tion,— if  the  question  be  new  in  principle  or  application,  and 
he  doubts  what  the  President  would  choose  to  have  done  in  the 
premises, — if  he  doubt,  in  his  own  conscience,,  what  should  be 
done,  and  therefore  needs  the  guidance  of  the  President, — ^if, 
in  fine,  the  act  be  one  of  grave  public  responsibility,  and  he 
shrinks  from  deciding  it  of  himself, — ^in  all  these  contingencies 
he  will  consult  the  President. 

On  such  consultation,  in  the  great  majority  of  cases,  the 


Digitized  by 


Google 


478  HON.  CALEB  GUSHING 


Relation  of  the  President  to  the  Executive  Departments. 

Secretary  will  take  and  act  upon  the  verbal  direction  of  the 
President,  because  the  object  of  the  consultation  is,  in  general, 
to  ascertain  the  President's  will,  or  at  most  to  determine,  by 
conference  and  comparison  of  thought,  what  the  public  interest 
requires,  just  as  in  the  last  relation  the  President  himself  con- 
sults any  one  or  all  of  the  members  of  his  Cabinet. 

But  the  case  may  and  often  does  happen,  in  which  the  Secre- 
tary desires,  or  the  President  chooses,  to  give  a  written  direc- 
tion. In  this  contingency  the  responsibility  of  the  act  done 
continues  to  be  shared  in  common  by  the  President  and  the 
Secretary ;  but  a  direct  and  more  individual  responsibility,  legal 
and  moral,  is  assumed  by  the  President.  Just  so  it  is  in  prin- 
ciple, but  with  inversion  of  responsibility,  whqn  the  President, 
in  regard  to  some  line  of  public  policy  to  be  adopted  by  him, 
or  some  general  or  superior  direction  to  be  given,  demands  the 
written  advice  of  the  Heads  of  Department. 

In  a  word,  while  there  is  a  general  solidarity  of  responsibility 
for  public  measures,  as  between  the  President  and  the  Heads 
of  Department,  and  while  a  general  responsibility  of  direction 
is  attributable  to  the  President  and  of  execution  to  the  Heads 
of  Department,  yet  the  weight  of  historical  responsibility,  and 
perhaps  of  legal,  may  be  shifted  partially  from  one  to  another, 
according  as  the  determination  is  governed  or  evidenced  by  the 
written  direction  of  the  President  or  by  the  written  advice  of 
the  Head  of  Department. 

There  is  one  branch  of  the  public  business,  in  which  the 
relative  responsibility  of  the  President,  and  of  the  Heads  of 
Department,  is  presented  in  yet  another  form  of  modification. 
If  an  administrative  act  involve  legal  questions,  as  to  which  the 
President  or  a  Head  of  Department  entertains  doubt,  or  as  to 
which  doubts  may  exist  in  the  public  mind,  and  require  to  be 
removed  or  encountered,  then  the  opinion  of  the  Attorney 
General  is  demanded.  If  that  opinion  is  accepted,  as  it  usually 
is,  as  the  law  ojf  the  case,  although  the  responsibility  of  action 
still  is  participated  in  by"  all  the  coactors,  yet  of  course  a 
greater  relative  weight  of  responsibility  devolves  on  the  Attor- 
ney General. 

You  perceive  that  the  general  question  is  a  very  comprehen- 
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siye  one,  admitting  of  much  illustration.  I  trust  enough  has 
been  said,  however,  to  establish  the  general  position,  that,  in 
'  their  executive  acts,  instructions,  and  orders,  the  Heads  of  De- 
partment speak  for  and  in  the  authority  of  the  President ;  that, 
if  the  act  be  within  the  lawful  jurisdiction  of  such  Head  of 
Department,  the  direction  of  the  President  is  presumed  in  law ; 
that,  whether  to  name  the  President  or  not,  in  a  departmental 
order,  becomes,  in  most  cases^  a  matter  of  discretion^  judgment, 
or  taste,  according  to  the  subject-matter ;  that,  if  he  be  named, 
it  is  for  emphasis  or  enforcement,  rather  than  from  necessity ; 
that,  whether  he  be  named  or  not,  the  act  or  order  is  to  have 
legal  effect  as,  by  construction,  the  act  or  the  order  of  the 
supreme  executive  authority,  civil  and  military,  of  the  United 
States. 

If,  however,  by  reason  of  the  comprehensiveness  of  the 
general  inquiry,  and  the  great  number  and  diversity  of  legisla* 
tive  provisions,  which  the  determination  of  it  requires  to  have 
brought  together  in  the  legal  mind,  compared,  analyzed,  and 
construed,  there  be  possible  ground  of  controversy  subsisting, 
either  as  to  the  particular  things  which  the  President  may  or 
may  not  intrust  to  a  Head  of  Department,  or  as  to  the  rules 
of  distinction,  in  this  respect,  applicable  to  all  contingencies  in 
the  business  of  executive  administration,  there  is  another  line 
of  inquiry  still  open  to  us,  of  more  limited  range,  by  pursuing 
which  carefully,  step  by  step,  we  cannot  fail  to  arrive  at  satis- 
factory conclusions. 

The  President  cannot,  in  physical  sense,  by  his  own  mind 
determine  both  in  principle  and  in  detail,  and  in  his  own  per- 
son perform,  all  the  vast  multiplicity  of  matters  involved  in  the 
administration  of  the  Government  of  the  United  States.  He  is 
the  constitutional  chief  of  the  civil  administration,  as  he  is  of 
the  military  force  of  the  country,  and  its  administration ;  but 
he  cannot  be  substituted  in  person  into  all  the  acts  of  the  civil 
officers  of  state,  any  more  than  into  all  the  acts  of  the  officers, 
soldiers,  and  sailors  of  the  Army  and  Navy.  He  cannot  in 
person  communicate  the  executive  will,  except  to  a  very  limited 
number  of  the  public  officers,  civil  or  military.  He  cannot 
even,  by  his  own  signature,  make  attestation  to  but  a  small  pro- 
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portion  of  the  acts,  civil  or  military,  performed  by  his  authority 
as  the  executive  chief  of  the  Government.  All  that  is  palpable. 
Of  course  he  has  about  him  lawfully  appointed  ministers,  whose  . 
duty  it  is  to  determine,  to  attest,  and  to  act,  in  his  authority  and 
behalf,  in  such  matters  as  may  be  delegated  conformably  with 
the  Constitution. 

Thus,  to  begin,  the  public  business  becomes  divided  in  regard 
to  determination,  in  regard  to  attestation,  and  in  regard  to 
action,  into  such  things  as  the  President  must  do  in  person,  and 
such  as  he  may  direct  to  be  done  through  the  instrumentality 
of  other  persons. 

It  may  be  affirmed,  as  a  general  proposition,  that  the  de- 
termination of  all  executive  questions  belongs,  in  theory  and 
by  constitutional  right,  to  the  President,  howsoever  in  practice 
such  determination  may,  in  each  or  in  any  case,  be  intrusted 
by  him  to  a  Head  of  Department. 

On  the  other  hand,  as  a  general  faet,  the  actual  execution  of 
the  civil  or  military  business  of  the  Government  must,  of  neces- 
sity, devolve  on  persons  subordinate  to  the  President,  whether 
Heads  of  Department,  chiefs  of  bureaus,  clerks,  public  minis- 
ters, consuls,  marshals,  collectors,  treasurers,  disbursing  agents, 
laborers,  and  officers,  soldiers,  and  sailors  of  the  military  or 
naval  service. 

But  the  intermediate  stage  of  the  public  business,  between 
determination  and  action,  that  is,  the  authentication  of  public 
acts,  orders,  or  instructions,  and  of  private  rights  involved  in 
public  administration,  is  performed,  by  statute  or  usage,  some- 
times by  the  President,  sometimes  by  a  Head  of  Department, 
sometimes  by  other  officers,  civil  or  military,  according  to 
circumstances  and  the  nature  of  the  subject-matter. 

Eschewing,  now,  all  question  as  to  wh^t  things  the  President 
may  not  lawfully  delegate,  and  assuming,  <or  having  ascertained, 
that  a  given  thing  is  of  the  class  which  he  may  delegate,  and 
thus  perform  through  the  agency  of  a  Head  of  Department, 
such  as  instructions  and  orders  to  an  ambassador  or  consul,  to 
a  collector  of  customs  or  depositary  of  public  moneys,  to  an 
officer  of  the  Army,  to  a  deputy  postmaster,  to  a  district 
attorney  or  marshal,  to  an  officer  of  the  Navy,  or  to  a  register 
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or  receiver  of  public  lands,  then,  the  question  of  the  language, 
in  which  such  official  instructions  or  orders  shall  be  conveyed,  is 
one  either  of  form  or  of  substance. 

If  it  be  a  question  of  form,  either  that  form  is  prescribed  by 
statute,  or  it  is  not.  In  the  former  alternative,  the  statute  must 
be  followed,  of  course :  in  the  latter,  it  is  a  matter  of  executive 
regulation  and  within  the  discretion  of  the  President,  or  even 
of  a  Head  of  Department  with  his  approbation,  to  adopt  and 
follow  such  form  as  he  may  see  fit.  Of  course,  in  the  routine 
of  department  correspondence,  the  official  communication  of 
orders  and  instructions,  when  statute  forms  do  not  exist,  there 
can  be  no  room  for  legal  controversy  as  to  which  form  of  words 
shall  be  employed  by  the  proper  Head  of  Department. 

In  the  sense  of  legal  inquiry,  therefore,  we  have  nothing  to 
consider  but  the  question  of  substance.  What  is  that  question  ? 
Is  it  the  assumption  that  every  letter  of  instructions  written  by 
the  Secretary  of  State  or  of  the  Treasury,  every  letter  of  orders 
emanatmg  from  the  Secretary  of  War  or  of  the  Navy,  must 
have  the  specific  anterior  direction,  or  the  specific  approval,  of 
the  President  ?  If  so,  the  premises  are  fallacious,  for  it  is  phy- 
sically impossible  for  him  to  give  such  specific  direction  or 
approval  in  each  case,  and  therefore,  for  this  reason,  the  organic 
statutes  provide  that  the  departments  are  to  act  under  the 
general  direction  of  the  President. 

Moreover,  if  the  ambassador,  the  consul,  the  collector  of  cus- 
toms, the  assistant  treasurer,  the  military  or  naval  officer,  the 
deputy  postmaster,  the  mail  agent,  the  register  or  receiver  of 
public  lands,  is  entitled  in  every  case  jto  the  specific  direction 
of  the  President,  and  without  that  is  not  held  to  obedience, 
then  he  is  equally  entitled  to  proof  of  such  direction.  No 
form  of  words,  signed  by  a  Head  of  Department,  will  constitute 
such  proof.  It  would  avail  nothing  for  him  to  say  that  he  acts 
by  direction  of  the  President.  The  law  says  this  ftlready ;  for 
the  law  says  that  whatever  the  Head  of  Department  jdirects 
officially,  he  directs  impliedly  by  the  President's  authority. 
The  officiality  of  the  act  is  attestation  of  that  fact.  Express 
allegation  of  such  authority  would  stilt  depend,  for  its  verifica- 
tion, on  the  attestation  of  the  particular  Secretary.    But,  that 
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which  the  public  officer  addressed  needs,  to  satisfy  the  premises 
of  argument  on  the  other  side,  is  what  Satterlee  Clark  claimed, 
and  which  alone  will  suffice  to  meet  the  supposition  of  objection, 
namely,  the  actual  sign-manual  of  the  President  applied  to 
every  instruction  and  order  emanating  from  any  of  the  Depart- 
ments. And  thus  again,  in  this  round  of  consecutive  supposi- 
tions, we  reach  the  impassable  barrier  of  physical  impossibility ; 
for  if  it  be  impossible  for  the  President  personally  to  direct,  it 
is  equally  impossible  for  him  personally  to  attest,  every  admin- 
istrative Act  of  each  one  of  the  Executive  Departments. 

I  conclude,  therefore,  on  the  authority  of  judicial  decisions, 
and  of  the  arguments,  constitutional  and  statutory,  herein 
adduced,  that,  as  a  general  rule,  the  direction  of  the  President 
is  to  be  presumed  in  all  instructions  and  orders  issuing  from  the 
competent  Department,  and  that  official  instructions,  issued  by 
the  Heads  of  the  several  Executive  Departments,  civil  or  mili- 
tary, within  their  respective  jurisdictions,  are  valid  and  lawful, 
without  containing  express  reference  to  the  direction  of  the 
President. 

I  have  the  honor  to  be,  very  respectfully, 

(Signed,)  C,  GUSHING. 

To  the  Presidbnt. 


PASSMORE  WILLIAMSON'S  CASE. 

In  a  question  of  oonfliot  of  jarisdiction  between  a  District  Court  of  the  United 
States  and  the  Supreme  Court  of  a  State,  which  question  arises  on  a  writ  of 
habeat  eorjnu  ad  tubficiendum  issued  by  the  latter  to  inquire  into  the  legality 
of  the  detention  of  a  prisoner  by  the  Marshal  on  the  order  of  the  former,  it 
is  proper  for  the  Executive  of  the  United  States  to  allow  counsel  to  the 
Marshal,  leaving  the  case  otherwise  to  the  regular  course  of  judicial  deter- 
mination, until  the  question  be  duly  determined  by  the  Supreme  Court  of 
the  United  States. 

Attorney  General's  Office, 

September  7,  1855. 
Sir  :  I  have  the  honor  to  make  report  herewith  of  a  question 
of  possible  conflict  of  jurisdiction  between  the  courts  of  the 
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United  States  and  those  of  the  State  of  Pennsylvania,  which 
has  arisen  in  the  Eastern  District  of  that  State. 

It  appears  that  on  the  18th  of  July  last,  the  Hon.  John  E. 
Kane,  District  Judge  of  the  United  States  for  the  said  Dis- 
trict, granted  a  writ  of  habeas  carptis  ad  Bubjieiendumy  com- 
manding one  Passmore  Williamson  to  have  before  the  court  the 
body  of  one  Jane  Johnson,  a  colored  person,  alleged  to  be  un- 
lawfully detained  by  said  Williamson ;  that  the  return  of  said 
Williamson  to  the  writ  being  found  to  be  untrue,  the  court 
ordered  the  respondent  to  be  attached  and  committed  to  the 
custody  of  the  Marshal  for  contempt ;  that  thereupon  the  said 
Williamson  applied  to  the  Honorable  Ellis  Lewis,  Chief  Justice 
of  the  Supreme  Court  of  Pennsylvania,  for  a  writ  of  habeas 
corpus  against  tbe  Marshal,  which  the  said  judge  refused  to 
grant ;  and  that  the  application  has  been  renewed  before  the 
Supreme  Court  of  the  State  in  banc,  which  question  is  now 
pending  before  the  said  court. 

In  reference  to  the  possible  contingency  of  the  writ  being 
granted  by  the  Supreme  Court  of  the  State,  the  question  is  of 
^e  instructions,  if  any,  to  be  given  to  the  Marshal  of  the 
United  States  in  the  premises. 

If  the  subject-matter  of  the  original  writ  of  habeas  corpus 
had  been  a  white  person,  in  either  of  the  many  legal  relations 
wherein  the  writ  may  be  issued,  the  question  would  probably 
have  proceeded  in  the  routine  of  the  court,  without  awakening 
emotion  in  any  quarter.  In  fact,  the  same  question,  in  sub- 
stance, recently  arose  in  the  District  of  Columbia  as  to  five 
white  men,  and  passed  off,  as  it  should  have  done,  in  the  due 
course  of  justice.  But,  such  is  the  morbid  condition  of  a  por- 
tion of  the  public  mind  in  some  of  the  Northern  States,  that 
nothing,  in  which  a  colored  person  is  concerned,  is  permitted  to 
be  regarded  there  with  calmness  and  sobriety  of  perception  or 
judgment.  Hence,  the  discussions  regarding  this  matter  have 
elevated  it  into  a  degree  of  consequence  disproportioned  to  the 
facts.  A  candid  consideration  of  these  will  show  that  the 
question  is  an  ordinary  one  in  its  legal  nature,  and  to  be  dealt 
with  on  received  principles  of  administrative  law,  in  so  far  as 
respects  the  action  of  the  Executive, 
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The  contingency,  which  is  possible  to  occiu*,  which  is  not 
probable,  but  which  it  is  proper  to  provide  for  in  advance  of  its 
possible  occurrence,  is,  that  the  Supreme  Court  of  Pennsylvania, 
overruling  the  decision  of  Chief  Justice  Lewis,  may  proceed  to 
take  jurisdiction  of  a  question  already  lawfully  decided  by  the 
District  Court  of  the  United  States. 

I  think  the  District  Court  had  lawful  authority  to  issue  the 
original  writ  of  habeas  corpus,  and  that  it  had  consequent  law- 
ful authority  to  commit  the  respondent  for  making  a  false 
return.  If  it  were  not  so,  the  writ  itself  would  be  a  nullity^ 
and  this  much  commended  common  law  remedy  would  be  with- 
out any  force  or  efficiency,  and  of  course  without  any  practical 
value ;  and  no  means  of  release  from  unlawful  imprisonment 
would  remain,  nor  any  redress  for  inflictiDg  it,  except  in  the 
tardy  result  of  an  action  at  law  for  damages. 

If  the  petitioner  truly  exhibits  the  facts  of  the  case,  showing 
that  he  is  held  under  lawful  process,  it  is  not  to  be  presumed 
that  the  Supreme  Court  of  Pennsylvania  will  thus  interfere 
with  the  lawful  jurisdiction  of  the  District  Court. 

If,  however,  in  consequence  of  the  petition  omitting  to  set 
forth  fully  the  cause  of  detention,  or  for  any  other  reason,  the 
Supreme  Court  of  the  State  shall,  contrary  to  all  reasonable 
premises,  grant  the  writ  of  habeas  corpus  prayed  for  by  Wil- 
liamson, it  will  of  course  be  in  the  alternative  commanding  the 
Marshal  to  produce  the  body  of  his  prisoner  or  to  show  cause. 

In  that  case,  it  would  be  fitting  for  the  Marshal  to  make 
return  of  the  facts,  showing  that  he  acts  under  the  lawful  autho- 
rity of  his  judicial  superior,  respectfully  declining  to  produce 
the  body  of  his  prisoner.  In  which  event,  the  Supreme  Court 
of  the  State,  being  thus  fully  informed  that  the  petitioner  is 
detained  on  lawful  process,  will  probably  order  the  writ  to  be 
discharged,  and  there  will  be  the  end  of  the  question. 

If  the  Supreme  Court  go  beyond  this  point  they  will  make 
the  case  of  collision  of  jurisdiction,  either  by  denying  the  juris- 
diction of  the  District  Court  to  issue  the  writ,  or  by  denying  its 
jurisdiction  to  commit  for  contempt. 

I  think  it  will  be  the- paramount  duty  of  the  Marshal  of  the 
United  States,  in  that  event,  to  obey  the.  mandate  of  the  Dis- 
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trict  Goart  of  which  he  is  the  officer,  and  to  refuse  obedience 
to  that  of  the  Court  of  the  State,  at  which  point  again,  if  not 
earlier,  it  is  presumable  that  the  latter  wOl  stop. 

Otherwise,  the  next  step  must  be,  a  motion  to  that  court,  in 
behalf  of  the  petitioner,  to  attach  the  Marshal  for  contempt, 
which  contempt  will  have  to  be  alleged  as  consisting  of  his 
obedience  to  the  lawful  jurisdiction  of  the  United  States,  in 
preference  to  the  intruding  jurisdiction  of  the  State. 

If,  disregarding  this  weighty  consideration,  the  Supreme 
Court  of  the  State  go  further,  it  will  be  to  order  the  attach- 
ment of  the  Marshal.  In  that  event  it  will  be  his  dutj  and 
his  right  to  apply,  in  his  turn,  to  the  highest  accessible  judicial 
authority  of  the  United  States,  Mr.  Justice  Grier,  in  whose 
judicial  circuit  the  State  of  Pennsylvania  lies,  for  a  writ  of 
habeas  corpus  commanding  the  sheriff  or  other  officer  of  the 
Supreme  Court  of  the  State,  to  bring  up  the  body  of  the  Mar- 
sjial,  and  thus  the  conflict  of  jurisdiction  will  be  complete 
between  the  highest  local  judicial  authorities  of  the  United 
States  and  of  the  State. 

At  each  of  the  preceding  successive  stages  of  the  controversy, 
there  will  have  been  opportunity  to  argue  the  question  of  the 
legal  rights  of  the  United  States,  as  represented,  practically, 
in  the  person  of  the  Marshal. 

In  such  case,  it  is  not  for  any  pretended  malfeasance  in  office 
that  the  Marshal  becomes  involved ;  but  on  the  contrary,  it  is 
because  he  faithfully  executes  his  official  duty  towards  the  Go* 
vernment  of  which  he  is  the  ministerial  officer. 

The  same  question  has  repeatedly  occurred,  sometimes  in 
cases  of  extradition,  claimed  either  of  fugitives  from  justice  or 
fugitives  from  labor,  and  sometimes  in  cases  of  persons  accused 
of  offences  against  acts  of  Congress ;  and  in  such  emergencies 
you  have  seen  fit,  with  manifest  advantage  to  the  public  ser- 
vice, to  allow  to  the  Marshal  counsel  in  behalf  of  the  United 
States.  I  beg  leave  respectfully  to  recommend  that  it  be  allowed 
in  the  present  case. 

As  to  the  ulterior  steps  in  the  si](pposed  controversy,  if  any 
shall  be  reached,  it  may  be  proper  for  me  to  say,  that  the 
nature  of  the  question  does  not  seem  to  me  to  be  one  to  demand 
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or  justify  the  employment  of  the  public  force  of  the  United 
States.  If  it  were  a  case,  in  which,  at  any  stage  of  it,  an  act 
of  legal  duty  were  to  be  performed  by  the  United  States,  as 
in  the  extradition  of  a  fugitive  from  justice  or  crime,  and  in 
many  other  supposed  cases,  it  would  be  proper  for  the  Govern- 
ment to  maintain  its  authority  by  force,  if  need  be.  But  where 
the  question  is  one  of  competing  jurisdiction  between  different 
courts,  involving  purely  judicial  issues,  namely,  of  the  power 
of  a  given  court  to  grant  a  writ  or  to  punish  for  contempt,  and 
not  involving  general  or  serious  obstruction  of  the  laws,  it  seems 
to  me  that  the  determination  of  it  may  well  be  left  to  the  courts 
of  justice,  in  the  final  decision  of  which  we  have  all  possible 
reason  to  believe  that  the  people  of  the  United  States,  and  of 
any  State,  will  cheerfully  acquiesce,  more  especially  as,  if  such 
decision  be  unsatisfactory,  there  is  abundant  power  of  legisla- 
tive remedy  in  the  hands  of  Congress. 

I  come  to  this  conclusion  the  more  easily,  in  view  of  the  con- 
sideration, that  while  it  is  the  duty  of  the  federal  authorities 
to  maintain  the  lawful  rights  of  the  United  States,  that  should 
be  done  with  tender  regard  for  the  paramount  reserved  rights 
of  the  several  States,  of  which  the  Union  is  but  the  special 
agent  in  the  cases  defined  by  the  Constitution.  In  all  emer- 
gencies of  clear  public  right,  and  especially  in  those  of  supreme 
public  interest,  it  is  the  duty  of  the  President  of  the  United 
States  to  take  care,  at  whatever  hazard,  that  the  laws  of  the 
Union  be  faithfully  executed.  But,  in  a  question  of  mere 
judicial  jurisdiction  as  between  a  District  Court  of  the  United 
States  and  the  Supreme  Court  of  a  State,  he  may  well  wait, 
before  interposing  the  public  force,  until  every  legal  remedy  be 
exhausted,  and  especially  until  the  precise  question  shall  have 
been  passed  upon  by  the  Supreme  Court  of  the  United  States. 
Thus  much  at  least,  it  seems  to  me,  is  plainly  due  to  any  opi- 
nion of  the  Supreme  Court  of  either  of  the  States. 

I  have  proceeded  on  these  premises  in  a  question  belonging 
to  the  same  class,  which  arose  in  the  State  of  Wisconsin. 
There,  the  Supreme  Court  of  the  State  twice  released  by  habeas 
corpus,  a  prisoner  of  the  United  States,  on  a  question  of  jurisdic- 
tion. Arrangements  hare  been  made  to  bring  the  cases  before  the 
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Saprome  Court  of  the  United  States  at  the  coming  term,  when 
a  full  discussion  and  final  settlement  of  questions  of  this  nature 
may  be  expected,  so  as  to  relieve  the  courts  of  the  United 
States,  and  at  the  same  time  the  courts  of  the  States,  of  all 
doubt  and  oontroversj  as  to  their  relative  jurisdiction. 
I  have  the  honor  to  be,  very  respectfully, 

C.  GUSHING- 

To  the  Pbesident. 


DAMAGES  ON  MAIL  CONTRACT. 

In  the  case  of  a  Post  Office  contract,  cancelled  by  the  Postmaster  General,  it  is 
in  the  option  of  the  other  party  to  take  the  one  month's  extra  allowance 
proyided  by  the  contract,  or  to  claim  damages  at  large ;  but  if  he  elect  to 
accept  the  former,  that  is  in  legal  waiver  of  the  latter. 

Attorney  General's  Office, 

September  8,  1855. 

Sir:  Your  communication  of  the  1st  inst.  calls  for  additional 
instructions  in  the  case  of  William  L.  Blanchard,  suggesting  the 
special  inquiry,  whether  two  certain  items  of  his  claim  against 
the  Post  Office  Department  may  not  be  examined  and  disposed 
of  now,  separately  from  his  general  claim  for  damages  under 
the  9th  section  of  the  act  of  March  3d,  1855,  ch.  201. 

1.  The  first  item  is  for  a  half  trip,  alleged  to  have  been  per- 
formed by  him  under  the  contract,  and  not  yet  to  have  been 
paid.  for. 

If  there  be  any  such  service  actually  performed  under  the 
(k)ntract,  and  not  yet  paid  for,  Mr.  Blanchard  is  clearly  entitled 
to  the  settlement  of  it.*  As  an  ordinary  mail  account  in  the 
office  of  the  Sixth  Auditor,  there  is  nothing  in  that,  as  it  seems 
to  me,  but  a  question  of  fact. 

On  this  point,  it  would  appear  by  the  evidence  on  file  in  the 
Post  Office  Department,  of  which  copies  are  annexed,  either 
that  the  trip  was  not  performed,  or  that  the  regular  and  ordi- 
nary proof  of  its  performance  has  not  been  furnished;  and 
moreover,  that  Mr.  Blanchard  has  given  a  receipt  in  full  cover- 
ing that  trip,  and  so  discharged  the  Department. 
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However  that  may  be,  the  question  is  manifestly  of  account 
and  of  fact,  to  be  settled  in  the  routine  of  mail  accounts,  first 
t)y  the  Auditor,  and  then  by  appeal  to  you  as  First  Comptroller, 
being  wholly  independent  of  the  main  question  of  damages. 

2.  The  second  item  is  that  of  one  month's  extra  pay  without 
service  in  the  nature  of  liquidated  damages  for  rescission  of  the 
contract,  as  recommended  in  my  letter  to  the  Postmaster 
General  of  the  Ist  of  June,  1854. 

As  to  this,  permit  me  to  suggest  that,  in  recommending  the 
payment  of  one  month's  extra  compensation  as  liquidated 
damages,  it  was  understood  by  me  as  in  full  of  all  damages. 
I  do  not  conceive  that  Mr.  Blanchard  can  claim  or  accept  that^ 
without  absolute  relinquishment  of  all  further  claim  on  the  Post 
Office  Department. 

In  my  judgment,*the  claimant  had  election,  either  to  receive 
one  month's  extra  pay,  as  liquidated  damages  in  the  terms  of 
the  contract,  thus  ending,  once  and  for  ever,  the  whole  question 
of  damages ;  or  to  reject  that,  and  pursue  his  claim  for  un- 
liquidated damages.  In  the  latter  alternative,  he  is  remitted 
to  all  such  legal  rights,  whatever  they  may  be,  as  to  the  period, 
rate,  and  amount  of  damages,  as  he  may  be  able  to  establish  in 
proof  before  you;  but  the  Department,  at  the  same  time,  is 
remitted  to  rights  of  negation  of  correspondent  breadth.  In 
this  way,  the  claimant  may  recover  more  than  the  month's  pay 
as  damages,  and,  on  the  other  hand,  he  may  not  prove  any 
damages,  and  so  will  recover  nothing.  That  depends  on  the 
proof  to  be  submitted,  on  both  sides,  by  the  claimant  and  by 
the  Department. 

The  present,  therefore,  is  not  the  case  of  a  complainant  iA 
equity,  producing  an  account  or  other  claim,  divisible  into  parts, 
and  asking  for  a  decree  in  part,  upon  full  proof  of  right  in 
regard  to  one  of  the  particulars  in  his  bill. 

On  the  contrary,  it  is  the  case  of  a  claimant  under  alleged 
contract  and  breach  thereof,  who,  rejecting  the  liquidated 
damages  stipulated  by  the  contract,  sets  up  claim  to  indefinite 
or  unliquidated  indemnification.  These  are  not  sub-claims, 
distinguishable  parts  of  one  and  the  same  claim:   they  are 
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distinct  claims,  not  only  resting  on  different  rights,  but  being 
absolutely  .exclusive  one  of  the  other, 

Mr.  Blanchard  made,  or  must  make,  his  election :  either  to 
claim  the  liquidated  damages  of  the  contract,  and  accept  the 
same  if  tendered  to  him  by  the  Postmaster  General,  or  awarded 
by  you  in  execution  of  the  special  provision  of  law  for  his  relief; 
or,  in  the  alternative,  to  make  out  such  case  in  equity  as  the 
facts  may  warrant,  of  open  damage,  independently  of  the  con- 
tract-rate of  indemnification. 

I  am  of  opinion,  therefore,  that  you  cannot  assume  the 
month's  extra  compensation  as  damages  liquidated,  and  award 
that  separately,  and  then  proceed  to  take  proofs  of,  and  con- 
sider and  award  upon,  any  supposable  ulterior  and  unliquidated 
damages. 

I  have  the  honor  to  be,  very  respectfully, 

C.  GUSHING. 

Hon.  Elisha  Whittlesey. 

First  Comptroller  of  the  Treasury. 


THE  PASSENOER  SHIP  LAW. 

The  net  of  March  3d,  1855»  regulating  the  carriage  of  passeogers  in  steam- 
ships and  other  vessels,  and  imposing  penalties  and  punishment  for  contra- 
vention, is  made  applicable  to  ships  abroad  in  sixty  days  in  Europe,  and  six 
months  in  other  parts  of  the  world ;  and  requires  notice  of  the  act  to  bo 
given  in  all  foreign  ports  through  the  Department  of  State. 

Held,  that,  where  such  notice  had  failed  to  be  given  in  such  foreign  port,  and 
the  owner  or  master  of  a  vessel  had  thus  unconsciously  offended,  it  was  pro- 
per case  for  remission  of  forfeiture  and  for  pardon  of  the  master. 

Attorney  General's  Office, 

^    September  11,  1865. 
Sir  :  You  referred  to  me,  on  the  8d  instant,  the  petition  of 
Fortunato  Gardella,  master  of  the  Sardinian  brig  Silenzio,  for 
pardon,  under  the  following  circumstances : 

The  act  of  March  8d,  1855,  to  regulate  the  carriage  of  pas- 
sengers in  steamships  and  other  vessels,  provides  for  proceedings 
in  remy  and  also  in  personam^  in  case  of  any  violation  of  its 
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enactments  as  to  the  number  of  passengers  transported  by  any 
such  vessel. 

The  Silenzio  was  entered  at  New  York  from  Genoa  on  the 
8th  of  July,  having  violated  the  law  by  reason  of  such  deficiency 
of  height  between  decks  as  to  have  rendered  illegal  the  trans- 
portation of  all  the  passengers  in  that  part  of  the  vessel,  and 
thus  to  have  subjected  the  vessel  to  an  amount  of  forfeiture  equal 
to  her  value,  and  the  master  to  indictment  for  misdemeanor. 

Prosecution  has  been  commenced  against  the  vessel,  but  not 
against  the  master. 

The  master  now  applies  for  a  pardon  in  the  premises. 

According  to  the  regulations  prescribed  by  you,  and  in  ac- 
cordance with  law,  the  consideration  of  the  remission  of  penal- 
ties under  the  passenger  acts  has  been  assigned  to  the  Secretary 
of  the  Treasury,  and  they  are  in  his  discretion  remitted  or  not, 
according  to  the  facts  certified  by  the  proper  court,  as  in  other 
cases  of  forfeiture  on  proceedings  in  rem  under  the  revenue 
laws,  and  other  like  acts  of  Congress. 

Remains  the  question  of  pardon,  where  the  master  or  other 
person  is  indictable :  as  to  which  it  is  obvious  that  your  own 
determination  is  requisite,  as  in  other  cases  of  criminal  action. 

The  party  in  the  present  case  applies  for  pardon  in  anticipa- 
tion of  indictment,  on  the  ground  of  ignorance  of  the  provisions 
of  the  act  of  Congress. 

As  to  this,  the  act  makes  provision  to  take  effect  on  vessels 
sailing  from  ports  in  Europe  in  sixty  days  from  the  date  of  its 
enactment,  that  is^  on  the  8d  of  May,  1855,  and  requires  the 
Secretary  of  State  to  cause  notice  of  the  act  to  be  given  in  the 
ports  of  Europe  and  elsewhere  in  such  form  as  he  might  deem 
proper. 

The  ''  Silenzio*'  sailed  from  Genoa  on  the  17th  of  May,  that 
is,  precisely  fourteen  days  after  the  act  by  its  terms  went  into 
effect  as  to  vessels  sailing  from  the  ports  of  Sardinia* 

The  printed  circulars  for  transmission  abroad,  giving  notice 
of  the  act  as  required,  are  dated  March  28d ;  copies  were  sent 
to  Sardinia  soon  afterwards ;  but  no  acknowledgment  of  their 
receipt  is  to  be  found  on  the  files  of  the  Department  of  State, 
and  of  course  no  evidence  that  the  notice  reached  the  consul 
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at  G^noa,  or  was  published  by  him  preyious  to  the  sailing  .of 
the  "Silenzio." 

It  further  appears  that  the  "  Silenzio"  is  a  new  vessel,  built 
for  this  trade,  with  a  deficiency  of  only  five  inches  in  the  height 
of  the  between  decks ;  and  might  as  well,  if  it  had  been  under- 
stood to  be  necessary,  have  been  constructed  with  the  requisite  . 
height.  It  is  not  to  be  supposed  that,  with  knowledge  of  the 
law,  the  owner  would  have  proceeded  to  incur  the  forfeiture  of 
his  vessel  and  the  master  indictment  for  misdemeanor. 

I  am,  therefore,  disposed  to  believe  the  statement  of  the 
master  in  this  respect.  And,  although,  in  general  ignorance  of 
the  law  excuses  no  one,  yet  it  is  clear  that  Congress  did  not 
design  to  entrap  ship  owners  or  masters  abroad  by  this  law,  and 
intended  that  public  notice  of  it  should  have  been  given  before 
enforcing  its  penalties ;  and  therefore  the  case  appears  to  jus- 
tify abstinence  from  prosecution  of  the  master,  leaving  the 
question  of  remission  of  penalties  to  be  disposed  of  as  usual 
by  the  Secretary  of  the  Treasury. 

On  these  premises  it  is  respectfully  recommended  that  instruc- 
tions to  that  effect  be  given  to  the  Attorney  of  the  United 
States  for  the  Southern  District  of  New  York. 
I  have  the  honor  to  be,  very  respectfully, 

0.  GUSHING. 

To  the  President. 


CALIFORNIA  LAND  CLAIMS. 

No  patent  can  be  issaed  by  the  Commissioner  of  Public  Lands  to  any  private 
land  olaimant  in  the  State  of  California  until  after  final  decree  in  the  case. 

Questions  of  fact  arising  on  a  surrey  in  such  a  case  are  not  for  the  determina« 
tion  of  the  Attorney  General. 

Attorney  General's  Office, 

September  18,  1855. 

Sir  :  Your  letters  of  the  4th  and  12th  instant  refer  to  me 

sundry  reports  from  the  Commissioner  of  Public  Lands,  with 

enclosures  having  relation  to  the  location  of  the  land-claim,  in 

California,  belonging  to  the  Hon.  John  C.  Fremont,  called 
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''  Las  Mariposas,"  and  present  the  general  question  whether 
*'  there  exists  any  objection  to  the  issue  of  a  patent"  in  the 
case. 

On  examination  of  the  report  of  the  Commissioner,  the  par- 
ticular question  is  stated  to  be,  whether  the  Attorney  General 
.  '^  has  ordered  or  will  order  an  appeal  from  any  judicial  recog- 
nition which  may  have  been  given  by  the  court  below  to  the 
survey  of  this  claim.** 

The  position  of  the  case  in  court  appears  to  be  this : 

The  claimant  filed  his  petition  in  due  form  before  the  com- 
missioners forthe  settlement  of  private  land-claims  in  the  State 
of  California,  claiming  title  to  the  tract  of  land  called  "  Las 
Mariposas,'*  and  his  claim  was  confirmed  by  the  Commissioners* 

Upon  the  transfer  of  the  case  to  the  proper  District  Court  of 
the  tTnited  States  in  California,  and  a  hearing  therein,  the 
claim  was  rejected. 

Upon  appeal  and  hearing  in  the  Supreme  Court  of  the  United 
States,  it  was  decided  by  that  court  *^  that  the  claim  of  the 
petitioner  to  the  land,  as  described  and  set  forth  in  the  record, 
is  a  good  and  valid  claim  ;*'  and  the  cause  was  remanded  to  the 
District  Court  ".  for  further  proceedings  to  be  had  therein,  in 
conformity  to  the  opinion*'  of  the  Supreme  Court.  (Fremont 
V.  The  United  States,  xvii  How.  pp.  542,  676.) 

In  this  condition  of  the  case  it  became  the  duty  of  the  proper 
District  Court  in  California  to  render  a  decree,  reversing  its 
former  one,  and  making  a  new  one,  in  conformity  with  the 
mandate  and  opinion  of  the  Supreme  Court. 

What  occurred  in  the  District  Court  is  certified  by  the  clerk 
thereof  in  the  following  terms : 

"  That,  on  the  27th  day  of  June,  A.  n.  1855,  the  final  judg- 
ment and  decree  of  this  court  was  made  and  entered,  in  con- 
formity to  the  mandate  of  the  United  States  Supreme  Court. 
That,  on  the  same  day,  the  United  States  District  Attorney 
filed  a  notice  of  appeal  from  said  judgment  and  decree ;  and 
that,  on  the  28d  day  of  July,  A.  d.  1855,  an  order  granting  an 
appeal  in  behalf  of  the  United  States,  was  made  by  said  courty 
and  duly  entered  by  the  clerk  of  said  court." 
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In  addition  to  this  paper,  there  is  among  the  documents 
another  certificate  of  the  clerk,  setting  forth  that 

^'  At  a  stated  term  of  the  District  Court  of  the  United  States 
of  America^  for  the  Northern  District  of  California,  held  at  the 
Court  House,  in  the  City  of  San  Francisco,  on  the  28d  day  of 
July,  A.D.  1855, — ^present,  the  Hon.  H.  A.  McAllister,  Circuit 
Judge,  and  the  Hon.  Ogden  Hoffman,  Jr.,  District  Judge, — ^in 
this  case,  on  application  of  the  United  States  District  Attorney, 
made  in  open  Court,  it  is  ordered  by  the  court  that  an  appeal 
in  behalf  of  the  United  States  from  the  final  decision  of  this 
Court,  rendered  in  said  case  at  the  present  term,  be  and  the 
same  is  hereby  granted ;  and  that  a  certified  transcript  of  the 
pleading,  eyidence,  depositions,  and  proceedings  in  the  said 
cause  be  sent  to  the  Supreme  Court  of  the  United  States  with- 
out delay." 

I  have  no  official  knowledge  of  the  reasons  of  appeal,  beyond 
what  is  afforded  in  the  papers  before  me,  consisting  either  of 
unauthentic  statements  in  the  public  journals,  or  the  representa- 
tions of  parties  claiming  interest ;  but  presume  that  the  ground 
of  appeal,  as  allowed  by  the  District  Court,  is  for  some  alleged 
nonconformity  of  the  final  decree  of  the  District  Court  with 
the  mandate  and  opinion  of  the  Supreme  Court. 

At  this  point  it  becomes  material  to  consider  the  following 
provision  of  the  statute : 

<<  For  all  claims  finally  confirmed  by  the  said  Commissioners, 
or  by  the  said  District  or  Supreme  Court,  a  patent  shall  issue 
to  the  claimant  upon  his  presenting  to  the  General  Land  Office 
an  authentic  certificate  of  such  confirmation,  and  a  plat  or 
survey  of  the  said  land,  duly  certified  and  approved  by  the 
Surveyor  General  of  California."  (Act  of  March  8,  1851,  s. 
18,  ix  Stat,  at  Large,  p.  683.) 

The  statute  conditions  precedent  to  the  issue  of  a  patent  are, 
therefore,  two,  namely,  1.  The  presentation,  on  the  claimant's 
part,  of  "an  authentic  certificate  of"  the  final  "confirmation" 
of  the  claim  by  the  Commissioners,  or  by  the  District  or  Supreme 
Court;  and  2.  A  plat  or  survey  of  the  location  by  the  Surveyor 
General. 

The  Surveyor  General  has  returned  a  plat  or  survey  of  the 
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location, — ordered  on  the  30th  of  June,  three  days  after  the 
rendition  of  the  decree  in  the  District  Court  and  notice  of 
appeal  thereon, — but  not  completed  and  certified  until  the  Slst 
of  July,  that  is,  eight  days  after  the  appeal  was  perfected. 

But  the  consummation  of  the  appeal  on  that  day  arrests  all 
the  proceedings,  and  creates,  of  necessity,  a  new  point  of 
departure  in  the  case.  It  is  self-evident  that  no  valid  survey 
can  be  made,  save  upon  certificate  of  final  confirmation ;  any 
survey  previously  made,-  under  misapprehension  of  the  state  of 
the  record,  must  be  held  as  non  avenu;  and  the  very  incipient 
step  of  a  survey,  and  still  more  of  the  question  of  a  patent 
before  the  Land  Office,  must  be  the  presentation  of  a  decree  of 
final  confirmation  by  the  District  or  Supreme  Court. 

There  is,  among  the  papers  filed,  a  considerable  body  of 
depositions,  statements,  and  arguments,  upon  the  question, 
whether  the  survey  was  regular  or  not ;  whether  or  not  it  plats 
the  claim  '^  tks  described  and  set  forth  in  the  record,"  according 
to  the  order  of  the  Supreme  Court ;  what  would  be  the  legal 
effect  of  any  matter  of  controversy  in  this  respect ;  and  whether 
or  not,  after  return  of  survey,  any  of  these  questions  can  be 
entertained  by  the  Commissioner  of  Public  Lands  or  the  Secre- 
tary of  the  Interior. 

These  are  primarily  questions  of  fact,  and  therefore  out  of 
my  province.  And  the  legal  inquiry,  which  they  prospectively 
involve,  would  be  misplaced  at  the  present  time;  for  they  can 
arise  only  upon  a  survey  otherwise  valid,  that  is,  made  after  a 
final  confirmation  of  the  claim  by  the  District  or  Supreme 
Court. 

Nothing  remains,  therefore,  demanding  consideration  at  the 
actual  stage  of  the  case,  but  the  question,  whether  the  appeal, 
regularly  taken  and  fully  consummated  in  the  District  Court, 
shall  be  dismissed  in  the  Supreme  Court. 

The  determination  of  that  question,  it  is  clear,  does  not  belong 
to  me  ex  officio^  as  one  of  the  special  duties  devolved  on  the 
Attorney  General  by  the  act  above  cited  and  the  provisions  of 
law  supplementary  thereto.  (Act  of  August  Slst,  1852,  sec. 
12,  Sess.  Acts,  p.  99.)     It  is  the  general  question  of  an  appeal 
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from  proceedings  of  a  District  Court  in  the  statute  or  other 
appropriate  business  of  any  of  the  executive  Departments. 

In  the  first  instance,  therefore,  the  present  question  is,  very 
clearly,  in  my  judgment,  an  executive  question  for  the  Public 
Land  Office,  or  you,  as  the  supervising  Head  of  Department,  to 
determine. 

If,  upon  examination  of  the  transcript  of  the  record  of  the 
District  Court, — ^that  is,  "  the  pleadings,  evidence,  depositions, 
and  other  proceedings ;"  which  the  transcript,  as  described  by  the 
decree  of  the  court,  comprehends, — you  determine  that  the  appeal 
shall  be  dismissed,  then,  upon  the  proper  legal  steps  being  taken, 
the  decree  of  the  court  can  be  made  final,  and  an  authentic 
certificate  of  such  final  confirmation  be  duly  issued,  as  the 
•  foundation  of  the  future  action  of  the  Surveyor  General  and 
the  Land  Office. 

If,  on  the  other  hand,  the  appeal  be  not  dismissed  by  you, 
then  it  will  become  my  duty  to  take  charge  of  the  transcript  in 
the  Supreme  Court. 

I  have  the  honor  to  be,  very  respectfully, 

C.  CUSHING. 

Hon.  Robert  McClelland, 

Secretary  of  the  Interior, 


UNITED  STATES  JUDICIAL  AUTHORITY  IN  CHINA. 

In  ylrtne  of  the  treaty  between  the  United  States  and  China  all  citizens  of  the 
United  States  in  China  enjoy  complete  rights  of  exterritoriality,  and  are 
amenable  to  no  authority  bat  that  of  the  United  States. 

The  act  of  Congress  empowers  the  Commissioners  and  Consuls  of  the  United 
States  in  China  to  exercise  judicial  authority  over  their  fellow  citizens. 

The  several  consuls,  each  in  his  consular  circumscription,  have,  by  express 
provision  of  statute,  original  jurisdiction  in  all  civil  cases  of  contract  or  the 
like  sounding  in  damages,  which  arise  between  two  or  more  citizens  of  the 
United  States,  and  in  all  crimes  committed  by  an  American. 

In  such  civil  matters  of  contract  or  the  like  sounding  in  damages,  the  Consul 
aits  with  or  without  assessors  according  to  circumstances ;  and  in  case  of 
difference  of  opinion  between  him  and  his  assessors,  an  appeal  lies  to  the 
Commissioner. 

In  all  criminal  matters  except  certain  petty  misdemeanors,  the  Consul  sits  with 
assessors,  and  decides  subject  to  appeal  as  in  oivil  cases  to  the  Commissioner : 
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Save  that  in  capital  cases,  there  is  no  appeal,  bat  the  conviction  is  inTalid 
unless  approved  by  the  Commissioner. 

In  controversies  between  citizens  of  the  Uoited  States  and  subjects  of  China, 
the  case  is  to  be  tried  by  the  court  of  the  defendant's  nation ;  and  so  in 
controversies  between  citizens  of  the  United  States  and  those  of  any  friendly 
foreign  government. 

The  consular  court  has  no  authority  by  the  treaty  or  the  statute  to  entertain 
jurisdiction  of  a  suit  by  the  Chinese  government  for  duties. 

In  all  criminal  matters,  and  in  all  civil  matters  of  contract  or  the  like  sounding 
in  damages,  the  Commissioner  has  only  appellate  jurisdiction. 

As  to  all  other  matters,  such  as  probate  of  wills,  divorce,  intestacy,  copartner- 
ship, chancery,  admiralty,  proceedings  de  re  or  in  rem,  personal  or  preroga- 
tive writa,  division  of  lands,  and  the  like,  the  statute  makes  no  specific- 
provision,  leaving  them  to  regulations  of  the  Commissioner  and  consuls. 

Vice-consuls  are  competent  to  act,  when  duly  appointed  or  approved  as  such 
by  the  Secretary  of  State. 

Attorney  Gbxeral's  Office, 

September  19,  1855. 

Sir  :  Your  communication  of  the  13tli  of  June  calls  for  my 
opinion  as  to  certain  points  in  the  judicial  jurisdiction  of  the 
commissioner  and  consuls  of  the  United  States  in  China.  My 
reply  has  been  delayed  for  the  purpose  of  conference  with  Mr. 
McLane,  the  late,  and  Mr.  Parker,  the  present,  Commissioner. 
I  now  proceed  to  state  the  conclusions  to  which  reflection  has 
brought  me. 

That  jurisdiction,  so  far  as  regards  the  forms  and  the  manner 
of  its  exercise,  is  regulated  by  the  act  of  August  11,  1848, 
which  purports  to  have  for  its  object  to  carry  into  effect  certain 
provisions,  in  this  relation,  contained  in  the  respective  treaties 
between  the  United  States  and  China,  and  the  United  States 
and  the  Ottoman  Porte,     (ix  Stat,  at  Large,  p.  276.) 

This  act,  consisting  of  twenty-four  sections,  is,  of  course,  to 
be  considered  as  a  whole ;  and  anything  obscure  in  one  part  of 
it  is  to  be  elucidated  by  reference  to  other  parts. 

It  is,  avowedly,  based  on  the  two  treaties  in  question,  and 
especially  that  with  China,  and  is  to  be  construed  in  subordina- 
tion to  that,  and  to  the  Constitution. 

In  substance,  it  accepts  and  gives  actual  form  to  those  stipu- 
lations of  treaty,  which  confer  on  all  citizens  of  the  United 
States  the  rights  of  exterritoriality  in  China  and  Turkey. 

The  legal  rationale  of  the  treaty  stipulations  as  to  China, 
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with  which  we  are  now  chiefly  concerned,  and  their  relation  to 
the  legislative  authority  of  the  United  States,  are  explained 
in  a  dispatch  of  the  Minister  who  negotiated  the  treaty,  as 
follows : 

"  I  entered  China  with  the  formed  general  conviction  that 
the  United  States  ought  not  to  concede  to  any  foreign  state, 
under  any  circumstances,  jurisdiction  over  the  life  and  liberty 
of  a  citizen  of  the  United  States,  unless  that  foreign  state  be 
of  our  own  family  of  nations, — in  a  word,  a  Christian  state. 

''  The  states  of  Christendom  are  bound  together  by  treaties, 
which  confer  mutual  rights  and  prescribe  reciprocal  obligations. 
They  acknowledge  the  authority  of  certain  maxims  and  usages, 
received  among  them  by  common  consent,  and  called  the  law 
of  nations ;  but  which,  not  being  fully  acl^iowledged  and  ob- 
served by  the  Mohammedan  or  Pagan  states,  which  occupy  the 
greater  part  of  the  globe,  is,  in  fact,  only  the  international  law 
of  Christendom.  Above  all,  the  states  of  Christendom  hp.ve  a 
common  origin,  a  common  religion,  a  common  intellectuality ; 
associated  by  which  common  ties,  each  permits  to  the  subjects 
of  the  other,  in  time  of  peace,  ample  means  of  access  to  its 
dominions  for  the  purpose  of  trade,  full  right  to  reside  therein, 
to  transmit  letters  by  its  mails,  to  travel  in  its  interior  at  plea- 
sure, using  the  highways,  canals,  stagecoaches,  steamboats,  and 
railroads  of  the  country  as  freely  as  the  native  inhabitants. 
And  they  hold  a  regular  and  systematic  intercourse  as  govern- 
ments, by  means  of  diplomatic  agents  of  each,  residing  in  the 
courts  of  the  others,  respectively.  All  these  facts  impart  to 
the  states  of  Christendom  many  of  the  qualities  of  one  confede- 
rated republic. 

"  How  different  is  the  condition  of  things  out  of  the  limits 
of  Christendom  !  From  the  greater  part  of  Asia  and  Africa, 
individual  Christians  are  utterly  excluded,'  either  by  the  san- 
guinary barbarism  of  the  inhabitants,  or  by  their  phrenzied 
bigotry,  or  by  the  narrow-minded  policy  of  their  governments. 
To  their  courts,  the  ministers  of  Christian  governments  have 
no  means  of  access  except  by  force,  and  at  the  head  of  fleets 
and  armies.  As  between  them  and  us,  there  is  no  community 
of  ideas,  no  common  law  of  nations,  no  interchange  of  good 
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offices ;  and  it  is  only  during  the  present  generation,  that  trea- 
ties, most  of  them  imposed  by  force  of  arms  or  by  terror,  have 
begun  to  bring  down  the  great  Mohammedan  and  Pagan  go- 
vernments into  a  state  of  inchoate  peaceful  association  with 
Christendom. 

"  To  none  of  the  governments  of  this  character,  as  it  seemed 
to  me,  was  it  safe  to  commit  the  lives  and  liberties  of  citizens 
of  the  United  States. 

''  In  our  treaties  with  the  Barbary  States,  with  Turkey,  and 
with  Muscat,  I  had  the  precedent  of  the  assertion,  on  our  part, 
of  more  or  less  of  exclusion  of  the  local  jurisdiction,  in  con- 
formity with  the  usage,  as  it  is  expressed  in  one  of  them,  observed 
in  regard  to  the  subjects  of  other  Christian  states. 

"  Mr.  Urquharty;hinks  these  concessions  have  not  been  wise 
on  the  part  of  the  Mohammedan  states.  It  may  be  so  for 
them ;  but  it  will  be  time  enough  for  them  to  obtain  jurisdic- 
tion over  Christian  foreigners,  when  these  last  can  visit  Mecca, 
Damascus,  or  Fez,  as  safely  and  freely  as  they  do  Rome  and 
Paris,  and  when  submission  to  the  local  jurisdiction  becomes 
reciprocal. 

''  Owing  to  the  close  association  of  the  nations  of  Christen- 
dom, and  the  right  their  people  mutually  enjoy  and  exercise, 
of  free  entry  into  each  other's  country,  there  is  reciprocity  in 
the  recognition  of  the  local  jurisdiction.  Not  so  in  the  case  of 
the  great  Moslem  or  Pagan  states  of  Asia  and  Africa,  whose 
subjects  do  not  generally  frequent  Europe  and  America,  either 
for  trade,  instruction,  or  friendship. 

^'  In  China,  I  found  that  Great  Britain  had  stipulated  for  the 
absolute  exemption  of  her  subjects  from  the  jurisdiction  of  the 
empire ;  while  the  Portuguese  attained  the  same  object  through 
their  own  local  jurisdiction  at  Macao.         *         *         *         * 

^'  I  deemed  it,  therefore,  my  duty,  for  all  the  reasons  assigned, 
to  assert  a  similar  exemption  on  behalf  of  citizens  of  the  United 
States.  This  exemption  is  agreed  to  in  terms  by  the  letter  of 
the  treaty  of  Wang-Hiya.  And  it  was  fully  admitted  by  the 
Chinese,  in  the  correspondence,  which  occurred  contemporane- 
ously with  the  negotiation  of  the  treaty,  on  occasion  of  the  death 
of  Sha  Aman. 
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"  By  that  treaty,  thus  construed,  the  laws  of  the  Union  follow 
its  citizens,  and  its  banner  protects  them,  even  within  the  domain 
of  the  Chinese  Empire. 

^'  The  treaties  of  the  United  States  with  the  Barbary  powers, 
and  with  Muscat,  confer  judicial  functions  on  our  consuls  in 
those  countries,  and  the  treaty  with  Turkey  places  the  same 
authority  in  the  hands  of  the  minister  or  consul,  as  the  substi- 
tute for  the  local  jurisdiction,  which,  in  each  case  of  controversy, 
would  control  it  if  it  arose  in  Europe  or  America.  These  trea- 
ties are  in  this  respect  accordant  with  general  usage,  and  with 
what  I  conceive  to  be  the  principles  of  the  law  of  nations  in 
relation  to  the  non-Christian  powers. 

''  In  extending  these  principles  to  our  intercourse  with  China, 
seeing  that  I  have  obtained  the  concession  of  absolute  and 
unqualified  exterritoriality,  I  considered  it  well  to  use  in  the 
treaty  terms  of  such  generality,  in  describing  the  substitute- 
jurisdiction,  as,  while  they  hold  unimpaired  the  customary  or 
law-of-nations  jurisdiction,  do  also  leave  to  Congress  the  full 
and  complete  direction  to  define,  if  it  please  to  do  so,  what 
officers,  with  what  powers,  and  in  what  form  of  law,  shall  be 
the  inatruments  for  the  protection  and  regulation  of  the  citizens 
of  the  United  States. 

^^  And  it  only  remains,  in  case  the  treaty  shall  be  ratified,  to 
adopt  such  legislative  provisions  as  the  wisdom  of  the  President 
and  of  Congress  may  desire  or  approve,  to  give  effect  to  the 
concessions,  which  the  Chinese  government  has  made  in  this 
matter,  and  which  seem  to  me  so  important  in  principle,  and 
so  material  to  the  honor  and  interests  of  the  United  States." 
(Mr.  Cushing  to  Mr.  Calhoun,  September  29, 1844.  MS.,  State 
Dept.) 

This  anticipated  dependence  of  the  act  on  the  treaty  is  plainly 
expressed  by  it,  in  so  far  as  regards  the  eivil  jurisdiction  of  the 
Commissioner  and  consuls,  when  it  says :  "  Which  jurisdiction 
shall  embrace  all  controversies  *  between  citizens  of  the  United 
States  or  others  provided  for  by  said  treaty."  (Sec.  8d.)  And 
in  the  text  of  the  act,  as  well  as  its  title,  it  purports  'Ho  carry 
into  effect"  or  into  "full  effect"  the  provisions  of  the  treaty. 
The  criminal  jurisdiction  conferred  by  the  act  is  general  in 
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terms,  without,  however,  as  we  shall  see  hereafter,  overstepping 
the  treaty.  Whether  the  dvil  jurisdiction  is  broader  than  that 
of  the  treaty,  is  to  be  decided  by  its  enactments.  I  do  not 
perceive  any  provision  of  the  act,  in  this  respect,  which  goes 
beyond  the  treaty.  Any  provision,  to  have  such  effect,  must 
be  affirmative  and  reasonably  explicit ;  because  the  tribunals, 
constituted  by  the  act  as  well  as  the  treaty,  are  special  ones, 
having  limited  jurisdiction,  namely,  that  which  is  conferred  by 
treaty  or  statute.  I  repeat,  that  nothing  appears  in  the  course 
of  the  act,  capable  of  imparting  jurisdiction  beyond  the  persons 
and  predicaments  provided  for  by  the  treaty  stipulations. 

Hence,  incontestably,  in  exploring  the  intent  of  the  statute, 
we  must  be  careful  at  no  time  to  lose  sight  of  the  provisions  of 
the  treaty,  at  least  in  the  questions  of  jurisdiction. 

Let  us  now  trace,  through  the  treaty  and  statute,  the  persons 
who  are  to  exdtcise  this  jurisdiction,  the  forms  of  its  exercise, 
the  laws  it  is  to  administer,  and  the  persons  and  the  conditions 
of  its  application. 

^^  For  the  superintendence  and  regulation  of  the  concerns  of 
the  citizens  of  the  United  States  doing  business  at  the  said  five 
ports"  (of  China),  says  the  treaty,  "the  Government ^of  the 
United  States  may  appoint  consuls,  or  other  officers,  at  the 
same,  who  shall  be  duly  recognised  as  such  by  the  officers  of 
the  Chinese  government.*'     (Art.  iv.) 

After  which  it  proceeds : 

"  All  questions  in  regard  to  rights,  whether  of  property  or 
person,  arising  between  citizens  of  the  United  States  in  China, 
shall  be  subject  to  the  jurisdiction,  and  regulated  by  the  authori- 
ties,  of  their  own  government.  And  all  controversies  occurring 
in  China  between  citizens  of  the  United  States  and  the  subjects 
of  any  other  government,  shall  be  regulated  by  the  treaties 
existing  between  the  United  States  and  such  governments, 
respectively,  without  interference  on  the  part  of  China."    (Art. 

XXV.) 

"And,  if  controversies  arise  between  citizens  of  the  United 
States  and  subjects  of  China  which  cannot  be  amicably  settled 
otherwise,  the  same  shall  be  examined  and  decided  conformably 
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to  justice  and  equity  by  tbe  public  officers  of  the  two  nations 
acting  in  conjunction."    (Art.  xxiv.) 

Finally,  in  regard  to  crimes,  it  is  agreed  that-— 
'*  Citizens  of  the  United  States,  who  may  commit  any  crime 
in  China,  shall  be  subject  to  be  tried  and  punished  only  by  the 
consul,  or  other  public  functionary  of  the  United  States,  thereto 
authorized  according  to  the  laws  of  the  United  States."  (Art. 
xxi. — See  viii  Stat,  at  Large,  pp.  692,  597.) 

On  attentive  consideration  of  these  provisions,  it  will  be  seen 
that  they  confer  on  citizens  of  the  United  States  in  China 
unqualified  and  absolute  exterritoriality  in  all  criminal  matters ; 
and  that  the  sole  jurisdiction  of  the  United  States  over  its 
citizens  in  China  is  plainly  perfect  in  terms,  except  in  the  follow- 
ing cases : 

1.  Where,  in  a  matter  of  civil  right,  it  involves  controversy  j 
between  a  Chinese  and  an  American,  then  the  authorities  of  the  V 
two  goyemments  are  to  have  concerted  action. 

2.  Where  it  involves  controversy  between  an  American  and 
some  person  other  than  Chinese,  as  English  or  French,  for 
example,  then  its  adjustment  is  to  be  regulated  by  the  inter- ' 
national  relations  of  the  United  States,  and  of  Great  Britain 
or  France. 

8.  Whether  any  of  the  provisions  qucJted  apply  to  a  case  of 
civil  right  in  which  some  government  is  a  party,  on  the  one  side, 
and  a  citizen  of  the  United  States  on  the  other,  is  a  question 
to  be  considered  more  particularly  in  the  sequel. 

In  our  treaty  with  the  Ottoman  Porte,  the  stipulations  of 
exterritoriality  are  less  explicit.  In  terms,  it  seems  to  be 
imperfect ;  but,  interjecting  into  each  stipulation  its  true  con- 
struction^ it  will  be  seen  that,  so  far  as  they  go,  they  accomplish 
the  object  as  follows : 

"  If  litigations  and  disputes  arise  between  the  subjects  of  the 
Sublime  Porte  and  citizens  of  the  United  States,  the  parties 
shall  not  be  heard  nor  shall  judgment  be  pronounced  unless  the 
American  dragoman  be  present.  Causes  (between  subjects  of 
the  Porte  and  citizens  of  the  United  States)  in  which  the  sum 
(in  controversy)  may  exceed  five  hundred  piasters,  shall  be  sub- 
mitted to  the  Sublime  Porte,  to  be  decided  according  to  the  laws 
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of  equity  and  jostice.  Citizens  of  the  United  States  of 
America,  quietly  pursuing  their  commerce,  (or  other  affairs,  in 
the  Turkish  empire,  including  the  countries  subject  to  its  suze- 
rainty,) and  not  being  charged  or  convicted  of  any  crime  or 
offence,  shall  not  be  molested,  (either  by  acts  of  violence,  or  by 
any  claim  or  pretence  of  local  jurisdiction ;)  and  even  when  they 
may  have  committed  some  offence,  they  shall  not  be  arrested 
or  put  in  prison  by  the  local  authorities,  but  they  shall  be  tried 
by  their  minister  or  consul,  and  punished  according  to  their 
offence,  following,  in  this  respect,  the  usage  observed  towards 
other  Franks,  (that  is,  tried  and  punished  by  the  authorities 
and  the  laws  of  the  United  States.)"  (Art.  xxi,  viii  Stat,  at 
Large,  p.  409.) 

In  order  to  execute  these  treaties, — to  carry  the  laws  of  the 
United  States  into  Turkey  and  China, — to  have  our  territorial 
jurisdiction  follow  our  people  and  our  flag  into  those  empires, 
— ^persons  clothed  with  lawful  authority  are  the  necessary 
instruments.  In  the  treaty  with  Turkey  they  are  spoken  of  as 
the  "minister  or  consul' *  of  the  United  States;  in  that  with 
China,  as  "consuls  or  other  officers,"  "public  officers,"  the 
"consul  or  other  public  functionary,"  and  "the  authorities," 
of  the  United  States.  Then  comes  in  the  statute,  which  pro- 
vides for  the  exercise  of  judicial  power  over  the  citizens  of  the 
United  States  in  the  cases  which  it  defines,  by  "the  com- 
missioner and  consuls  of  the  United  States  duly  appointed  to 
reside  in  China,"  (sec.  1 ;)  and  by  "  the  minister  of  the  United 
States  and  the  consuls  appointed  by  the  United  States  to  reside" 
in  Turkey,  (sec.  22 :)  it  being  provided  that  the  term  "  com- 
missioner," like  that  of  "  minister,"  is  intended  for  "  the  person 
vested  with  the  powers  of  chief  diplomatic  functionary  of  the 
United  States,"  and  the  term  "  consul"  for  "  any  person  vested 
by  the  United  States  with,  and  exercising,  the  consular  authority," 
in  Turkey,  or  China. 

It  is  observable  that  the  statute  provides  in  terms  for  the 
exercise  of  judicial  powers  by  the  ministers  and  consuls  in 
Turkey  only  "so  far  as  regards  the  punishment  of  crime," 
(sect.  22.)  I  think  this  is  a  defect,  if  not  oversight,  in  the  act. 
It  leaves  all  questions  of  civil  jurisdiction  to  the  vagueness  of 
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the  general  analogies  of  public  law  as  applied  to  Franks  in  the 
Levant.  What  is  to  follow,  therefore,  is  only  in  part  applica- 
ble to  Turkey,  and  .will  be  stated  mainly  as  affecting  China. 
(Mr.  Toucey's  opinion,  Jan.  31,  1849,  ed.  1851,  p.  2136.) 

In  thus  retaining  jurisdiction  of  our  citizens  in  China,  and 
providing  persons  to  exercise  it,  we  could  not  rely  upon  the  law 
of  nations  exclusively,  nor  upon  usages,  or  a  customary  local 
code  applicable  to  the  emergency,  such  as  exists  in  the  Levant. 
Accordingly,  the  statute  contains  the  following  important  pro- 
vision : 

''  That  such  jurisdiction  in  criminal  and  civil  matters  shall, 
in  all  cases,  be  exercised  and  enforced  in  conformity  with  the 
laws  of  the  United  States,  which  are  hereby,  so  far  as  is  neces- 
sary to  execute  said  treaty,  extended  over  all  citizens  of  the 
United  States  in  China,  (and  over  all  others  to  the  extent  that 
the  terms  of  the  treaty  justify  or  require,)  so  far  as  such  laws 
are  suitable  to  carry  said  treaty  into  effect ;  but  in  all  cases 
where  such  laws  are  not  adapted  to  the  object,  or  are  deficient 
in  the  provisions  necessary  to  furnish  suitable  remedies,  the 
common  law  shall  be  extended  in  like  manner  over  such  citizens 
and  others  in  China ;  and  if  defects  still  remain  to  be  supplied, 
and  neither  the  common  law  nor  the  statutes  of  the  United 
States  furnish  appropriate  and  suitable  remedies,  the  commis- 
sioner shall,  by  decrees  and  regulations,  which  shall  have  the 
force  of  law,  supply  such  defects  and  deficiencies." 

The  system  of  law  is  composed,  therefore,  of — 

1.  The  laws  of  the  United  States,  comprehending  the  Con- 
stitution, treaties,  acts  of  Congress,  equity  and  admiralty  law, 
and  the  law  of  nations,  public  and  private,  as  administered  by 
the  Supreme  Court,  and  Circuit  and  District  Courts  of  the 
United  States,  and,  in  certain  cases,  regulations  of  the  Execu- 
tive Departments. 

2.  ''The  common  law."  In  this  respect,  the  statute  fur- 
nishes a  code  of  laws  for  the  great  mass  of  civil  or  municipal 
duties,  rights,  and  relations  of  men,  such  as,  within  the  United 
States,  are  of  the  resort  of  the  courts  of  the  several  States* 

Some  general  code  in  these  respects  became  necessary, 
because  the  law  of  the  United  States, — that  is,  the  federal 
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legislation, — does  not  include  these  matters,  and,  of  itself, 
would  be  of  no  avail  towards  determining  any  of  the  questions 
of  property,  succession,  the  contract,  which  constitute  the  staple 
matter  of  ordinary  life. 

For  such  of  the  States  as  were  founded  in  whole  or  chief 
part  by  colonists  from  Great  Britain  and  Ireland,  or  their 
descendants,  the  law  of  England,  as  it  existed  in  each  of  those 
States  at  the  time  of  their  separation  from  Great  Britain,  with 
such  modifications  as  that  law  had  undergone  by  the  operation 
of  colonial  adjudication,  legislation,  or  usage,  became  the  com- 
mon law  of  such  independent  State. 

Meantime,  in  addition  to  many  changes,  differing  among 
themselves,  which  the  common  law  underwent  in  each  of  the 
colonies  before  it  became  a  State,  that  common  law  has  been 
yet  more  largely  changed  by  the  legislation  and  judicial  con- 
struction of  each  of  the  States. 

Hence,  it  was  not  enough  to  enact  that  the  common  law 
should  intervene  to  supply,  in  China,  deficiencies  in  the  law  of 
the  United  States.  For  the  question  would  be  sure  to  arise : 
(^  What  common  law  ?  The  common  law  of  England  at  the  time 
when  the  British  colonies  were  transmuted  into  independent 
republican  States?  Or  the  common  law  of  Massachusetts? 
Or  that  of  New  York,  or  Pennsylvania,  or  Virginia  ?  For  all 
these  are  distinct,  and  in  many  important  respects  diverse, 
"  common  law." 

To  dispose  of  this  difficulty,  the  statute  went  one  step  further, 
and  enacted,  that — 

3.  ^^  Decrees  and  regulations"  ma}-  be  made  from  time  to 
time  by  the  commissioner,  which  shall  have  the  force  of  law, 
and  supply  any  defects  or  deficiencies  in  the  common  law  and 
the  laws  of  the  United  States. 

This  power  of  supplementary  decree  or  regulation  serves  to 
provide  for  many  cases  of  criminality,  which  neither  federal 
statutes  nor  the  common  law  would  cover. 

In  addition  to  which,  it  is  enacted  that  the  commissioner, 
with  advice  of  the  several  consuls,  shall  prescribe  the  forms 
of  processes  to  be  issued,  the  mode  of  executing  the  same,  the 
form  of  oaths,  the  costs  and  fees  to  be  allowed  and  paid ;  and 
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generally  to  make  all  such  decrees,  regulations,  and  orders, 
under  the  act,  as  the  exigency  may  demand,  which  shall  be 
'^  binding  and  obligatory  until  annulled  or  modified  by  Con- 
gress."    (Sec.  5.) 

In  certain  respects,  therefore,  the  commissioner  legislates  for 
citizens  of  the  United  States  in  China;  it  being  required, 
meanwhile,  that  such  ^^regulations,  orders,  and  decrees,"  as  he 
may  make  in  the  premises,  shall  be  transmitted  '*  to  the  Presi* 
dent,  to  be  laid  before  Congress  for  its  revision."     (Sec.  6.) 

The  statute  then  proceeds  to  describe  in  detail  the  manner  in 
which  the  commissioner  and  the  consuls  are  to  administer  law 
in  China. 

First,  it  is  enacted  that  said  "public  functionaries"  are 
empowered  "  to  arraign  and  try,"  in  a  certain  manner,  all  citi- 
zens of  the  United  States  "  charged  with  offences  against  law" 
which  shall  be  committed  in  China,  and  upon  conviction,  to 
sentence  such  offenders,  and  to  issue,  "  each  of  them,"  such  pro- 
cesses as  are  necessary  to  carry  this  authority  into  execution ; 
and,  secondly,  that,  in  regard  to  civil  rights,  whether  of  per- 
son or  property,  said  functionaries  are  "  invested  with  all  the 
judicial  authority  necessary  to  execute  the  provisions  of  the 
said  treaty."     (Sec.  2  and  3.) 

In  regard  to  criminal  matters,  each  consul,  within  the  limits 
of  his  consular  circumscription,  is  empowered,  upon  personal 
knowledge,  belief,  complaint,  or  information  in  writing,  to  cause 
the  arrest  of  any  citizen  of  the  United  States  charged  with  the 
commission  of  crime  in  China,  to  try  the  offender,  and  to 
punish,  by  fine  or  imprisonment,  under  the  following  con- 
ditions : 

In  all  cases  where  the  fine  does  not  exceed  one  hundred  dol- 
lars, or  the  imprisonment  sixty  days,  the  consul  may,  if  he  see 
fit,  hear  and  decide  alone,  and  by  his  own  mere  authority. 
(Sec.  7,  8.) 

In  all  cases  where  the  fine  is  more  than  one  hundred  dollars, 
but  not  more  than  five  hundred,  or  the  imprisonment  more  than 
sixty  days,  but  not  more  than  ninety,  the  consul  may  hear  and 
decide  alone,  but  subject  to  an  appeal  to  the  commissioner. 
(Sec.  9.) 
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In  all  the  foregoing  cases,  if  the  consul  see  fit,  and  in  all 
cases  of  higher  punishment,  of  necessity,  he  will  summon  one 
or  more  citizens  of  the  United  States,  not  exceeding  four,  to 
sit  with  him  in  the  trial.  Each  of  such  assessors  shall  enter 
and  sign  of  record  his  opinion  in  the  case,  which,  however,  shall 
be  decided  still  by  the  consul.  If  he  and  his  assessors  concur 
in  opinion,  the  decision  is  final ;  but  if  they  differ,  the  case, 
with  the  record  and  all  the  evidence,  shall  be  referred  to  the 
commissioner,  who  may  either  determine  it,  or,  if  he  choose, 
remit  the  case  with  instructions  to  the  consul  for  further  pro- 
ceedings.    (Sec.  10.) 

In  capital  cases,  which,  as  enumerated  by  the  act,  are 
"  murder,  insurrection,  or  rebellion  against  the  Chinese  govern- 
ment with  intent  to  subvert  the  same,"  the  provision  is,  that  the 
consul  must  always  proceed  with  four  assessors ;  he  and  they 
must  all  concur  in  opinion  to  produce  conviction,  and  the  con- 
viction is  invalid  unless  approved  by  the  commissioner ;  who, 
if  he  approve  it,  is  either  to  issue  a  warrant  of  execution,  or 
postpone  the  same,  or,  in  his  discretion,  submit  the  case  to  the 
President  of  the  United  States  for  pardon.     (Sec.  15,  16.) 

In  regard  to  civil  matters,  the  provision  is,  that,  in  "  all  civil 
cases  under  said  treaty,"  the  consuls  have  jurisdiction,  each 
within  his  consular  circumscription,  to  try  of  himself,  and 
decide  finally,  any  controversy  where  the  damage  demanded 
does  not  exceed  five  hundred  dollars.  If  it  exceed  five  hun- 
dred dollars,  then  of  necessity,  and  in  other  cases  if  the  consul 
see  fit,  he  is  to  summon  to  his  aid  not  less  than  two,  nor  more 
than  three,  citizens  of  the  United  States  as  assessors,  who  shall 
with  him  hear  the  case.  If  the  associates  concur  in  opinion 
with  the  consul,  his  decision  is  final ;  but  if  they  differ  with 
him,  their  opinions  are  to  be  noted  on  the  record,  and  either 
party  may  appeal  from  his  decision  to  the  commissioner. 
(Sec.  11.) 

The  commissioner  is  fully  authorized  to  hear  and  decide  all 
cases,  which  lawfully  reach  him  under  the  provisions  of  the  act, 
and  "to  decide  finally  any  case  upon  the  evidence  which  comes 
up  with  it,  or  to  hear  the  parties  further,  if  he  thinks  justice 
will  be  promoted  thereby ;  and  he  is  empowered  to  prescribe 
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rules  upon  -which  new  trials  may  be  granted,  either  by  the  con- 
suls or  bj  himself,  if  asked  for  upon  justifiable  grounds." 
(Sec.  18.) 

Although  it  is  nowhere  said  by  the  statute,  in,  so  many  words, 
that  the  judicial  authority  of  the  commissioner  in  the  trial  of 
the  above  described  cases,  civil  or  criminal,  is  appellate  only, 
yet  such  appears  to  me  to  be  its  true  legal  intendment.  No 
original  jurisdiction  in  these  two  classes  of  cases  is  given  to  him 
in  express  terms  by  the  statute.  It  is  all  conferred  in  express 
terms  on  the  consuls.  In  capital  cases,  it  is  plainly  enacted 
that  the  consul  and  his  assistants  convict,  and  the  ^'  commis- 
sioner approves  the  conviction,"  the  previous  conviction  being 
essential,  and  approval  or  disapproval  being  in  the  nature  of 
things  a  separate  act.  In  all  other  criminal  cases,  and  in  all 
the  civil  cases  mentioned,  the  matter  comes  to  the  commissioner 
by  appeal,  or  by  certificate  of  difference  of  opinion  between  the 
consul  and  his  assessors ;  and  the  commissioner  decides  upon 
the  evidence  "  which  comes  up,'*  that  is,  from  the  consul,  or 
upon  further  hearing  of  the  parties,  as  he  shall  determine.  All 
these  are  the  incidents  and  the  indicia  of  appellate,  as  dis- 
tinguished from  original,  jurisdiction. 

Moreover,  it  seems  fitting,  and  in  the  analogy  of  other  judi- 
cial proceedings,  that,  in  ordinary  matters,  an  appellate  autho- 
rity should  exist:  which  would  not  be  the  case  here,  if  the  com- 
missioner had,  in  all  things,  original  jurisdiction,  concurrent 
with  that  of  the  consuls ;  and  this  anomaly  would  be  the  greater 
in  the  matter,  in  consideration  that  the  statute  gives  no  assess- 
ors to  the  commissioner. 

I  think  it  is  the  theory  of  the  statute,  and  a  good  one,  to 
give  to  the  commissioner,  in  ordinary  judicial  matters,  at  com- 
mon law.  only  a  regulative,  appellate,  and  superintending 
authority,  devolving  the  original  jurisdiction  in  such  cases  upon 
the  resident  consuls;  that  condition  of  things  being  altogether 
in  harmony  with  their  diplomatic  relation  to  one  another  and  to 
the  Government.  (Mr.  Marshall  to  Mr.  Marcy,  December  8, 
1858,  Ex.  Doc.  83d  Cong.,  1st  Sess.,  No.  123,  p.  884.) 

No    apparent    inconvenience    attaches  to  this   conclusion, 
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except  in  the  contingency  of  the  temporary  vacancy  of  a  con- 
sulate. I  think  there  ought,  in  each  of  these  consulates,  to  be 
a  vice-consul  duly  approved  by  the  Secretary  of  State.) 

But  the  criminal  and  civil  cases,  which  have  thus  far  been 
the  subject  of  consideration,  do  by  no  means  cover  the  field  of 
judicial  authority  at  common  law,  still  less  that  of  such  autho- 
rity under  the  laws  of  the  United  States,  tftill  less  of  that  which 
may  be  comprehended  by  regulations  adopted  by  the  commis- 
sioner, or  by  the  commissioner  and  the  consuls,  and  having  ^^the 
force  of  law,"  to  supply  any  defects  or  deficiencies  in  the  com- 
mon law  and  the  laws  of  the  United  States.  It  is  manifest 
that  the  terms  of  description,  contained  in  the  statute,  embrace 
all  possible  jurisprudence,  which  does  or  may  exist,  compatibly 
with  the  organic  principles  of  constitutional  law,  which  govern, 
and  at  the  same  time  guard,  the  rights  and  the  duties  of  citizens 
of  the  United  States. 

Leaving  out  of  consideration  all  criminal  matters,  that  is, 
treating  them  as  fully  disposed  of,  it  becomes  material  to 
inquire  how  matters,  not  criminal,  and  not  included  in  the 
appealable  civil  cases,  are  to  be  dealt  with  as  between  the 
commissioner  and  the  consuls. 

The  statute  provision  as  to  the  trial  of  civil  "  cases"  is,  that 
"  the  consujs  aforesaid,  and  each  of  them,  at  the  port  for  which 
he  is  appointed,  shall  have  jurisdiction  as  is  herein  provided,  in 
all  civil  cases  arising  under  said  treaty,  wherein  the  damage 
demanded  does  not  exceed  five  hundred  dollars,"  in  which  cases 
the  consular  decision  may  be  final ;  ^^  but  if  in  his  judgxhent  any 
case  involves  legal  perplexities,  and  assistance  will  be  useful, 
or  if  the  damage  demanded  exceeds  five  hundred  dollars,"  then 
he  must  have  assessors,  and  his  decision  is  subject,  in  case  of 
difiierence  of  opinion,  to  an  appeal  to  the  commissioner.     (Sec. 

11.) 

Now,  there  are  processes  which  do  not  involve  any  question 
of  "  damages"  whatever,  but  which  are,  nevertheless,  of  primary 
importance  and  utility ;  such  as  the  writ  of  habeas  corpus. 

Other  cases  of  controversy  at  law  exist,  which  concern  pro- 
perty, but  in  which  no  question  of  mere  damage  is  involved, 
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unless  incidentally,  such  as  many  suits  in  rem,  and  many  others 
de  re. 

There  is  another  class  of  cases  of  property,  in  which  no 
damages  are  demanded,  but  equitable  relief  only,  such  as  most 
matters  in  chancery. 

•  There  is  another  class  of  processes,  which  have  for  their  object 
to  enforce  or  to  protect  rights  in  cases  already  9ub  jxidice  other- 
wise ;  such  as  writs  of  mandamus,  supersedeas,  and  prohibition. 

Finally,  there  is  a  vast  body  of  justiciable  rights,  to  which 
the  phrase  of  ^^  damages  demanded*'  can  by  no  possibility  apply, 
being  questions  of  personal  right,  of  the  domestic  relations,  of 
inheritance,  or  of  testamentary  disposition.  This  includes 
cases  of  copartnership,  or  other  joint  interest,  in  real  or  per- 
sonal estate,  of  insolvency,  of  divorce,  of  alimony,  of  wills,  and 
of  intestate  successions. 

As  to  the  distribution  of  all  these  matters  between  the  com- 
missioner and  the  consuls,  the  statute  is  absolutely  silent ;  and 
that  distribution  is  to  be  made  by  regulation,  in  subordination 
always  to  other  specific  rules  of  law. 

Therefore  it  is,  that,  in  several  provisions  of  the  statute, 
jurisdiction  is  conferred  in  general  terms  on  both  the  commis- 
sioner and  the  consuls,  (sec.  1,  2,  8 ;)  and  that  a  general  power 
to  issue  all  needful  processes,  as  well  as  to  make  regulation  of 
all  processes,  is  conferred  on  the  commissioner.  (Sec.  5  and 
IS.)  These  'general  powers,  we  have  seen,  are  defined  and 
limited  as  to  certain  ^^  civil  cases"  in  other  parts  of  the  statute, 
which  limitation  depends  on  the  nature  of  the  case,  as  indicated 
by  the  question  of  ^'  damages." 

The  same  general  powers  are  also  limited  mftre  or  less  in  the 
sense  of  locality ;  for  it  is  enacted  that  ^'  the  said  functionaries," 
that  is,  the  commissioner  and  the  consuls,  being  ^'(in)ve8ted 
with  all  the  judicial  authority  necessary  to  execute  the  provi- 
sions" of  the  treaty,  ^^  shall  entertain  jurisdiction  in  matters  of 
e(mtract  at  the  port  where,  or  nearest  to  which,  the  contract 
was  made,  or  at  which,  or  nearest  to  which,  it  was  to  be  exe- 
cuted ;  and  in  all  other  matters,  at  the  port  where,  or  nearest 
to  which,  the  cause  of  controversy  arose,  or  at  the  port  where, 
or  nearest  to  which,  the  damage  complained  of  was  sustained, — 
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any  such  port  above  named  being  always  one  of  the  five  men- 
tioned in  the  treaty."     (Sec.  8.) 

These  conditions  of  locality  are  to  be  applied,  so  far  as  they 
may  be  in  their  nature  applicable,  to  all  cases.  To  many  cases 
of  contract  and  of  damage  sustained,  the  condition  of  one  of  the 
five  ports  is  inapplicable  by  its  very  nature.  Thus,  it  may  be 
the  case  of  a  contract  made  and  to  be  executed,  or  of  damage 
sustained,  in  Europe  or  in  America,  the  parties  being  now  in 
China. 

And  the  condition  does  not  apply  in  terms  to  anything  but 
matters  of  ^^  contract"  or  ^^  damage  sustained."  What  shall 
be  said,  if  it  be  a  question  of  probate  of  will,  of  intestacy,  or  of 
divorce  ? 

Nor  does  the  other  form  of  the  condition, — "  the  port  where, 
or  nearest  to  which,  the  cause  of  controversy  arose," — satisfy 
all  the  desiderata  of  the  subject.  There  may  be  no  "  contro- 
versy" or  "cause  of  controversy"  in  the  matter,  though  it  re- 
quires judicial  determination,  as  the  probate  of  a  will,  which  is 
at  once  the  source  and  the  authentication  of  title.  And  in  many 
matters  of  "controversy,"  it  may  be  difficult,  if  not  impossible, 
to  show  where  the  ^^  cause  of  controversy"  arose. 

But  the  statute  does  not  undertake  or  profess  to  provide 
specially  for  all  questions,  leaving  many  to  the  regulations  of 
the  commissioner. 

Where  the  question  of  place  of  judgment  is  determined  by 
the  statute,  of  course  that  controls  the  commissioner  as  well  as 
the  consuls.  In  all  other  cases,  the  rules  and  analogies  of  law 
on  the  subject  of  jurisdiction,  having  reference  to  the  sit'us  of 
the  thing,  or  the  residence  or  commorancy  of  parties,  afford  a 
sufficient  guide  to  the  regulative  discretion  of  the  commissioner. 

Whatever  is  determined  as  to  the  person^  who  shall  exercise 
jurisdiction,  must  of  course  be  conciliated  with  what  shall  be 
determined  as  to  the  place  of  jurisdiction. 

Independently  of  this,  it  seems  to  me  that  the  commissioner 
and  the  consuls  should  make  provision,  in  the  manner  indicated 
by  the  statute,  that  is,  by  separate  or  by  joint  regulations,  (sec. 
4  and  5,)  concerning  all  those  things,  the  jurisdiction  of  which 
it  leaves  indeterminate,  and,  therefore,  subject  to  regulation. 
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Matters  of  insolvency,  intestacy,  probate  of  will,  divorce, 
division  or  regulation  of  copartnership  or  other  common  inter- 
ests, habeas  corpus,  specific  performance,  trust,  discovery,  sea- 
men's wages,  charter-party,  bottomry,  and  other  matters  of 
equity,  admiralty,  or  ecclesiastical  law,  are,  for  the  most  part, 
of  local  nature,  and  requiring  prompt  interlocutory  action  of 
judicial  authority ;  and,  therefore,  seem  to  be  fit  subjects  for 
the  original  jurisdiction  of  the  consuls,  with  proper  regulations 
for  appeal  to  the  commissioner. 

On  the  other  hand,  some  processes,  like  mandamus,  prohibi- 
tion, supersedeas,  are  of  so  high  a  nature,  that,  like  review, 
they  seem  appropriate  to  the  jurisdiction  of  the  commissioner. 
The  same  observation  may,  perhaps,  apply  to  some  processes  in 
equity. 

Even  as  to  all  these  matters,  which  the  statute  leaves  unde- 
termined, the  safer  course  appears  to  me  to  be  to  adhere,  so  far 
as  may  be,  to  the  spirit  of  the  law,  which  makes  the  commis- 
sioner the  appellate  supervisor  of  the  j uncial  acts  of  the 
consuls. 

Inquiry  has  arisen  as  to  whether  a  vice-consul  has  power  to 
act  judicially  in  China. 

It  has  been  supposed  that  this  is  a  question  of  the  delegation 
of  judicial  power  by  a  consular  judge.  It  rather  seems  to  be 
the  question  of  how  a  vice-consul  may  be  lawfully  appointed. 

The  statute  expressly  says  : — "  The  word  commmionery 
when  used  in  this  act,  shall  be  understood  to  mean  the  person 
(in)ve8ted  with,  and  exercising,  the  principal  diplomatic  func- 
tions in  China ;  and  the  word  minister  as  meaning  the  person 
(in)vested  with  the  powers  of  chief  diplomatic  functionary  of 
the  United  States  in  Turkey.  The  word  consul  shall  be  under- 
stood to  mean  any  person  (in)vested  by  the  United  States  with, 
and  exercising,  the  consular  authority  in  any  of  the  five  ports 
of  China  named  in  the  treaty,  or  any  port  in  Turkey."  (Sec.  23.) 

The  act  then  proceeds  to  say  that  '^  all  such  ofiScers  shall  be 
responsible  to  the  United  States  and  to  the  laws  thereof,  not  as 
diplomatic  functionaries  and  commercial  functionaries,  but  as 
judicial  officers,  when  they  perform  judicial  dtUiea,''   (Sec.  24.) 

Now,  it  has  never  been  doubted  that  a  secretary  of  legation 
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in  China,  or  any  other  acting  charge  d'affaires,  could  officiate  as 
judge  in  virtue  of  treaty  and  statute. 

And  as  to  consuls,  what  possible  significancy  has  the  statute, 
unless  it  be  that  vice-consuls  may  so  act,  when  duly  appointed 
by  the  United  States? 

In  truth,  the  statute,  with  great  propriety,  employs  the  word 
consul  as  the  nomen  generalusimum  for  any  person  lawfully 
invested  with  consular  authority. 

If,  therefore,  the  vice-consul  have  this  power,  it  will  not  be 
authority  delegated  in  the  sense  of  the  objection,  that  is,  the 
case  of  a  judicial  consul  delegating  his  judicial  authority;  but, 
on  the  contrary,  it  is  the  caise  of  power  conferred  by  the 
statute. 

Moreover,  the  objection  assumes  that  the  vice-consul  is 
appointed  by  the  consul.  That  is  an  error.  The  vice-consul  is 
in  law  appointed  by  the  Secretary  of  State  or  the  President, 
just  as  inspectors  of  customs  are  in  law  appointed  by  the 
Secretary  of  the  Treasury  (or  the  President.)  To  be  sure,  the 
consul  in  practice  frequently  nominates  a  vice-consul  to  the 
Secretary  of  State,  as  the  collector  of  customs  nominates  an 
inspector  to  the  Secretary  of  the  Treasury.  (Mr.  Legare's 
Opinions,  March  24,  1843,  pp.  1577,  1579;  United  States  v. 
Bachelder,  ii  Gallison,  p.  15 ;  United  States  v.  Wood,  Ibid.  p. 
361.)  Whether  nominated  in  the  first  instance  by  the  commis- 
sioner or  by  the  consul,  the  vice-consul,  when  approved  by  the 
Secretary  of  State,  is  to  be  deemed  a  ^^  person  (in)vested  by  the 
United  States  with,  and  exercising,  the  consular  authority." 
And  the  approval  may,  perhaps^  bo  considered  as  covering  the 
action  of  the  vice-consul  under  his  existing  appointment  by  the 
commissioner. 

Suggestion  is  made  of  some  other  matters  of  doubt  in  the 
judicial  power  of  the  commissioner  and  the  consuls,  which 
require  us  to  go  back  to  the  treaty,  and  compare  certain  of  its 
provisions  with  those  of  the  statute.  These  doubtful  matters 
are  the  three  cases  specified  on  a  previous  page,  in  which  ques- 
tion might  arise  whether  the  exterritoriality  of  Americans  in 
China  is  perfect.  It  is,  in  truth,  however,  in  each  of  those 
cases,  a  question,  not  whether  they  enjoy  exterritoriality  there 
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80  far  as  that  is  a  privilege  or  a  right,  but  whether  it  also 
attaches  to  them  as  an  obligation.  The  laws  of  their  own 
eountry  accompany  them  to  China,  in  so  far  as  regard3  any 
criminal  act  whatsoever  which  they  may  commit,  or  be  charged 
with  committing,  there.  The  same  laws  accompany  them,  in  so 
far  as  regards  any  rights  they  may  possess  relatively  to  any 
other  Americans ;  and  so  also  in  regard  to  any  obligations  to 
which  they  may  be  subject,  relatively  to  any  other  Americans. 
But,  how  is  it,  in  China,  with  regard  to  the  civil  rights  and 
duties  of  Americans  there,  relatively  to  persons  there  not 
Americans  ? 

As  among  the  nations  of  Christendom,  on  their  own  soil,  we 
know  that  alien  friends  may  sue  and  be  sued  in  the  courts  of 
any  country.  An  American  in  France  may  recover  his  debt 
of  a  Frenchman ;  a  Spaniard  in  the  United  States  may  recover 
his  debt  of  an  American.  Is  the  same  thing  true,  as  between 
persons  of  either  of  those  nations  in  China  ? ,  Is  it  true  there, 
as  between  a  Chinese  and  an  American  7 

To  begin  with  the  latter  case :  The  treaty  stipulates  that  "if 
controversies  arise  (in  China)  between  citizens  of  the  United 
States  and  subjects  of  China,  which  cannot  be  amicably  settled 
otherwise,  the  same  shall  be  examined  and  decided,  conformably 
to  justice  and  equity,  by  the  public  oflScers  of  the  two  nations 
acting  in  conjunction."  (Art  24.)  The  controversy  shall  be 
settled,  that  the  treaty  engages  :  it  shall  be  settled  conformably 
to  justice  and  equity,  and  it  shall  be  settled  by  some  conjoint 
action  of  the  proper  officers  of  the  respective  nations.  But 
how? 

I  think  the  answer  is  obvious.  Before  proceeding  to  give  it, 
however,  it  may  be  well  to  anticipate  objection  to  what  might, 
at  first  blnsh,  appear  to  bo  an  anomaly  in  jurisprudence.  I 
mean  the  administration  of  law  among  distinct  nationalities  in 
the  same  place  or  territory,  as  applied  to  the  state  of  things  in 
China. 

In  the  middle  age,  the  fact  was  common,  as  between  the  co* 
existing  nationalities,  to  give  to  distinct  codes  of  law  a  per- 
sonal application,  according  to  nations,  instead  of  a  merely  ter- 
ritorial force.     (Cathcart*s  Savigny,  vol.  i,  ch.  8.) 

Vol.  VII.— 83 
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At  the  present  time,  we  have  precisely  the  same  fact  before 
us  in  British  India.  Europeans,  when  they  first  visited  India, 
found  a  conqueror  and  a  conquered  race  living  together,  with 
the  law  of  each  administered  by  nationalities.  (Jones's  Ins. 
Hind.  Law,  art.  203.)  Each  successive  European  conqueror 
followed  more  or  less  the  same  rule.  (Bowyer's  Pub.  Law,  p. 
168.)  The  doctrine  applies  not  only  to  civil  rights  and  reme- 
dies, but  also,  in  many  respects,  to  crimes.  (Morley,  Ind. 
Cases,  int.  p.  169.)  And  the  system  is  now  sanctioned  by  the 
statutes  of  the  imperial  government,  which  enact  that  a  case 
of  controversy  between  Mohammedans  is  to  be  governed  by 
their  laws  and  usages,  and  a  case  of  controversy  between  Gen- 
toos  by  theirs,  and  where  it  is  controversy  between  a  Moham- 
medan and  a  Gentoo,  the  law  of  the  defendant's  nation  is  to  be 
applied  to  the  case.  (Act  of  Parliament  of  21  George  iii,  c. 
70;  and  of  87  George  iii,  c.  142.)  The  acts  of  Parliament 
speak  of  Gf-entooa  only  in  addition  to  Mohammedans.  This 
word  is  not  a  name  of  nationality,  but  is  English  corruption  of 
the  Portuguese  gentio  (gentile.)  Hence,  the  practical  construc- 
tion of  the  expression,  in  the  Anglo-Indian  courts,  is  to  con- 
sider ^^  Gentoo"  as  comprehending  all  nationalities  in  Hindostan 
except  Christians  and  Moors ;  and  the  national  law  of  each  is 
applied  with  impartiality  alike  to  Hindus,  Sikhs,  Parsis,  and 
Jews.  (The  Kojahs'  and  Memons'  case,  Perry's  Oriental 
Cases,  p.  110,  124.) 

In  the  British  colonies  proper,  as  distinguished  from  the 
delusively-called  possessions  of  the  East  India  Company,  the 
rule  of  public  law  is,  to  maintain  the  municipal  institutions  of 
the  conquered  until  they  be  changed  by  the  conqueror.  (Burge's 
Com.,  vol.  i,  p.  81 ;  Clark,  Colonial  Law,  p.  4.  See  Vattel, 
Droit  des  Gens,  1.  iii,  ch.  12,  s.  201 ;  Calvin's  case,  vii  Co.  B., 
p.  176;  Bex  v.  Vaughan,  vii  Bur.,  p.  2600;  Blanchard  v. 
Galdy,  ii  Salk.  p.  411 ;  Brief  in  U.  S.  v.  Bitchie,  p.  5.) 

In  the  United  States  the  doctrine  is  the  same.  (Strother  v, 
Lucas,  xii  Peters,  p.  436 ;  Mitchell  v.  The  United  States^  ix 
Peters,  p.  794.) 

But,  in  the  British  colonies  proper,  as  well  as  in  the  States 
and  organized  Territories  of  the  United  States,  the  law  is  ter^ 
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rttarial  in  its  application  and  force,  not  personal, — that  is,  it 
applies  to  all  persons,  of  whatever  nation,  within  the  ceded  or 
conquered  territory. 

It  will  suffice  to  elucidate  this  hy  examples  drawn  from  our 
own  public  law. 

The  several  treaties  of  cession,  by  which  foreign  territory, 
with  its  inhabitants,  has  been  transferred  to  the  United  States, 
are  those  of  Louisiana,  of  the  two  Floridas,  and  of  New  Mexico 
and  California. 

Our  treaty  with  Prance,  for  the  acquisition  of  Louisiana, 
stipulates  that : 

"  Art.  hi.  The  inhabitants  of  the  ceded  territory  shall  be 
incorporated  in  the  Union  of  the  United  States,  and  admitted 
as  soon  as  possible,  according  to  the  principles  of  the  Federal 
Constitution,  to  the  enjoyment  of  all  the  rights,  advantages, 
and  immunities  of  citizens  of  the  United  States ;  and,  in  the 
mean  time,  they  shall  be  maintained  and  protected  in  the  free 
enjoyment  of  their  liberty,  property,  and  the  religion  which 
they  profess."     (viii  Stat,  at  Large,  p.  202.) 

Stipulations  to  the  same  effect  appear  in  the  treaty  with 
Spain,  which  transferred  to  us  the  Floridas,  (Art.  v  and  vi,  viii 
Stat,  at  Large,  p.  856 ;)  and  that  with  the  Mexican  Republic, 
which  recognised  our  conquest  of  New  Mexico  and  California. 
(Art.  viii,  ix  Stat,  at  Large,  p.  929.) 

In  each  of  these  instances,  it  has  been  adjudged,  as  the  rule 
of  our  public  law,  and  provided  by  statute,  that  the  laws  and 
usages  of  the  ceded  country^  as  they  existed  at  the  time  of  ces- 
sion, continued  to  be  the  law,  not  only  of  the  previous  inhabit- 
ants, but  of  all  others  who  should  come  to  reside  in  it.  No 
distinction  of  law  was  maintained  in  Louisiana,  Florida,  or 
California,  between  the  original  French  or  Spanish  inhabitants 
and  the  immigrant  Anglo-Americans.  The  civil  law  continued 
to  be  the  law  of  the  country,  until  it  was  modified  by  the  legis- 
lative act  of  the  people  of  the  Territory, — that  is,  the  new 
inchoate  state  of  the  American  Confederation, — that  is,  its  free 
inhabitants,  of  whichever  nation,  acting  as  a  political  society. 
In  what  is  now  the  State  of  Louisiana,  for  instance,  the  Roman, 
Spanish,  and  French  laws,  modified  by  statutes,  continued  to 
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be  the  system  of  the  State.  (Louis.  Code,  art.  36,  21.)  In  the 
Territory,  now  State,  of  Missouri,  when  the  Anglo-Americans 
had  come  to  predominate  in  numbers,  the  common  law  was  sub- 
stituted for  the  civil,  as  the  fundamental  body  of  jurisprudence. 
(Acts  of  1816  and  1825.  See  Brief,  Buggies  v.  Comtesse  de 
Tournon,  p.*  38.)  The  same  thing  was  done  by  the  State  of 
California.  (Act  of  1850.)  Thus,  in  each  organized  Territory 
or  State  of  the  Union,  there  is  but  one  municipal  code,  so  far 
as  regards  all  the  inhabitants  of  the  Territory  or  State. 

Nevertheless,  we  have,  in  territory  of  the  United  States 
unorganized,  the  example  of  law  administered  by  nationalities 
in  the  case  of  the  subject  Indians,  more  especially  the  Choctaws, 
Chickasaws,  and  Cherokees.  (Opinion,  May  23, 1865,  ante,  p.  75.) 

Nay,  we  have  a  striking  example  of  the  same  thing,  in  sub- 
stantial effect,  in  the  administration  of  law  as  applied  to  the 
citizens  of  the  United  States. 

Every  such  citizen,  save  in  the  District  of  Columbia,  is  a 
citizen  of  some  State,  or  of  a  Territory,  hereafter  to  become  a 
State.  But,  in  respect  of  all  matters  of  municipal  resort,  the 
several  States  are  in  the  relation  to  one  another  of  foreign 
governments.  That  is  to  say,  their  citizens  constitute  in  many 
respects  distinct  and  independent  nationalities. 

In  Pennsylvania,  for  instance,  a  citizen  of  Virginia  sues,  or, 
if  there,  may  be  sued,  either  in  relation  to  a  citizen  of  Penn- 
sylvania, or  even  to  another  quasi-foreigner,  such  as  a  citizen 
of  Massachusetts :  all,  in  Pennsylvania,  being  thus  subject  to 
the  laws  and  the  tribunals  of  Pennsylvania.  But,  if  the  sub- 
ject-matter be  one  of  Federal  law,  that,  and  not  the  law  of  the 
State,  is  to  be  applied  to  the  case. 

Moreover,  each  citizen  of  a  State  has  open  to  him  the  Federal 
courts  in  a  controversy  between  himself  and  a  citizen  of  another 
State,  either  by  the  transfer  of  his  case,  or  by  original  suit  in 
the  courts  of  the  United  States.  But,  in  that  event,  he  must 
go  into  the  Federal  courts  for  the  State  of  the  defendant,  and, 
unless  it  be  a  question  of  Federal  rights,  he  must  accept  as  the 
rule  of  decision  the  municipal  law  of  that  State. 

I  apply  these  doctrines  of  public  law  to  citizens  of  the  United 
States  in  their  relations  to  persons  of  other  nations  in  China. 
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First,  as  to  a  demand  brought  by  a  Chinese  against  an  Ame- 
rican :  The  statute  provides  that  the  consular  court  shall  have 
jurisdiction  of  "  all  civil  cases  arising  under  said  treaty.*'  (Sec. 
8  and  11.)  The  controversy  supposed  is  a  civil  case  arising 
under  the  treaty.  When  it  arises,  "  the  proper  officers  of  the 
two  nations"  will  agree  that  the  Chinese  shall  go  into  the  con- 
sular court  as  plaintiff,  and  that  court  will  take  jurisdiction  of 
the  defendant  as  an  American.  Or  they  may  enter  into  a  gene- 
ral agreement,  and  the  commissioner  may  provide,  by  a  stand- 
ing regulation  under  the  statute,  that  the  consular  court  shall 
hear  and  determine  all  private  claims  which  Chinese  may  prefer 
against  Americans. 

Confirmatory  of  this  conclusion,  as  also  of  what  is  hereafter 
to  be  said  of  the  case  of  controversy  between  Americans  and 
foreigners  in  China,  there  is  in  the  statute  a  very  significant 
expression,  which  assumes  that  the  consular  courts  are  to  admi- 
nister justice  in  some  cases  not  confined  to  citizens  of  the 
United  States.  It  extends  the  law,  which  it  prescribes,  to  citi- 
zens of  the  United  States,  and  to  ^'  all  otker9,  to  the  extent 
that  the  terms  of  the  treaty  justify  or  require."  (Sec.  84.) 
Among  those  ^^  others"  are  subjects  of  China  and  of  any  gov- 
ernment, who,  by  voluntarily  making  themselves  parties  com- 
plainant or  demandant  before *the  consular  court,  appeal,  pro 
tantOy  to  the  laws  of  the  United  States. 

Secondly,  as  to  a  demand  by  an  American  against  a  Chinese : 
The  former  must,  of  necessity,  be  content  with  such  judicial  or 
executive  action  of  the  Chinese  government  in  the  premises  as 
appertains  to  their  institutions,  and  as,  by  special  application 
in  each  case,  or  by  general  application,  may  be  required  on  the 
part  of  the  public  officers  of  the  United  States. 

As  to  the  other  case,  that  of  controversies  occurring  in  China 
between  citizens  of  the  United  States  and  subjects  of  any  other 
(Christian)  government,  the  treaty  provides  that  the  same  "shall 
be  regulated  by  the  treaties  existing  between  the  United  States 
and  such  governments,  respectively,  without  interference  on  the 
part  of  China."  (Art.  xxv.) 

Now  we  have  no  special  treaty  with  any  of  those  governments 
on  this  point ;  nor  is  any  needed,  or  necessarily  required  or 
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intended  by  the  stipulation  under  consideration.  With  all,  we 
have  treaties  of  amity,  or  of  ordinary  commercial  and  social 
intercourse ;  and  that  suffices  to  meet  the  exigency. 

By  the  tenor  of  those  treaties,  as  they  are  construed  by  the 
law  and  usage  of  nations,  an  Englishman  has  the  right  to  sue 
a  resident  American,  or  an  American  a  resident  Englishman, 
as  alien  friend,  in  all  places  wherever,  respectively,  the  juris- 
diction of  the  other  country  exists  locally,  and  is  complete  as 
to  subject-matter,  persons,  and  remedial  forms.  (Foelix,  Dr. 
Intern,  priv^,  tit.  xi,  ch.  2.) 

The  jurisdiction  of  the'  United  States  is  complete  as  to  their 
citizens  in  China ;  and  the  jurisdiction  of  Great  Britain  is  com- 
plete as  to  her  subjects  in  China.  That  the  jurisdiction,  in  each 
case,  is  exterritorial,  that  in  China  it  is  excepted  from  the  local 
territoriality,  and  that  it  is  outside  of  the  territoriality  of  either 
Great  Britain  or  the  United  States,  is  a  fact  wholly  immaterial 
to  the  question*  It  is  a  question  free  of  all  doubt  on  principles 
of  international  right,  and  subject  only  to  the  single  inquiry, 
whether  the  given  country,  each  proceeding  in  established  legal 
forms,  by  whatsoever  authority  such  forms  be  established,  has 
conferred  on  its  courts  of  justice  in  China  jurisdiction  ad  hoCy 
or  whether  that  remains  to  be  done. 

Here,  again,  the  statute  is  explicit  and  ample.  It  confers  on 
the  consular  courts  jurisdiction  of  ^'  all  civil  cases  arising  under 
said  treaty."  A  demand  of  an  Englishman  against  an  Ameri- 
can is  a  civil  case  arising  under  the  treaty,  as  we  see. 

Therefore,  a  suit  may  be  brought  by  the  Englishman  against 
the  American  in  the  consular  court  of  the  United  States ;  as, 
undoubtedly,  in  the  consular  court  of  Great  Britain,  it  may, 
consistently  with  public  law,  be  brought  by  an  American  against 
an  Englishman. 

If  the  Englishman  were  within  the  territorial  jurisdiction  of 
the  United  States,  he  might  sue,  but  would  also  be  subject  to 
suit,  in  the  local  courts^  as  the  American  might  and  would  be 
in  England.  (Fcelix,  ubi  supra.)  Nay,  a  suit  would  lie  in  the 
courts  of  Great  Britain  or  the  United  States,  between  residents, 
both  being  aliens  in  the  country.     (Foelix,  ubi  supra.) 

In  China,  the  relative  condition  of  all  these  persons  differs 
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in  this,  that  the  local  courts  of  each  government,  being  exterri- 
torial ones,  have  no  territorial  jurisdiction,  but  only  a  jurisdic- 
tion as  respects  persons,  namely,  its  own  citizens  or  subjects. 
Of  course,  neither  government  can  take  compulsory  jurisdiction 
there  of  a  subject  or  citizen  of  any  other ;  but  each  may  act 
compulsorily  upon  its  own,  at  the  suit  of  that  of  another. 

Perhaps  neither  government  is  under  perfect  obligation  to  do 
this ;  but  it  may  do  so  in  obedience  to  national  comity ;  it  can 
rightfully  do  so  if  it  will ;  and  its  obligation  to  do  so  will  be 
perfect,  provided  the  exercise  of  the  right  be  reciprocated  by 
the  other  government. 

One  other,  and  a  more  difficult,  question  remains  to  be  ex** 
plored,  namely,  whether  a  foreign  government  can  pursue  a 
citizen  of  the  United  States  for  debt  or  damage  before  the  con- 
suls' court  in  China.  I  put  the  question  in  the  most  general 
form,  for  so,  in  truth,  it  needs  to  be  considered,  although  it 
presents  itself,  in  your  communication,  as  a  special  question  of 
an  assumed  or  suggested  right  of  the  government  of  China  to 
sue  for  duties  on  imports  or  exports  due,  or  claimed  to  be  due^ 
from  citizens  of  the  United  States. 

Here,  within  the  territorial  limits  of  the  United  States,  beyond 
all  peradventure,  the  Great  Khan  may,  for  good  and  lawfvl 
cauie^  bring  suit  in  some  proper  court  against  a  citizen  of  the 
United  States.    . 

In  England,  it  has  been  held  from  the  earliest  times  that  a 
foreign  prince  or  government  may  appear  and  prosecute  suit 
before  the  courts  of  the  realm,  either  at  law  or  in  equity.  (Cal- 
vin's case,  vii  Co.  R,,  p.  80,  citing  xi  Edw.  iii.) 

The  King  of  Spain  has  been  several  times  a  suitor  in  the 
courts  of  England.     (Roi  d'Espaigne  v.  Pountes,  RoUe's  Abr. 
tit.  Court  d'Adm.,  E.  5 ;  Spanish  Ambassador  v.  Pountes, 
Rolle's  R.,  p.  133;  King  of  Spain  v.  Hallett,  i  Clk.  and  F.,  p. 
333,  and  vii  Bligh,  559 ;  King  of  Spain  v.  Tacon,  iv  Russ.  225 
King  of  Spain  v,  Machado,  ibid.  p.  560 ;  King  of  Spain  v. 
Mendizabel,  cited  in  Col.  Gov.  v.  Rothschild,  i  Sim.,  p.  101 
See  also  Hallet  and  King  of  Spain,  ii  Bligh,  N.  S.  p.  31.) 
The  Queen  of  Portugal  has  appeared  occasionally.    (Queen 
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of  Portugal  V.  Gfjrn,  vii  Clk.  and  F.,  p.  466.     See  also  Glyn  v. 
Queen  of  Portugal,  i  Younge  &  C,  p.  644.) 

The  King  of  Hanover  has  also  been  a  party  both  plaintiff 
and  defendant.  (King  of  Hanover  v.  Wheatly,  iv  Bev.,  p.  78 ; 
Duke  of  Brunswick  v.  King  of  Hanover,  vi  Bev.,  p.  1.) 

In  the  Vice  Chancellor's  Court,  in  England,  it  has  been 
adjudged,  upon  the  weakest  and  most  futile  grounds,  that  the 
Republic  of  Columbia  could  not  bo  heard  as  plaintiff  in  equity. 
The  decision  is  disgraceful  to  the  intelligence  of  the  court. 
(Rep.  of  Columbia  ».  Rotschild,  i  Sim.  p.  94.)  We,  in  the 
United  States,  have  overruled  that  case.  (Republic  of  Mexico 
V.  Arrangoiz,  MS.) 

We  might  well  retort  the  Vice  Chancellor's  doctrine,  and 
exclude  kings  from  our  courts,  but  we  do  not.  In  Pennsylvania 
we  have  had  the  case  of  the  King  of  France  v.  Morris.  (Re- 
ferred to  in  Peter  v.  Steel,  iii  Yeates,  250,  251.)  The  King  of 
Spain  has  appeared  in  the  Circuit  Court  of  the  United  States. 
(King  of  Spain  v.  Oliver,  ii  Wash.  C.  C.  R.  429.)  The  King 
of  Prussia  has  been  plaintiff  in  the  State  of  Missouri.     (MS.) 

One  of  the  cases  above  cited  is  particularly  interesting, 
because  it  is  a  suit  by  the  King  of  Spain  against  a  citizen  of 
the  United  States  for  duties  on  imports  into  the  port  of  Vera 
Cruz.  This  appears  by  the  charge  of  the  court  on  the  trial  of 
the  case.  In  that  charge,  it  is  not  intimated *that  the  King  of 
Spain  might  not  well  sue  in  our  courts  for  duties:  and  the 
answer  of  the  defendant  consisted  of  other  matters ;  such  as, 
that  the  duties  were  not  due  from  this  defendant,  but  from 
another  party ;  and  that  they  bad  in  fact  been  paid  or  adjusted 
in  account  by  that  other  party.  (King  of  Spain  v.  Oliver,  i 
Peters'  C.  C.  R.,  p.  276.     See  also  ibid.,  p.  217.) 

While,  on  its  face,  this  case  goes  to  show  that  a  foreign 
government  may  sue  in  the  United  States  for  duties,  yet  such 
conclusion  must  be  taken  with  the  reservation  that  it  was  a  case 
at  nisi  prius.  It  is  open  to  very  serious  objections,  as  applied 
to  the  case  of  a  suit  by  the  Chinese  government  for  dutie9. 
That  is  to  say,  our  courts  are  free  to  foreign  sovereigns  for 
many  purposes;  but  non  constat  that  they  are  in  all  cases. 
And,  among  the  questionable  matters,  are  things  of  political 
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obligation,  as  distinguished  from  municipal  engagement.  (Na- 
bob of  Carnatic  v.  East  India  Company,  i  Ves.,  pp.  371,  888  ; 
ii  Yes.,  p.  56.)  This  consideration  maj  or  may  not  be  material 
to  the  present  inquiry.  At  any  rate,  it  suggests  reflection  as  to 
the  bearing  of  the  treaty  upon  the  question. 

I  perceive,  on  referring  to  the  treaty  with  China,  not  a  single 
word,  which  implies  that  the  judicial  authorities  of  the  United 
States  there  may  entertain  the  suit  of  a  government  or  sove- 
reign. The  treaty  mentions  explicitly  **  the  subjects  of  China" 
and  "  the  subjects  of  other  governments,"  and  "  subjects"  alone, 
as  the  parties  to  legal  controversy,  in  which  the  public  officers 
of  the  United  States  are  to  intervene.  But  the  statute,  as  we 
have  already  seen,  is  but  oo-extensive  with  the  treaty,  and  con- 
fers jurisdiction  of  those  controversies,  whatever  they  may  be, 
which  the  treaty  contemplates  as  the  object  of  legal  adjudica- 
tion, and  no  others.  Of  course,  as  it  would  seem,  the  consular 
courts  cannot  entertain  a  suit  by  the  Government  of  China. 

There  is  another  class  of  considerations,  which  is  conclusive. 
It  is,  that  the  treaty  makes  full  provision  as  to  the  mode  of 
assessing  duties,  and  the  means  of  securing  their  payment; 
and  the  provision  on  these  points  consists  of  political  engage- 
ments. The  consul  of  the  United  States  is  to  adjust  all  disputes 
of  appraisement  with  the  Chinese  superintendent  of  customs. 
(Art.  xi.)  That  is  political,  not  judicial,  action.  So,  without 
payment  of  duties,  the  superintendent  refuses  to  deliver  a 
clearance,  and  the  consul  withholds  the  ship's  papers.  (Art. 
xxiii.)  This  is  political  action  on  both  sides.  And  it  is  pre- 
ventive action,  and,  therefore,  better  than  remedial.  The  Go- 
vernment of  the  United  States  engages  to  the  Government  of 
China,  that,  until  the  duties  be  adjusted,  no  ship  shall  receive 
her  papers ;  and  the  consul  sees  to  this  on  the  part,  and  as  the 
officer,  of  the  United  States. 

I  do  not  mean  to  say  that  the  treaty  might  not  have  stipu- 
lated a  purely  judicial  remedy  in  these  cases.  I  merely  say 
that,  in  my  opinion,  it  has  not  done  this.  It  has  provided 
other  remedies,  such  as  the  high  contracting  parties  at  the  time 
saw  fit  to  agree  to  by  sovereign  convention.  If  it  be  desirable 
on  either  side  to  change  the  provision  of  the  treaty  in  that 
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respect,  and  to  open  the  consular  courts  to  the  Chinese  Govern- 
ment for  the  collection  of  duties,  and  to  that  and  all  other 
governments,  as  courts  within  the  United  States  are,  an  oppor- 
tunity will  he  afforded  during  the  next  year,  when,  by  the  terms 
of  the  treaty,  it  becomes  subject  to  revision  and  amendment. 
(Art.  xxxiv.)  But  whether  any  such  change  be  expedient  or 
not,  is  a  diplomatic  question,  for  the  determination  of  the 
President. 

The  act  of  Congress,  herein  commented  on,  is  a  most  import- 
ant and  valuable  one.  It  made  provision,  however,  for  a  de- 
scription of  cases,  new,  in  form  at  least,  to  the  legislation  of  the 
United  States,  and  subject,  of  course,  to  such  amendment  as 
time  and  experience  might  show  to  be  desirable.  I  beg  leave 
to  call  your  attention  to  the  instructive  suggestions  *  on  this 
point,  which  occur  in  one  of  Mr.  Marshall's  dispatches.  (Mr. 
Marshall  to  Mr.  Marcy,  December  8,  1853,  (B.,)  Ex.  Docs., 
ubi  supra,  p.  331.) 

Permit  me  to  observe,  in  conclusion,  that  the  transaction, 
referred  to  in  your  note,  respecting  duties  claimed  of  citizens 
at  Shanghai,  was  not  judicial  in  its  nature,  either  in  form  or 
in  substance.  It  was  a  decision  by  the  Commissioner.  There 
could  be  no  judicial  decision  by  the  Commissioner,  except  on 
appeal  from  the  consular  court  at  Shanghai.  In  that  court,  to 
constitute  the  ground-work  of  action  by  the  commissioner,  there 
must  have  been  a  trial  and  decision  by  the  consul,  with  dissent- 
ing opinions  of  his  assessors,  certified  in  due  course  to  the  com- 
missioner. None  of  these  things  appear.  On  the  contrary,  it 
is  clear  that  the  Commissioner  decided  the  question  in  his  poli- 
tical or  individual  character  as  arbitrator  between  the  Chinese 
Government  and  the  particular  citizens  of  the  United  States, 
and  the  decision  has  validity  as  an  arbitral  award  of  his,  not 
as  a  judicial  decision  of  the  consular  court  of  Shanghai.  (Mr. 
McLane  to  Mr.  Marcy,  November  25th,  1854,  and  exhibits, 
especially,  Exh.  F.,  MS.  State  Dept.) 

I  have  the  honor  to  be,  very  respectfully, 

C.  GUSHING. 

Hon.  Wm.  L.  Marcy, 

Secretary  of  State. 
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Payment  of  Interest  hj  the  United  States. 

PAYMENT  OF  INTEREST  BY  THE  UNITED  STATES. 

As  A  general  rale,  the  United  States  do  not  pay  interest  on  any  debts  of  the 
Government. 

The  only  exceptions  are  mrhere  the  Oovemment  stipnlates  to  pay  interest  as  in 
pablic  loans,  and  where  interest  is  given  by  act  of  Congress  expressly,  |ither 
by  the  name  of  interest  or  by  that  of  damages. 

Acts  of  Congress,  authorising  the  settlement  of  claims  according  to  "  equity" 
or  "equity  and  justice'*  do  not  give  interest;  for,  as  between  private  indi- 
Tiduals,  there  is  no  material  difference  in  this  respect  between  equity  and 
law,  and  that  expression  does  not  change  the  result  as  regards  the  Govern- 
ment 

Attornbt  General's  Office, 

September  20,  1856. 

Sir:  Your  communication  of  the  18th  instant,  covering  a 
report  of  the  Sixth  Auditor  of  the  Treasury,  presents  the  ques* 
tion,  whether,  on  the  re-examination  of  the  case  of  John  D. 
Colmesnil,  if  anything  additional  be  found  to  be  due  to  him 
under  the  joint  resolution  of  March  8d,  1855,  interest  is  to  be 
allowed  thereon,  and,  if  so,  from  what  day  and  at  what  rate  ? 
(See  Opinion  of  August  25,  1855,  ante,  p.  489.) 

Nothing  is  better  settled,  as  a  general  rule  in  the  practice  of 
the  Government,  than  the  dballowance  of  interest  on  claims 
against  it,  whether  such  claims  originate  in  contract  or  in  tort, 
and  arise  in  the  ordinary  business  of  administration,  or  on 
private  acts  of  relief  passed  on  special  application  to  Congress. 

In  a  comparatively  early  case,  Mr.  Wirt  speaks  of  refusal  to 
allow  interest  as  "  the  usual  practice  of  the  Treasury  Depart- 
ment."    (Opinions,  April  8,  1819,  p.  172.) 

In  a  subsequent  case  he  states,  and  repeats  on  reconsidera- 
tion of  the  question,  that 

"  Interest  is  not  a  thing  of  course :  it  is,  in  no  case,  a  part 
of  the  debt,  nor  is  it  a  necessary  consequence  of  the  debt.  By 
the  policy  of  many  nations,  it  is  forbidden  in  all  cases,  and  by 
those  whose  laws  allow  it  in  cases  between  individuals,  it  is  not 
allowed  as  a  matter  of  right  in  every  case ;  on  the  contrary  it 
is  allowed  only  when  the  character  of  the  contract  expressly 
covers  the  claim  of  interest,  as  in  penal  bonds,  where  the  penalty 
exceeds  or  equals  the  claim ;  or  where  the  parti€i3  have,  by  their 
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contract,  expressly  stipulated  for  its  payment;  or  where  tbe 
circumstances  of  the  case  call  for  its  allowance  as  a  matter  of 
equity  in  the  particular  instance.  In  whole  classes  of  cases^ 
it  is,  as  a  general  rule,  disallowed,  and  one  of  these  classes  is 
the  case  of  unliquidated  damages."  (Opinions,  June  14,  1822, 
p.  868,  and  July  20,  1822,  p.  361.) 

The  doctrine,  as  applied  to  the  business  of  this  Government) 
is  definitively  stated  by  Mr.  Legar^,  as  follows : 

*^  I  have  no  objection  to  admit,  that,  as  between  individuals, 
the  claim  for  interest  in  such  case  (as  that  before  him)  would  be 
an  equitable  and  reasonable  one.  But  that  is  not  enough  to 
justify  the  Executive  Department  in  deviating  from  what  I 
have  understood  to  be  one  of  the  best  ascertained  and  most 
inflexible  rules  of  its  administration.  *  *  There  may  be  cases  in 
which  I  might  think  the  Head  of  a  Department  authorized  to 
allow  interest ;  but  they  would  be  rare  and  irregular  exceptions. 
*  '*'  If  a  mistake  of  the  law  on  the  part  of  an  accounting  officer, 
leading  to  the  rejection  of  an  item,  renders  the  Government 
liable  to  pay  interest  on  a  reconsideration  of  the  case,  why 
should  not  any  mistake  or  laches  of  the  officers  have  the  same 
effect?  But  nothing  is  better  established,  as  a  general  rule, 
than  that  the  Government  is  not  to  pay  damages  in  such  cases: 
a  stern,  but  necessary  rule,  adopted  everywhere  in  the  practice 
of  Government."     (Opinion,  April  2,  1842^  p.  1477.) 

Being  called  upon  to  reconsider  his  conclusions  in  the  same 
case,  Mr.  Legar^  repeats  them  in  fuller  terms,  and  with  addi- 
tional arguments,  saying,  among  other  things : 

^^  It  is  admitted  that  the  Government  ought  not,  in  general, 
to  pay  interest,  in  the  absence  of  special  contract  to  this  effect. 
It  is  admitted  that  this  is  a  stern  but  necessary  rule,  and  applies 
to  the  vast  majority  of  cases,  notwithstanding  the  equitable 
principle  that  interest  is  an  incident  to  the  debt.  Then,  why 
should  the  Government  be  subjected  to  the  payment  of  interest 
in  a  case  in  which  its  delay  to  pay  the  principal  Was  owing  to 
a  bona  fide  conviction  on  the  part  of  its  officers  that  it  was  not 
due  ?  *  *  If,  therefore,  mere  delay  to  pay  money  due,  and  even 
delay  from  the  laclics  of  its  agents,  does  not  render  the  Govern- 
ment liable  to  pay  interest,  much  leas  ought  it  to  be  made 
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liable  bj  a  fair  misapprehension  of  its  rights  on  the  part  of  its 
agents. 

*^  There  can  be  no  doubt  that  the  well  established  equitable 
principle  between  man  and  man  is  the  other  way.  The  excep- 
tion in  &7or  of  the  Government  has  been  established  by  the 
policy  of  society,  and  for  the  protection  of  the  public,  which, 
besides  being  exposed  to  imposition,  is  no  man's  negotiarum 
gestor.  I  am  bound  to  adhere  to  the  course  of  the  Executive 
Department,  until  Congress  shall  see  fit  to  change  it."  (Opinion 
Dec.  20,  1842,  p.  1659.) 

These  opinions  of  Mr.  Wirt  and  Mr.  Legar^  not  only  authen- 
ticate, but  by  different  lines  of  argument  justify,  the  general 
practice  and  settled  rule  of  the  Executive  Government  in  this 
matter. 

It  must  also  be  considered  as  the  rule  of  the  Legislative 
Department. 

This  appears,  in  the  first  place,  because  Congress,  though 
well  knowing  the  rule  observed  at  the  Treasury,  and  frequently 
invited  to  change  it,  has  nevertheless  refused  to  pass  any  gene- 
ral law  for  the  allowance  and  payment  of  interest  on  claims 
against  the  Government. 

This  appears,  secondly,  from  the  fact  that,  in  the  regular 
appropriation  acts,  no  provision  is  made  for  interest  in  charges 
on  the  Treasury. 

Finally,  this  appears  by  the  fact  that,  in  special  cases,  from 
time  to  time,  Congress  makes  express  provision  for  the  payment 
of  interest.  Examples  of  this  occur  in  acts  applicable  to  classes 
of  cases.  Such  is  the  act  of  March  8,  1825,  authorizing  the 
payment  of  interest  due  to  the  State  of  Virginia,  (iv  Stat,  at 
Large,  p.  182,)  as  commented  upon  in  an  elaborate  opinion  of 
Mr.  Wirt.  (Opinion,  June  6,  1825,  p.  478.)  Another  example 
of  this  nature  is  the  act  of  June  2, 1848,  which  makes  provision 
to  refund  money  for  expenses  incurred,  subsistence  or  transpor- 
tation furnished  for  the  use  of  volunteers  during  the  then  exist- 
ing war,  before  being  mustered  into  the  service  of  the  United 
States,  and  which  act  contains  the  following  section : 

"  In  refunding  moneys  under  this  act  *  *  it  shall  be  lawful  to 
pay  interest,  at  the  rate  of  six  per  centum  per  annum,  on  all 
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sums  advanced  by  states,  corporations,  or  individuals,  in  all  cases 
where  the  State^  corporation,  or  individual  paid  or  lost  the  in- 
terest, or  is  liable  to  pay  it."  (ix  Stat,  at  Large,  p.  286.) 

No  claim  of  interest  could  be  more  equitable  or  more  merito- 
rious than  this, — and  yet  it  was  not  allowable  without  express 
provision  of  law.  (Comp.  Res.  March  8, 1847,  ix  Stat,  at  Large, 
p.  206.) 

As  illustration  of  this,  in  the  case  of  acts  for  the  relief  of 
individual  persons,  we  have  the  act  of  February  26,  1844,  to 
refund  the  fine  imposed  on  General  Jackson,  at  New  Orleans,  in 
1815,  which  requires  that  it  be  repaid,  ^*  together  with  the  inte- 
rest, at  the  rate  of  six  per  centum  a  year  since"  the  date  of  its 
payment,  (v  Stat,  at  Large,  p.  651.)  At  the  same  session  of 
Congress  were  passed  one  hundred  and  sixty-eight  acts  of  pri- 
vate relief,  in  two  of  which,  and  two  only,  is  interest  mentioned, 
implying  of  course  that  interest  could  not  otherwise  be,  and 
was  not,  allowable  at  the  Treasury,  (vi  Stat,  at  Large,  pp.  924, 
981.) 

To  the  general  rule  thus  laid  down,  there  may  possibly  be,  as 
Mr.  Legard  suggests,  ^^  some  rare  and  singular  exceptions.*'  I 
confess  myself  at  a  loss,  however,  to  say  what  they  are,  or,  at 
any  rate,  to  derive  a  rule  from  such  exceptions. 

Mr.  Wirt  expressed  the  opinion,  on  one  occasion,  that,  ^^  ac- 
cording to  the  usage  of  nations,"  interest  was  demandable  on 
international  transactions.  (Opinion,  May  17,  1826,  p.  499.) 
It  may  be  so ;  but  that  does  not  help  us  in  the  present  ques- 
tion, which  is  of  claims  of  individuals  on  their  own  govern- 
ment. 

I  think  the  two  cases,  in  which  the  allowance  of  interest  was 
recommended  by  Mr.  Johnson,  must  be  considered  as  exceptions, 
each  to  be  confined  to  its  own  reasons,  and  neither  of  them  sus- 
ceptible of  expansion  or  generalization  as  doctrine.  (Opinions 
of  May  30,  1849,  in  La  Francia's  case,  and  of  February  2, 
1850,  in  Galphin's.) 

There  is  a  case  in  which  Mr.  Butler  infers  the  allowability 
of  interest  on  a  statute  of  private  relief,  from  collation  of  the 
act  with  its  legislative  history,  and  as  being  for  the  satisfaction 
of  a  judgment.    (Opinion,  Nov.  23, 1837,  p.  1161.)    But  the 
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doctrine  is  denied,  or  materially  qualified,  by  Mr.  Legard.  (Opi- 
nion, April  2,  1842,  p.  1478.) 

Hence  it  is  that,  on  one  occasion,  Mr.  Crittenden  said : 

'^  It  is  confidently  believed  that,  in  all  the  numerous  acts  of 
Congress  for  the  liquidation  and  settlement  of  claims  against 
the  Government,  there  is  no  instance  in  which  interest  has  ever 
been  allowed,  except  only  where  those  acts  have  expressly  di- 
rected or  authorized  its  allowance.''  (Opinion,  June  17,  1841, 
p.  1395.) 

Mr.  Nelson  speaks  of  this  conclusion  as  being  '^  fortified  by 
the  concurring  and  uniformly  maintained  decisions,  in  analogous 
cases,  of  all  the  officers  of  the  Executive  branch  of  the  Gov- 
ernment." (Opinion,  December  9,  1843,  p.  1663.) 

To  the  same  effect  is  a  subsequent  declaration  by  Mr.  Crit- 
tenden, in  his  opinion  of  April  16, 1851,  which  will  be  referred 
to  more  particularly  in  connection  with  another  aspect  of  the 
present  question. 

Such  being  the  general  doctrine  of  the  Government,  and  so 
few  being  the  mere  exceptions  in  the  previous  decisions  on  the 
subject,  nothing  remains  of  the  main  question,  save  the  inquiry 
how  far  Congress  may  in  some  cases,  by  words  of  implication, 
have  insinuated  interest,  without  expressly  allowing  it,  and  thus 
have  afforded  justifiable  occasion  for  its  allowance  by  the  ac- 
counting officers  of  the  Treasury. 

There  is  one  reported  case  where  the  expression  ^^  fair  and 
full  indemnity,"  in  a  private  relief  act,  was  assumed  by  the 
Auditor  to  carry  interest,  (Mr.  Taney's  opinion,  of  February 
16,  1849,  p.  2139 ;)  but,  on  the  case  coming  up  anew,  the  con- 
trary was  ruled  by  the  present  Secretary  of  the  Treasury. 
(Letter  of  Mr*  Guthrie  to  the  Second  Auditor,  April  14, 
1855,  MS.) 

But  the  more  common  phrase  in  such  acts,  on  which  this  con- 
struction has  occasionally  been  placed,  is  the  words  "  equity 
and  justice,"  or  the  word  "equity"  alone,  or  in  association  with 
that  of  *^aw."  In  the  present  resolution,  for  instance,  the 
phraseology  is, — whether,  in  addition  to  a  certain  sum  hereto- 
fore paid  to  the  party,  and  received  by  him  under  protest, 
"any  further  compensation  is  due  in  law  or  equity." 
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Now,  to  appreciate  aright  the  force  of  the  expression,  we 
must,  at  the  start,  utterly  repudiate  the  idea  that  "  equity"  is 
anything  vague,  discretionary,  without  rule.  On  the  contrary, 
it  is  a  code  of  jurisprudence,  composed,  precisely  as  "  law' •  is, 
of  statutes,  judicial  decisions,  and  scientific  expositions,  re- 
dnced  to  general  rules  applicable  to  particular  cases. 

In  the  second  place,  it  would  be  very  dangerous  for  the 
accounting  ofiScers  of  the  Treasury  to  permit  themselves  to  be 
drawn  into  the  consideration  of  the  "hardship*'  of  a  case,  and 
to  assume  that  such  hardship,  real  or  supposed,  has  any  proper 
bearing  upon  this  question.  That  is  a  line  of  inquiry,  which 
is  bordered  on  every  side  by  traps  for  the  conscience,  and  pit- 
falls for  the  judgmpnt.  To  all  thought  in  that  direction  the 
objection  is  obvious,  that  if  Congress  intend  that  a  party  shall 
have  interest,  it  can  say  so ;  and,  unless  it  be  said  expressly, 
they  must  be  words  of  very  potent  implication,  which  contradict 
effectually  the  general  doctrine  of  the  Government, 

If  the  word  "equity,"  or  that  of  "justice,"  carry  interest 
in  any  cases,  it  should  be  in  torts,  not  in  contracts ;  for  in  the 
latter  case,  if  the  party  contracting  expects  interest,  he  caa 
stipulate  for  it ;  and  he  well  knows  that  interest  is  no  element 
of  ordinary  contracts  with  the  United  States. 

But  there  is  a  long  series  of  cases  in  which  this  precise  point 
of  the  influence  of  the  words  "equity"  and  "justice"  upon 
the  question  of  interest  in  torts,  has  been  fully  considered  and 
definitely  decided.  I  allude  to  the  demand  so  pertinaciously 
pressed  on  the  Treasury  Department  for  interest  on  claims  in 
Florida,  arising  under  the  stipulations  of  the  treaty  with  Spain 
of  1819,  and  the  acts  of  Congress  for  executing  the  same,  in 
which  "  satisfaction"  in  the  nature  of  indemnity  is  to  be  award- 
ed, and  the  same  is  to  be  "just  and  equitable"  in  amount,  ac- 
cording to  one  act,  and  according  to  another  "just."  (Comp. 
acts  of  March  23,  1823,  and  of  June  26,  1834.)  We  have  on 
this  point  the  successive  opinions  of  Mr.  Crittenden,  Mr.  Le- 
gar^,  Mr.  Nelson,  and  myself,  all  concurring  in  the^rejection, 
notwithstanding  the  words  "just  and  equitable,'*  of  interest  in 
these  cases,  in  consideration  of  the  settled  rule  of  the  Govern- 
ment.    (See  Opinion  of  June  9,  1854,  ante,  vol.  vi,  p.  533.) 
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It  is  not  in  my  power  to  perceive  any  reason  why  the  word 
"equity"  should  have  more  force  in  acts  of  .individual  private 
relief  than  it  has  in  these  acts  of  private  relief  by  classes. 
What  is  just  or  equitable  in  regard  to  one  case  relieved  by  itself, 
is  just  and  equitable  in  regard  to  twenty  or  a  hundred  cases 
relieved  in  a  class.  In  a  word,  if  an  act  intends  to  pay  inte- 
rest, it  will  say  so ;  and  in  my  judgment  it  should  never  be 
allowed  on  these  conjectural  implications  of  the  word  ^^  equity" 
in  a  statute. 

In  truth,  the  phrase  "  due  in  law  or  equity,"  as  distinguished 
£rom  ^^due  in  law,"  or  "due"  only,  does  not  strengthen  the  case. 

To  commence :  the  origin  of  interest  is  by  statute,  not  com- 
mon law,  and  it  is  allowable,  without  express  agreement,  only 
where  usage,  constituting  a  part  of  the  contract,  or  the  statute, 
gives  it.  Where  money  is  due  without  any  definite  time  of  pay- 
ment, and  there  is  no  contract,  express  or  implied,  that  interest 
shall  be  paid,  it  cannot  be  claimed  independently  of  the  statute. 
And,  as  a  general  rule,  it  is  not  recoverable  on  unliquidated  de- 
mands, or  contested  claims  in  damages.  (Sedgwick  on  Damages, 
pp.  873,  377.) 

Such  is  the  rule  at  law.  And  it  is  not  otherwise  in  equity, 
which,  if  not  absolutely  bound  by  the  rule  of  law,  is  not  likely 
to  exact  interest  with  more  of  rigor  than  the  courts  of  law. 
(See  Steward  v.  Watson,  v  Dana,  p.  54 ;  also  Greuz  v.  Ilunter, 
ii  Ves.  S.,  p.  157 ;  Robinson  v.  Bland,  ii  Bur.,  pp.  1077, 1085.) 

These  considerations  tend  to  prove  that  the  claim  of  interesty 
in  any  case  of  statute  relief,  is  not  aided  by  the  qualification 
of  "  equity,"  or  of  "justice  and  equity,"  added  to  the  word 
"due."  Those  words  of  qualification  empower  the  accounting 
o£Scer,  in  making  up  an  account  of  what  is  "  due"  the  party, — 
that  is,  in  stating  the  account  of  indebtedness, — to  step  over 
any  legal  obstacles  into  the  field  of  equitable  relief  on  the 
merits,  as  chancery  might;  but  they  do  not  authorize  the 
accounting  oflBcers  to  allow  interest  where  it  is  not  given  by  the 
statute,  and  where  it  is  otherwise  prohibited  by  the  practice  of 
the  Government. 

It  is  true,  the  expression  sometimes  occurs,  in  judicial  opin- 
ions, that  interest  is  or  is  not  equitabli/  due  in  such  and  such 
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cases.  By  such  expressions  it  is  not  intended  to  say  that  equity 
would  give  interest  where  law  does  not.  That  is  apparent  from 
the  manner  in  which  Mr.  Legar^  employs  the  word  in  one  of  the 
passages  quoted  from  him.  AH  that  can  be  intended  by  it  is  to 
speak  of  what  would  be  just  between  private  individuals,  as  in 
giving  instructions  to  a  jury  on  a  question  of  damages.  It  does 
not  imply  equity  as  such,  any  more  than  law. 

For  if,  instead  of  regarding  interest  as  the  incident  of  debt, 
we  consider  it  in  the  relation  of  money  to  be  assessed  by  the 
jury,  or  in  some  cases  by  the  judge,  as  damages  for  detention 
or  delay  of  payment,  we  shall  find  there  is  much  difference  of 
opinion  regarding  it  in  the  practice  of  the  courts  of  the  United 
States.  (Sedgwick  on  Damages,  ch.  xv ;  Wood  v.  Bobbins,  xi 
Mass.  R.,  p.  504.)  Nay,  it  is  often  disposed  of  as  a  question 
of  mere  discretion.  It  would  be  tedious  to  review  these  cases, 
and  to  endeavor  to  extract  from  them  a  satisfactory  general 
doctrine.  Nor  would  it  avail  anything  here.  For  all  these  are 
of  cases  between  individuals,  and  in  the  action  of  the  courts. 
To  give  them  any  force  at  all  would  simply  be  to  overturn  that 
established  rule  of  administrative  law,  which,  as  we  have  already 
seen,  is  coeval  with  the  Government,  and  is  maintained  by  legis- 
lative as  well  as  executive  sanction,  and  which,  in  my  judg- 
ment, is  equivalent  in  effect  to  a  general  statute  prohibiting  the 
allowance  of  interest  by  the  Treasury,  in  any  case  except  where 
it  is  specially  granted  by  explicit  terms  of  an  act  of  Congress. 

The  supposed  necessary  exceptions  to  the  just  application  of 
the  rule  would  be  difficult  to  indicate.  Mr.  Butler's  exception 
was  of  an  act  for  the  satisfaction  of  a  judgment  in  law,  bearing 
interest  by  its  terms.  Other  suggested  exceptions  are  more  in 
seeming  than  in  reality.  Thus,  if  a  law  provided  for  a  class 
of  cases  with  interest,  and  if  a  party  entitled  as  of  the  class 
failed  for  any  proper  cause  to  obtain  the  intended  relief  under 
the  general  law,  and  afterwards  obtained  a  private  act  for  his 
relief  in  the  case,  without  mention  of  interest  in  the  latter  act, 
the  two  statutes  might  well  be  construed  together ;  and  so  it 
would  still  be  a  case  of  interest  by  express  provision  of  statute. 
So  it  would  be,  if  a  law  should  require  a  Head  of  Department 
to  satisfy  and  discharge  a  contract  which  carried  interest  by  its 
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very  tenor ;  for  then  the  contract  would  enter  into  the  act  of 
Congress. 

There  is  another  possible  case  of  apparent,  but  not  real, 
exception,  if  the  case  exists,  and  that  is,  of  ''  damages"  pro- 
vided by  statute  to  be  assessed  against  the  Government.  In 
one  of  the  general  acts  above  cited,  a  statute-interest  on  the 
detention  of  money  is  the  established  rendering  of  the  term 
"  damages,"  (i  Stat,  at  Large,  p.  85.)  If,  therefore,  any  such 
case  of  claim  on  the  Government  can  be  shown,  with  color  of 
demand  for  interest  as  "damages,"  it  will  be  no  departure  from 
the  rule  never  to  allow  interest  except  on  express  requirement 
of  statute. 

I  think  the  rule  here  proposed,  of  requiring  that  interest  be 
expressed  in  the  law  as  the  condition  of  its  allowance, — that  is, 
expressed  in  the  act  itself,  or  in  the  act  which  it  executes,  would 
be  safe  and  just  in  its  effect ;  much  more  so  than  what  is  con- 
tended for  as  the  effect  of  the  word  "  equity,"  which  would  give 
a  very  indefinite  discretion  to  the  accounting  oflScers,  and  thus 
lead  to  great  inequality  of  administration. 

I  strongly  incline  to  think  that  the  true  reading  of  the 
statutes,  and  the  best  rule  for  the  Department,  is  inflexibly  to 
refuse  interest,  except  where  it  is  expressed,  directly  or  indi- 
rectly, in  the  act  of  Congress. 

If,  in  consideration  of  the  inflcxibleness  of  the  rule,  its  ope- 
ration sometimes  involve  possible  hardship,  that  is  an  argument 
to  be  addressed  to  Congress,  when  it  enacts  the  relief.  Con- 
gress has  power  to  give  or  to  withhold  interest,  as  it  pleases ; 
and  we  are  not  to  presume  that,  if  it  think  interest  ought  to  be 
allowed,  it  will  hesitate  to  express  its  purpose  in  apt  language, 
instead  of  the  very  unapt  language  in  which  it  is  attempted  to 
find  such  intention. 

Moreover,  if  the  existing  public  policy  in  this  respect  require 
6hange,  that  change  is  of  the  functions  of  Congress,  not  of  the 
Executive.  Congress  has  already  made  provision  for  interest, 
whether  in  favor  of  itself,  or  of  individuals  dealing  with  it,  in 
general  acts,  where  it  has  seen  fit  so  to  do.*  (See  ex>  gr.  i  Stat, 
at  Large,  p.  677 ;  v  Stat,  at  Large,  p.  618.)  It  has  done  the 
same  from  time  to  time,  in  special  acts,  where  it  ha9  chosen  to. 
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enact  exceptions  to  the  general  rule.  It  did  this  in  a  single  case 
at  the  same  session  at  which  the  present  resolution  was  enacted, 
thus  impliedly  negativing  it  in  all  other  cases.  (Session  Acts, 
Pr.,  p.  189.) 

If  we  go  into  the  consideration  of  implied  exceptions  because 
of  delay  of  payment,  where  shall  we  stop  ?  I  do  not  see  any 
resting  place  for  decision,  short  of  allowing  interest  whenever  it 
is  allowed  between  private  parties  ;  that  is,  rescinding  the  esta- 
blished rule  of  the  Government.  Nay,  if  interest  is  to  be  allowed 
by  the  accounting  oflScers  of  the  Treasury  to-day  in  a  givevcase, 
because  it  would  be  just  and  according  to  law  or  equity  as  be- 
tween individuals,  how  can  they  refuse  to  go  back  seventy  years, 
and  allow  it  in  all  other  cases  since  the  foundation  of  thisr  Re- 
public ? 

If  interest  be  due  in  equity,  it  is  also  due  in  .law ;  and  it  is 
no  more  due  in  equity  than  in  law.  And  if  it  be  due,  either  in 
law  or  equity,  then  it  is  due  ^^  sans  phrase,"  and  it  is  quite 
superfluous  to  introduce  augmentative  terms  into  the  statute. 

Is  it  apprehended  that  when  the  accounting  officers  are  called 
upon  by  a  private  act  to  examine  and  see  how  much,  on  a  con- 
tract of  service,  is  *'  due  in  law  or  equity,"  the  party  is  to  be 
allowed  something  more  than  is  due  f  How  can  this  be  main- 
tained ?  That  would  be  to  make  a  donation,  not  to  discharge  a 
debt. 

I  conceive  that  the  subjunction  of  the  idea  of  equity  to  that 
of  law  in  such  case,  or  the  introduction  of  the  former  in  contra- 
distinction to  the  latter,  has  by  no  means  a  necessary  eflect  to 
enlarge  the  debt.  On  the  contrary,  it  may  diminish  the  debt. 
For,  in  such  case,  equity  is  to  be  done  to  both  parties — the 
alleged  debtor  as  well  as  the  supposed  creditor.-  As  to  the 
word  ^^  justice,"  sometimes  inserted  in  such  acts,  that  must  be 
declaratory  only ;  for  the  accounting  officers,  unless  they  be 
corrupt,  will  of  course  state  all  accounts  justly,  according  to 
their  best  convictions ;  and  if,  which  is  not  to  be  presumed,  they 
be  wanting  either  in  intelligence  or  integrity,  no  diflFerent  result 
is  produced  by  requiring  them  to  audit  with  ^'justice;"  and  so 
the  injunction  possesses  no  specific  legal  efficacy.  But  ^^  equity" 
may  have  a  legal  effect,  as  already  intimated,  by  opening  to  die 
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auditing  officers  a  larger  and  more  liberal  scope  of  inquiry  than, 
possibly,  the  technical  requirements  of  evidence  and  of  positive 
law  permit.  * 

Thus  construed,  the  phrase  ^'  due  in  law  or  equity"  has  ap- 
propriateness and  visible  aptitude  in  the  present  case,  where  the 
very  substance  of  the  act  of  relief  is  invested  with  an  odor  of 
equity,  because  it  authorizes  an  account,  which  had  been  closed 
in  law,  to  be  reopened  for  a  new  examination  of  its  merits ;  and 
where  the  peculiarities  of  the  claim,  as  explained  by  the  Sixth 
Auditor,  create  necessities  of  equitable  inquiry  into  the  merits 
of  the  case  in  the  sense  of  justice  alike  to  the  claimant  and  to 
the  Post  Office  Department. 

The  same  thought  is  indicated  in  other  acts,  by  authorizing 
an  account  to  be  settled  on  "  principles  of  equity  and  good  con- 
science."    {JEz.  gr.  vi  Stat,  at  Large,  p.  281.) 

But  no  person  will  venture  to  pretend  that  "in  equity"  and 
"with  interest**  are  expressions  equipollent,  interchangeable, 
possessed  of  one  and  the  same  signification.  That  would  be 
merely  preposterous.  Then  why  suppose  that  one  of  these  ex- 
pressions is  deliberately  inserted  in  a  statute  as  the  substitute  of 
the  other  ?  I  cannot  see  the  reason.  "  With  interest"  is  quite 
as  easy  to  write  as  "  in  law  or  equity."  Upon  what  possible 
hypothesis  can  the  law  be  intended  to  mean  "  with  interest," 
when  it  says  the  very  different  thing — "  in  equity  ?*'  Equity  is 
not "  interest ;"  the  rules  of  equity  do  not  carry  interest  any  more 
than  the  rules  of  law ;  it  may  in  some  conditions  be  very  lawful  or 
very  equitable  to  pay  interest,  in  others  very  unlawful  and  very 
inequitable;  and  no  inference  of  construction  either  for  interest 
or  against  interest  is  deducible  from  the  use  of  either  "  law,"  or 
"equity,*'  or  "justice,"  in  a  statute  for  the  allowance  of  a  pri- 
vate claim  on  the  Government. 

It  is  true,  that,  on  one  occasion,  Mr.  Wirt  says  that  he  is  not 
aware  of  any  statute  which  forbids  the  accounting  officers  to 
allow  interest  to  a  claimant,  if  it  shall  appear  that  interest  is 
justly  due.  (Opinion,  Sept.  10,  1831,  p.  785.)  But  he  adds, 
in  the  same  case,  that  "  it  can  rarely,  if  every  happen,  that  the 
United  States  are  justly  chargeable  with  interest."  It  still 
remains  what  Mr.  Legar^  characterizes  with  truth,  as  a  question 
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of  ^^  rare  and  singular  exceptions/'  and  they  are,  in  my  opinion, 
cases  of  indirect,  if  not  direct,  statute  authorization.  I  think 
the  material  inquiry  is  always,  not  whether  any  statute  prohibits, 
but  whether  any  authorizes,  the  allowance  of  interest. 

To  conclude,  and  apply  these  views  to  the  present  case :  The 
established  rule  of  the  Government  is  not  to  pay  interest  on 
claims ;  Congress  may,  when  it  will,  dispense  with  this  rule  by 
a  general  law  or  a  special  law ;  it  has  not  done  it  in  this  case ; 
and  therefore  no  interest  can  be  allowed  by  the  Sixth  Auditor. 

I  have  the  honor  to  be,  very  respectfully, 

0.  GUSHING. 

Hon.  James  Campbell, 

PoitmcMter  Q-eneraL 


REMOVAL  OF  INTRUDERS. 

The  President  of  the  United  States  has  lawful  authority  summarily  to  remort 
intruders  fh)m  lands  duly  held  by  the  GoTcrnment  for  the  site  of  a  light- 
house or  for  any  other  competent  purpose. 

Attornst  General's  Oepice, 

September  21,  1855. 

Sir  :  Your  communication  of  this  date  suggests  the  question 
whether  the  act  of  March  8d,  1817,  which  authorizes  the  Pre- 
sident, under  certain  circumstances,  to  remove  from  lands  of 
the  United  States  any  person  who  shall  take  possession  of  the 
same  or  make  or  attempt  to 'make  a  settlement  thereon,  without 
being  thereunto  authorized  by  law,  will  apply  to  lands  possessed 
by  the  United  States  as  the  site  of  a  lighthouse,  (ii  Stat,  at 
Large,  p.  445.) 

I  think  it  will,  provided  the  case  be  otherwise  within  the 
conditions  of  the  statute,  that  is,  the  land  has  been  '^  ceded  or 
secured  to  the  United  States  by  any  treaty  with  a  foreign 
nation  or  by  a  cession  from  any  State  to  the  United  States." 

Such  appears  to  be  the  condition  of  the  site  of  the  lighthouse 
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in  question,  situated  on  land  secured  to  the  United  States,  on 
purchase,  after  previous  cession  by  the  State  of  New  York. 
I  have  the  honor  to  be,  very  respectfully, 

C.  CUSHINa 
Hon.  James  Guthrie, 

Secretary  of  the  Trea%ury. 


MAIL  STEAMER  CONTRACT. 

Where  a  mail  steamship  company  were  bound  by  law,  out  of  sums  of  money 
coming  due  to  it  from  the  Government  for  mail  service,  to  refUnd,  with  interest^ 
certain  advances  made  to  the  company,  and  by  reason  of  the  failnre  of  Con- 
gress to  make  appropriations  for  the  service,  the  Government  was  in  default 
to  the  company. 

Held,  that  the  latter  was  not  bound  to  pay  interest  during  the  period  of 
such  default. 

Attorney  General's  Office, 

September  27,  1855. 

Sir  :  Your  communication  of  the  24th  instant  exhibits  this 
case: 

The  Pacific  Mail  Steamship  Company  are  under  contract  with 
the  United  States  for  the  transportation  of  certain  mails  at  an 
agreed  price  between  New  York  and  San  Francisco. 

The  United  States  advanced  to  the  company  at  the  ontset, 
and  on  account  of  the  contemplated  service,  a  certain  sum  of 
money  to  aid  the  company  in  constructing  the  requisite  steam- 
ships, said  advances  to  be  refunded  by  the  company  from-  time 
to  time,  with  interest,  the  sums,  principal  and  interest,  to  be 
liquidated  by  periodical  charge  against,  and  deduction  from, 
the  sums  periodically  payable  to  the  company  by  the  United 
States  for  the  service. 

Congress,  at  the  last  session  but  one,  failed  to  make  appro- 
priation for  the  service,  and  thus,  for  a  certain  period  of  time, 
the  company  was  not  duly  paid,  at  the  stipulated  time,  the 
money  due  to  it  by  the  United  States. 

And  the  question  is,  whether,  during  this  failure  of  appro- 
priation, and  consequent  delay  of  payment  by  the  Government, 
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the.  company,  on  its  part,  is  chargeable  with  interest  to  the 
Government. 

I  think  not:  the  contract  is  synallagmatic,  condition  for 
condition ;  and  the  Government  ought  not  to  recover  interest 
of  the  company,  while  itself  is  in  default  to  the  company. 

It  is  not  the  case  of  payment  of  interest  by  the  Government. 

If  it  were,  it  would  be  incumbent  on  me  to  say  that,  however 
just  the  claim  for  interest  might  be  as  between  man  and  man, 
still  it  could  not  be  paid  by  the  Executive,  unless  upon  con-  - 
tract  for  interest,  or  by  express  authority  of  Congress.  I  have 
recently  had  occasion  to  reconsider  the  entire  question  of  the 
payment  of  interest  by  the  Government,  and  in  so  doing  came 
to  the  conclusion  above  stated.  (Opinion  of  September  20, 1853.) 

The  present  question  is  a  very  different  one.  It  is,  whether, 
upon  the  proper  construction  of  the  contract  between  the  Pacific 
Mail  Company  and  the  United  States,  the  Government  is  enti- 
tled to  interest,  while  the  Government  is  itself  in  default,  not 
punctually  paying  to  the  company  the  money  due  them  by 
the  contract,  and  not  being  compellable  to  pay  them  interest 
for  the  delay,  I  think  that  the  Government,  during  such  delay, 
cannot  demand  interest  of  the  company. 

In  this  point  of  view,  it  is  a  question  merely  of  the  true  mode 
of  stating  the  next  account  between  the  company  and  the  United 
States. 

I  have  the  honor  to  be,  very  respectfully, 

C.  GUSHING- 

Hon.  James  C.  Dobbin, 

Secretary  of  the  Navy, 


EXTRADITION  OF  FUGITIVES  FROM  JUSTICE. 

The  mutual  extradition  of  fugitives  from  justice  is  an  object  alike  interesting 
to  all  goTernments. 

Emigrants  and  exiles  for  canse  of  political  difference  at  home  are  entitled  to 
asylum  In  this  country ;  but  not  malefactors ;  on  the  contrary  the  foreign 
government  vrhich  reclaims  its  fugitive  malefactors  is  serviceable  to  us,  by 
riddlng  us  of  the  intrusive  presence  of  crime. 

Hence,  when  reclamation  of  a  fugitive  from  justice  is  made  under  treaty  stipu- 
lation by  any  foreign  government,  it  is  the  duty  of  the  United  States  to  aid 
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in  relieving  the  case  of  any  technical  difficulties  which  may  be  interposed  to 
defeat  the  ends  of  public  jnstice*  the  object  to  be  accomplished  being  alike 
interesting  to  both  governments,  namely,  the  punishment  of  malefactors,  who 
are  the  common  enemies  of  all  society.  ^ 

Attornby  General's  Office, 

October  4,  1855. 

Sir  :  I  beg  leave  to  refer  to  my  communication  to  you  of  the 
18th  of  June  last,  on  the  subject  of  the  application  made  by  the 
charg^  d*affaires  of  France  in  the  case  of  Sucillon,  an  alleged 
fugitive  from  the  justice  of  that  country,  and  to  say  that  M. 
Boilleau,  having  received  a  new  set  of  papers  in  the  case,  sug- 
gests,— ^in  compliance  with  the  advice  of  the  counsel  for  his 
government,  in  which,  by  letter  addressed  to  me  by  the  District 
Attorney  of  the  United  States,  it  appears  that  the  latter  con- 
curs,— a  desire  to  obtain  from  the  State  Department  a  new 
letter  of  authorization  to  proceed  in  the  case  before  the  proper 
commissioner. 

I  do  not  think  a  second  document  of  this  nature  necessary : 
because,  in  my  opinion,  the  first  is  valid  and  effective,  until  its 
virtue  shall  have  been  exhausted  by  the  judicial  examination  of 
the  party  accused  and  his  release  or  condemnation ;  but  I  con- 
ceive it  to  be  the  duty  of  the  Government  of  the  United  States 
to  afford  to  other  governments  every  lawful  facility,  even  though 
it  be  a  superfluous  one,  in  the  execution  of  our  treaty  stipula- 
tions in  this  respect,  and  more  especially  to  aid  in  removing 
those  obstacles  of  pure  technicality  and  form,  the  frequent  re- 
currence of  which,  under  the  wretched  system  of  criminal  juris- 
prudence introduced  into  the  United  States  from  Great  Britain, 
tends  to  render  the  administration  of  justice  a  game  of  sharps 
between  the  injured  community  on  the  one  side,  and  the  crimi- 
nal violator  of  the  laws  on  the  other  side,  in  which  contest 
chicanery  too  frequently  gets  the  better  of  truth  ;  and  I,  there- 
fore, most  respectfully  recommend  that  new  letters  be  issued  in 
this  case,  upon  the  papers  now  presented  by  M.  Boilleau. 

The  object  to  be  accomplished  in  all  these  cases  is  alike  in- 
teresting to  each  government, — ^namely,  the  punishment  of 
malefactors,  the  common  enemies  of  every  society.  While  the 
United  States  afford  an  asylum  to  all  whom  political  differences 
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at  home  have  driven  abroad,  it  repels  malefactors,  and  is  grate- 
ful to  their  governments  for  undertaking  their  pursuit,  and 
relieving  us  from  their  intrusive  presence. 
I  have  the  honor  xo  be,  very  respectfully, 

C.  GUSHING. 
Hon.  Wm.  L.  Marcy, 

Secretary  of  State. 


PURCHASE  OF  BELLIGERENT  SHIPS. 

The  doctrine  of  the  right  of  neatrals  to  purchase  the  ships  of  belligerents  re- 
affirmed. 

The  Secretary  of  the  Treasury  may  regulate  in  such'case  the  autheDtication  of 
the  bUl  of  sale,  which  is  the  highest  evidence  of  the  change  of  property. 

Attorney  General's  Office. 

October  8,  1856, 

Sir  :  Your  letter  of  the  6th  instant, — communicating  a  letter 
of  the  Secretary  of  State,  which  gives  information  that  ^^  this 
Government  will  feel  bound  to  maintain  the  right  of  citizens  of 
the  United  States  to  purchase  vessels  belonging  to  subjects  of 
any  of  the  parties  to  the  war,  in  every  case  where  the  purchase 
shall  have  been  made  in  good  faith,  and  the  property  shall  have 
been  delivered ;"  and  also  a  letter  from  the  collector  of  the  port 
of  Boston,  inquiring  what  document  shall  be  given  to  any  such 
vessel  to  authenticate  her  title  to  protection  as  the  property  of 
a  citizen  of  the  United  States, — ^has  been  duly  considered. 

I  beg  leave  to  refer,  in  the  first  place,  to  the  accompanying 
opinion  on  the  general  question,  prepared  on  the  7th  of  August, 
1854,  at  the  call  of  the  Secretary  of  State.  (Ante,  vol.  vi,  p.  688.) 

In  addition  to  what  appears  in  that  paper,  permit  me  to  say, 
that  subsequent  reflection  has  but  served  to  confirm  the  con* 
elusions  therein  expressed. 

Since  that  opinion  was  delivered,  several  treatises  of  more  or 
less  value  on  belligerent  law  have  been  published  in  Great 
Britain,  adapted  to  current  events,  and  to  the  present  state  of 
the  science  of  jurisprudence.  They  agree  unanimously,  that 
the  6ona  fide  sale  of  the  ships  of  belligerents  to  neutrals  in 
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time  of  war  is  lawful  and  valid  unless  made  in  transitu.  (Hosack, 
Rights  of  British  and  Neutral  Commerce,  p.  81 ;  Loch,  Legal 
Guide  of  Sailors  and  Merchants  during  War,  p.  129  ;  Wildman, 
Law  of  Search,  Capture  and  Prize,  p.  26 ;  Hazlitt  and  Roche, 
Law  of  Maritime  Warfare,  p.  46.) 

A  still  more  important  fact  in  this  relation  is  the  decision  of 
the  British  High  Court  of  Admiralty  in  a  late  case  of  a  vessel 
captured  as  Russian,  but  claimed  as  the  property  of  a  Ham- 
burger by  purchase  since  the  commencement  of  hostilities.  In 
this  case  the  court  (Dr.  Lushington)  says,  '^  With  regard  to  the 
legality  of  the  sale^  assuming  it  to  be  lanafide^  it  is  not  denied 
that  it  is  competent  to  neutrals  to  purchase  the  property  of 
enemies  in  another  country,  whether  coTuiiting  of  ihipi  or  any- 
thing else.  They  have  a  perfect  right  to  do  sOj  and  KO  belli- 
gerent RIGHT  CAN  OVERRIDE  IT.  The  present  inquiry,  there- 
fore, is  limited  to  whether  there  has  been  a  bona  fide  transfer 
or  not."  (The  Johanna  Emilia,  English  Reports  in  Law  and 
Equity,  vol  xxix,  p.  562.) 

Thus,  it  is  perceived  that  now,  in  Great  Britain^  not  only  is  it 
held  that  neutrals  have  right  to  purchase  belligerent  vessels  by 
the  law  of  that  country,  but  also  by  the  law  of  nations ;  that  the 
right  is  ^'  perfect,"  and  that  ^^  nobelligerent  right  can  override  it." 

I  am  not  aware  of  any  assumed  belligerent  right  adverse  to 
this,  except  in  a  French  regulation  of  tibe  reign  of  Louis  XYI, 
as  follows : 

"Regulation  of  July  26th,  1778.  Article  7.  Ships  of  ene- 
mies' construction,  or  which  shall  have  been  of  enemies'  owner- 
ship, cannot  be  regarded  as  neutral,  or  as  belonging  to  allies, 
unless  there  be  found  on  board  certain  documents,  authenticated 
by  public  officers,  certifying  the  date  of  sale  or  cession,  and 
that  such  sale  or  cession  had  been  made  to  the  subject  of  an 
allied  or  neutral  power  previous  to  the  commencement  of  hosti- 
lities, and  that  the  said  conveyance  of  an  enemy's  property  to 
the  subject  of  a  neutral  or  an  ally  has  been  duly  registered  in 
presence  of  the  principal  officer  of  the  place  from  which  the 
vessel  sailed,  and  signed  by  the  owner  of  the  ship,  or  by  a  per- 
son holding  power  of  attorney  from  him."  (Lebeau,  Nouveau 
Code  des  Prises,  tom.  ii.  p.  842.) 


Digitized  by 


Google 


640  HON.  CALEB  CUSHINO 

Purchase  of  Belligerent  Ships. 

This  regulation  is  defended  and  commended  in  a  recent 
French  treatise  on  prize  law,  with  singular  inconsistency,  con- 
sidering the  just  pride  which  the  authors  express  in  view  of  the 
cotemporary  success  of  the  French  and  American  doctrine  of 
neutral  rights  in  the  matter  of  the  immunity  of  merchandise  on 
board  of  neutral  ships  of  commerce.  (Pistoye  et  Duverdy, 
Traits  des  Prises  Maritimes,  torn,  i,  p.  350,  torn,  ii,  p.  1.) 

It  is  remarkable,  also,  that,  while  they  carefully  expose  the  dif- 
ference between  the  English  and  the  French  public  law  in  the 
first  case,  yet  they  as  carefully  suppress  all  indication  of 
that  law  in  the  second  case,  although  they  quote  several  recent 
prize  trials  in  the  British  Court  of  Admiralty,  which  involve 
inquiry  on  collateral  relations  of  the  same  great  question,  and 
the  due  understanding  of  which,  in  France,  required  that  the 
English  rule  should  be  stated,  at  lea«t  by  way  of  commentary^ 
if  not  of  approbation.     (Tom.  ii,  p.  15.) 

It  is  remarkable  for  the  further  reason  that  other  French 
authors  of  deserved  authority  had  pointedly  condemned  the 
regulation  of  Louis  XVI.  (See  Hautefeuille,  Droits  et  Devoirs 
des  Nations  neutres,  tom.  iv.) 

Rumor  asserts  that  the  regulation  has  been  applied,  during 
the  present  war,  to  the  case  of  a  Russian  merchantman,  pur- 
chased by  a  Spaniard,  in  the  port  of  Cadiz. 

But,  considering  the  liberal  character  of  the  traditional  public 
policy  of  France  in  the  matter  of  neutral  rights, — a  policy 
which,  it  is  apparent  in  other  respects,  has  the  enlightened 
approval  of  the  present  Emperor  of  the  French, — it  is  not  to 
be  presumed  that  the  French  Government  will  assert  this  regu- 
lation, adversely  to  the  public  law  recognised,  not  by  neutrals 
merely  like  the  United  States,  but  by  one  of  the  two  principal 
co-belligerents.  Great  Britain.  We  may  rather  anticipate  that 
the  Emperor,  justly  gratified  to  see  England  come  up  to  the 
policy  of  France,  in  regard  to  neutral  transportation  of  belli- 
gerent goods,  will  not  choose  to  remain  behind  England  in 
regard  to  the  purchase  and  sale  of  belligerent  ships. 

It  remains  only  to  speak  of  the  form  of  authentication  to  be 
conceded  to  belligerent  ships  purchased  by  citizens  of  the 
United  States. 
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The  act  of  Congress  of  March  26th,  1810,  forbids  the  issue, 
by  the  United  States,  of  a  '^  sea  letter  or  other  document  certi- 
fying or  proving"  the  ownership  of  such  vessel,  (li  Stat,  at 
Large,  p.  568.)  A  certificate,  in  the  precise  form  indicated  by 
jour  letter,  might  contravene  the  provisions  of  the  statute. 

But  such  a  certificate  is  not  necessary,  nor  indeed,  would  it 
be  the  best  document  of  itself  alone,  to  protect  the  property  in 
a  foreign  prize  court. 

The  English  rule  is  well  stated  by  Wildman,  a  reliable 
authority.     He  says: 

^^  The  title  of  a  neutral  vendee  to  a  merchant  vessel  sold  by 
the  enemy  in  time  of  war  is  valid,  where  the  property  is  bona 
fide  and  absolutely  transferred,  so  as  to  divest  the  enemy  of 
all  future  interest  in  it.  ''^  *  The  court  looks  singly  to  the  bill 
of  sale  as  a  document  which  is  recognised  by  the  law  of  nations ; 
and  the  otonership  mtut  be  decided  by  it."     (Ubi  supra,  p.  26.) 

The  French  regulation  is  to  the  same  effect,  making  the 
requisite  proof  to  be  a  bill  of  sale,  duly  recorded  by  the  princi- 
pal officer  of  the  port  of  departure.  (Pistoye  et  Duverdy,  torn, 
ii,  ch.  2,  s.  4.) 

I  think  these  authorities,  and  the  reason  and  analogies  of  the 
thing,  indicate  the  proper  course  to  be  pursued  here. 

The  Collector,  or  the  Register  of  the  Treasury,  can  lawfully 
receive  and  make  a  record  of  the  bill  of  sale.  He  can  lawfully 
authenticate  the  validity,  in  form  and  in  substance,  of  the  bill 
of  sale.  He  can  lawfully  deliver  to  the  owner  a  document  cer- 
tifying these  facts,  but  without  certifying  the  fact  of  ownership. 
This  last  fact  is  the  legal  consequence  of  the  preceding  facts. 
He  can  also  certify  that  the  owner  is  a  citizen  of  the  United 
States.  And  from  the  series  of  facts  thus  authenticated  will 
ensue  the  general  consequence,  that  the  ship,  supposing  the 
transfer  to  have  been  bona  fide,  is  entitled  to  protection  as  the 
lawful  property  of  a  citizen  of  the  United  States. 

In  fine,  it  is  authentication  of  the  bill  of  sale  and  of  citizen- 
ship, which  seems  to  be  requisite  from  the  United  States,  while 
the  essence  of  the  transaction,  as  between  the  belligerent  and 
the  neutral,  is  its  bonafides^  of  which  the  documents  are  j>nma 
facie  proof,  subject  to  such  investigation  as  the  rules  of  evi- 
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dence  justify,  which  rules  are  in  substance  the  same  in  the 
prize  courts  of  Europe  and  America. 

I  have  the  honor  to  be,  very  respectfully, 

C.  GUSHING. 
Hon.  James  Guthrib, 

Secretary  of  the  Treasury. 


ASSETS  OP  AMERICANS  ABROAD. 

The  face  of  a  basker^s  circular  letter  of  credit,  found  in  the  possesdon  of  an 
American  djring  abroad,  is  not  assets  to  that  amount  to  be  administered 
by  the  Consul. 

Attorney  General's  Office, 

October  10,  1855. 

Sir :  Your  letter  of  the  24tli  tilt.,  enclosing  correspondence 
of  the  Consul  of  the  United  States  at  Paris,  and  of  Messrs.  J. 
C.  Howe  &  Co.,  of  Boston,  presents  this  question : 

Mr.  Alexander,  a  citizen  of  the  United  States,  bearing  a  cir- 
cular letter  of  credit  from  the  Messrs.  Howe,  addressed  to  their 
correspondents  in  Europe,  dies  there.  Is  the  amount,  borne  on 
the  face  of  such  letter  of  credit,  assets  of  the  deceased,  on 
which  the  consul  is  to  charge  a  commission  for  remittance  to 
the  United  States  ? 

Clearly  not,  in  my  opinion. 

An  American,  leaving  home  to  travel  in  Europe,  or  to  buy 
merchandise  there,  deposits  with  a  banker  at  home  cash,  or 
securities  on  his  personal  credit,  on  which  to  obtain  a  circular 
letter  of  credit  on  a  banker,  or,  as  it  often  happens,  a  series 
of  bankers,  in  Europe.  The  assets  of  the  party  remain  here, 
they  are  not  transferred  there,  except  so  far  as  he  draws  on  the 
foreign  banker.  The  authority  to  draw  on  the  foreign  banker 
is  not  itself  assets,  nor  is  the  acceptance  of  that  foreign  banker 
assets.  The  whole  transaction,  when  fixed  by  the  presentation 
of  the  letter  of  credit  and  its  acceptance,  is  only  a  promise  of 
the  banker  to  advance  money  on  the  credit  of  the  drawer  when 
called  for  by  the  drawer,  to  a  certain  limited  amount.  It  is,  in 
fact,  a  promise  to  lend  to  A.  on  the  credit  of  B.  Such  a  pro- 
mise cannot,  in  any  possible  point  of  view,  be  bona  notabUia 
of  A. 
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Any  money  which  the  holder  of  the  circular  letter  of  credit 
may  have  drawn  oat  upon  it,  and  then  deposited  with  the 
foreign  banker  subject  to  check,  will  be  legal  assets  of  the 
deceased ;  but  not  so  either  the  original  face  of  the  letter,  or 
the  balance  upon  it.  The  letter,  instead  of  representing  pro- 
perty of  the  deceased  in  the  hands  of  the  banker,  or  a  debt  of 
the  banker  to  the  deceased,  is  the  very  (contrary  of  this, 
namely,  a  contingent  debt  of  the  deceased  for  the  whole  face 
of  the  letter,  and  an  actual  debt  of  his  in  so  far  as  it  has  been 
cashed. 

These  conclusions  are  general,  and  cover  the  whole  class  of 
such  letters, — whether  limited  in  amount,  or  unlimited,  as  they 
may  be,  and  sometimes  are,  and  whether  already  drawn  upon 
wholly,  in  part,  or  not  at  all,  and  whatever  may  be  their  object 
or  conditions.  In  no  possible  stage  or  form  of  the  transaction 
are  they  bona  notahilia. 

Of  course,  in  the  particular  case,  that  of  the  travelling  letters 
of  credit  drawn  by  the  Messrs.  Howe,  in  favour  of  Mr.  Alex- 
ander, dying  in  Paris,  the  letters  are  not  subject  to  the  charge 
of  commission  by  the  consul. 

I  have  the  honor  to  be,  very  respectfully, 

C.  GUSHING. 

Hon.  Wm.  L.  Margy, 

Secretary  of  State* 


CLERKS  OP  CIRCUIT  OR  DISTRICT  COURTS. 

The  Secretary  of  the  Interior  is  empowered  by  law  to  judge  of  the  necessity  of 
expenses  of  clerk  hire  and  other  expenses  in  the  office  of  Clerks  of  Circuit 
and  District  Courts  where  there  is  a  surplus  of  fees  above  the  statute  allow- 
ance for  salary,  and  to  regulate  the  same  in  advance,  subject  to  such  modifi- 
cations of  amount,  either  by  enlargement  or  diminution,  and  either  periodical 
or  occasional,  as  the  satisfactory  administration  of  justice  in  tlie  several 
circuits  or  districts  may  require. 

Attorney  General's  Office, 

October  13,  1855. 
Sir:  Tour  communication  of  the  11th  inst;  calls  for  my 
advice  upon  the  question, — ^Whether  the  Department  of  the  In- 
terior has  power  to  regulate  and  limit  the  expenses  of  clerks  of 
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the  Circuit  and  District  Courts  of  the  United  States,  and  to 
define  the  number  and  compeivsation  of  their  deputies,  or 
designate  a  gross  sum  to  cover  all  the  expenses  of  their  re- 
spective offices. 

District  attorneys,  marshals,  and  clerks  of  the  Courts  of  the 
United  States  are  among  the  officers  of  the  Government,  whose 
compensation  is  derived  in  part  or  in  whole  from  fees  and 
emoluments  received  by  them  respectively  in  the  course  of  busi- 
ness, and  which  compensation,  therefore,  is  not  the  subject  of 
specific  appropriation  by  Congress. 

But  the  Government  provides  a  judicial  establishment,  in- 
cluding not  only  judges,  but  also  the  ancillary  means  of  admin- 
istering justice,  such  as  court  houses,  prisons,  and  many  other 
incidental  objects  of  expenditure, — all  which,  though  directly 
useful  in  great  part  only  to  private  citizens  in  the  determina- 
tion of  their  controversies,  yet,  as  a  necessary  branch  of  the 
public  service  in  a  civilized  community,  is  defrayed  mostly  at 
the  charge  of  the  general  treasury  of  the  United  States. 

Meanwhile,  a  considerable  part  of  the  business  of  the  courts 
of  the  United  States  is  the  immediate  concern  of  the  Govern- 
ment, which,  in  the  common  interest,  assumes  to  itself  the  care 
and  the  cost  of  the  prosecution  and  punishment  of  malefactors, 
and  which  is  a  party  by  name,  or  directly  concerned,  in  many 
suits  at  law,  arising  in  the  collection  of  the  public  revenue,  the 
management  of  the  public  property,  or  other  afiairs  of  the 
Union. 

In  this  way,  it  becomes  the  interest  as  well  as  the  duty  of 
the  Government  to  look  to  the  observance  of  due  economy  in 
the  administration  of  justice  ;  first,  in  that  capacity  of  parens 
patrice  which  requires  it  to  establish  courts  for  the  use  of  pri- 
vate citizens,  and  equally  requires  it  to  arbitrate  between  the 
citizen  and  the  public  officer  in  regard  to  the  fees,  which  the 
latter  shall  demand  of  the  former  on  account  of  official  service ; 
and,  secondly,  in  its  own  individual  corporate  capacity,  for-  the 
protection  of  the  public  weal  in  regard  to  such  part  of  the  judi- 
cial' exp^nsf s  as  are  chargeable  on  the  United  States. 
,.Jts  right  tck:do  this  cannot  be  disputed,  whether  as  to  district 
attorneys  andf  marshals,  who  receive  their  appointment  from 
the  President{on  confirmation  by  the  Senate,  or  as  to  the  clerks 
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of  the  courts,  who,  though  appointed  by  the  courts  under 
authority  of  law  as  in  the  class  of  "  inferior  officers"  designated 
by  the  Constitution,  are  not  the  less  officers  of  the  United 
States.  Nay,  Congress  assures  to  each  clerk  of  the  courts,  by 
permanent  statute,  a  certain  amount  of  salary  (five  hundred 
dollars)  at  all  events,  as  regular  officers  of  the  Government, 
(x  Stat,  at  Large,  p.  166.) 

For  the  regulation  of  the  business  of  clerks  of  the  District 
and  Circuit  Courts,  three  distinct  classes  of  legislative  provision 
exist : 

First,  they,  in  common  with  district  attorneys  and  marshals, 
are  subject  to  the  instruction  of  the  Solicitor  of  the  Treasury 
'^  in  all  matters  and  proceedings  appertaining  to  suits  in  which 
the  United  States  is  a  party  or  interested."  (Act  of  May  29th, 
1880,  iv  Stat,  at  Large,  p.  415.) 

Secondly,  the  public  accounts  of  the  clerks  of  the  courts,  in 
common  with  those  of  all  other  persons  whatsoever,  must  be 
duly  audited  and  controlled  in  the  Treasury  Department.  (Act 
of  September  2d,  1789,  i  Stat,  at  Large,  p.  66.) 

Finally,  their  accounts  of  fees  and  emoluments  are  subject  to 
the  general  supervision  of  the  Secretary  of  the  Interior,  he 
succeeding  in  this  function  to  the  Secretary  6f  the  Treasury. 
(Act  of  March  3d,  1849,  ix  Stat,  at  Large,  p.  895.) 

In  addition  to  this  general  duty  of  supervision  on  the  part 
of  the  Secretary  of  the  Interior,  there  is  a  specific  duty  in  the 
same  relation  imposed  on  him  by  a  series  of  acts  of  Congress. 

On  making  appropriation,  in  the  year  1841, — "  For  defray- 
ing the  expenses  of  the  Supreme,  Circuit,  and  District  Courts  of 
the  United  States,  including  the  District  of  Columbia,  also  for 
jurors  and  witnesses,  in  aid  of  the  fund  arising  from  fines, 
penalties,  and  forfeitures  *  *  *  ;  and  likewise  for  defraying 
the  expenses  of  suits  in  which  the  United  States  are  concerned, 
and  of  prosecutions  for  offences  committed  against  the  United 
States,  and  for  the  safe  keeping  of  prisoners," — Congress  ap- 
pended to  the  appropriation  a  proviso,  limiting  the  amount  of 
fees  and  emoluments  retainable  by  district  attorney 
and  clerks  of  courts,  and  requiring  the  surplus  ^^^pS1^[sAq^^ 
the  Treasury  of  the  United  States,    (v  Stat,  at  ifxgej  p.  427.)        J 
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This  enactment  was  imperfect  in  details,  and  became  at  once 
the  subject  of  exposition  and  of  doubt.  (Mr.  Crittenden's 
opinion,  April  18,  1841,  edit.  1851,  p.  1887.) 

In  consequence  of  which,  the  enactment  was  repealed,  with 
additions  and  emendations,  in  a  similar  proviso  to  the  appro- 
priation for  the  same  service  the  ensuing  year,  (v  Stat,  at 
Large,  p.  83.) 

These  two  statutes  afford  illustration  of  a  systematic  error, 
which  pervades  the  current  edition  of  the  Statutes  at  Large, — 
namely,  the  editorial  annotation  of  "  obsolete"  aflSxed  to  nume- 
rous statutes,  which,  though  temporary  in  their  general  nature, 
yet  comprehend  provisions  of  permanent  legislation. 

The  leading  ideas,  which  pervade  these  enactments,  are 

1.  Compensation  for  the  public  officers  in  question,  derived 
partly  from  fixed  salary  and  partly  from  lawful  fees  on  the 
official  business  which  they  severally  transact,  whether  for  indi- 
viduals or  for  the  Government. 

2.  Definition  of  the  rate  of  the  respective  fees. 

8.  Restriction  of  the  sum  total  of  the  official  compensation 
of  such  officers. 

4.  Limitation  of  the  amount  to  be  expended  by  them  in  office 
expenses  and  clerk-hire  on  account  of  the  United  States. 

5.  Rendition  of  accounts  of  all  these  matters,  and  auditing 
of  the  same  by  the  accounting  officers  of  the  Treasury. 

6.  Supervision  of  the  whole  subjects  of  emoluments  by  the 
proper  Head  of  Department. 

7.  Payment  of  the  surplus  of  fees,  after  deducting  the  pre- 
scribed maximum  of  compensation  and  incidental  expenses,  into 
the  Treasury. 

Difficulties  having  arisen  in  procuring,  from  all  the  officers 
in  question,  due  returns  of  their  fees  and  emoluments,  the 
object  was  accomplished  by  enacting,  soon  afterwards,  that  no 
payments  out  of  the  appropriation  for  judicial  expenses  should 
be  made  to  any  person  neglecting  to  comply  with  the  provisions 
of  the  above  recited  acts,  (v  Stat,  at  Large,  p.  764.)  This 
provision  was  effective,  by  reason  of  the  fact  that  so  much  of 
the  fees,  emoluments,  and  other  charges  of  these  officers,  accrue 
to  them  on  the  proper  account  of  the  United  States. 
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All  these  particular  provisions  have  been  re-enacted  recently, 
vith  some  slight  modifications,  in  the  act  of  February  26th, 
1853,  entitled  ^'  An  act  to  regulate  the  fees  and  costs  to  be 
allowed  to  clerks,  marshals,  and  attorneys  of  the  Circuit  and 
District  Courts  of  the  United  States,  and  for  other  purposes." 

In  relation  to  clerks,  the  precise  words  of  enactment,  so  far 
as  material,  are  as  follows : 

*'  No  clerk  of  a  District  Court,  or  clerk  of  a  Circuit  Court, 
shall  be  allowed  by  the  said  Secretary  (of  the  Interior)  to  retain 
of  the  fees  and  emoluments  of  his  said  ofiice  'i^  "t"  "^  for  his  own 
personal  compensation,  over  and  above  the  necessaty  expenses 
of  his  office,  and  neeesaaiy  clerk-hire  included,  also  to  be  audited 
and  allowed  by  the  proper  accounting  officers  of  the  Treasury, 
a  sum  exceeding  three  thousand  five  hundred  dollars  per  year.*' 
(Sess.  Acts,  p.  166.) 

It  is  clear  that  by  this  enactment,  compared  with  its  context, 
and  the  history  and  general  tenor  of  the  statute  in  which  it 
occurs,  a  right,  a  duty,  and  a  responsibility  are  conferred  or 
imposed  on  the  Secretary  of  the  Interior  and  the  accounting 
officers  of  the  Treasury,  in  respect  to  this  class  of  accounts. 
"Necessary  expenses*'  of  office,  including  "necessary  clerk- 
hire"  are  to  be  credited  to  the  clerka  of  the  Circuit  and  Dis- 
trict Courts.  If,  after  ma'king  this  credit,  and  also  crediting 
the  maximum  compensation  of  the  officer,  there  be  a  sirrplus,  it 
is  the  property  of  the  Government.  It  is  not  merely  the  sur- 
plus left  in  the  hands  of  the  clerk  after  unlimited  and  discre- 
tionary expenditure  for  the  objects  mentioned ;  but  surplus  after 
expenditures  of  necessity  alone,  that  is,  such  as  the  public  ser- 
vice truly  requires.  In  the  original  act,  there  is  a  verbal  dis- 
tinction in  this  respect ;  for  it  allows  "  reasonable  compensation" 
to  the  "  deputies"  of  these  officers,  and  "  necessary  office  and 
other  expenses ;"  while,  in  each  of  the  later  acts,  the  phrase  is 
"  necessary  expenses  of  his  office,"  including  "  necessary  clerk- 
hire."  (Comp  V  Stat,  at  Large,  p.  428,  483.)  And  the  Secre- 
tary of  the  Interior  has  to  judge  officially  as  to  the  reasonable- 
ness or  the  nece99ity  of  the  clerk-hire  and  other  expenses 
charged  by  the  clerks. .   So  to  judge  is  by  law  his  right,  it  is 
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incumbent  on  him  as  a  daty ;  he  does  or  omits  to  do  it  on  his 
responsibility  as  an  administrative  officer  of  the  United  States. 

Undoubtedly,  therefore,  he  may  suspend  any  charge  for 
clerk-hire  or  other  expense,  which  seems  to  him  excessive,  and 
require  explanations  on  the  subject,  and  ultimately  reject  the 
same,  upon  satisfactory  affirmative  evidence,  internal  or  exter- 
nal, or  upon  the  insufficiency  of  the  explanations  rendered,  even 
although  it  be  a  case  of  money  returned  as  actually  paid  out  by 
a  clerk  in  the  particular  case. 

But,  in  addition  to  this,  it  would  seem  to  be  a  lawful,  and 
even  a  considerate,  exercise  of  authority,  to  signify  in  advance 
a  contingent  limitation  of  such  expenditures,  as  is  done  in 
almost  all  other  branches  of  the  public  service,  not  only  as  to 
subordinate  officers,  such  as  the  clerks  of  the  courts  are  by  the 
very  letter  of  the  Constitution,  but  even  as  to  the  office  expenses 
and  clerk-hire  of  yourself  and  other  Heads  of  Department,  and 
not  excepting  the  President  of  the  United  States. 

All  the  Heads  of  Department  are  under  the  necessity  by 
law  of  presenting  to  Congress  annually  an  estimate  of  what  is 
needed  for  the  various  branches  of  the  public  service,  including 
the  member  and  rate  of  compensation  of  the  clerks  employed 
by  them,  and  the  necessary  expenses  of  their  respective  offices 
and  of  the  other  subordinate  executive  offices  of  the  Grovern- 
ment.  I  cannot  imagine  any  reason  why  those  clerks  of  the 
courts,  whose  emoluments  exceed  the  legal  maximum,  and  who 
are  thus  in  fact  salaried  officers,  should  enjoy  unlimited  discre- 
tion in  the  use  of  the  balance  for  clerk-hire  and  office  expenses, 
that  is,  unlimited  use  of  the  funds  of  the  Government  for  that 
purpose,  whieh  would  not  equally  dictate  that  you,  or  the  Sec- 
tary of  State,  should  have  unlimited  discretion  in  the  use  of 
public  money  for  clerk-hire  and  incidental  expenses  in  your 
respective  Departments. 

There  is  no  possible  exigency  of  the  public  service,  which 
makes  pre-arrangement  more  difficult  in  the  one  case  than  in  the 
other ;  on  the  contrary,  if  unforeseen  emergencies  turn  up,  which 
require  additional  expenditure  in  the  offices  of  the  clerks  of  the 
courts,  it  is  much  easier  to  provide  for  it  there,  than  it  is  for 
the  same  case  in  the  Executive  Departments.    Application  can 
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be  made  to  you  by  the  clerk  at  any  moment  for  additional  or 
new  allowances:  whereas,  in  the  corresponding  case,  yon,  or 
any  other  Head  of  Department,  or  even  the  President,  must  in 
general  wait  for  the  action  of  Congress. 

Nay,  you  do  in  fact  have  to  provide  for  this  very  service, 
virtually,  every  year,  since  the  annual  appropriation  for  the  ex- 
penses of  the  judicial  establishment,  which  in  reality  includes 
this  matter,  is  based  on  the  estimates  which  you  present  to 
Congress.  In  these  estimates,  you  consider,  of  course,  whether 
any  appropriation,  and  if  any,  how  much,  is  to  be  made  for  the 
salary  to  be  paid  to  these  clerks  out  of  the  Treasury  in  case  of 
the  non-receipt  by  them  of  a  certain  amount  of  fees  and  emolu- 
ments. On  the  other  hand,  you  consider  how  much  is  to  come 
into  the  Treasury  as  the  surplus  of  fees  and  emoluments,  in 
order  to  determine  the  amount  of  the  balance  for  the  whole 
service  to  be  asked  of  Congress.  I  do  not  perceive  any  cause 
of  difference,  or  any  difference  in  fact,  between  your  duty  in 
this  and  ip  other  branches  of  the  public  service,  which  are  by 
statute  made  subject  to  the  supervision  of  the  Home  Depart- 
ment. 

In  a  word,  it  seems  to  me  that  the  statute  authorizes,  and 
that  it  is  consistent  with  the  nature  of  the  subject,  and  accord- 
ing to  the  analogy  of  other  concerns  of  the  Qovernment,  that 
you,  whom  Congress  holds  officially  accountable  in  this  matter, 
should,  upon  a  scrutiny  of  the  business  of  each  fiscal  year,  form 
an  estimate,  in  more  or  less  detail,  of  what  shall  be  allowed  for 
necessary  clerk-hire,  and  other  necessary  expenses  in  the  offices 
of  the  clerks  in  question,  and  give  them  notice  of  the  same,  sub- 
ject, of  course,  to  such  modifications  of  amount,  either  by  en- 
largement or  diminution,  and  either  periodical  or  occasional,  as. 
the  representations  of  the  clerks  themselves,  or  other  means  of 
information,  may  show  to  be  demanded  by  the  public  interests, 
and  to  comport  with  the  prompt  and  satisfactory  administration 
of  the  law  in  the  several  judicial  districts  and  circuits  of  the 
United  States. 

I  have  the  honor  to  be,  very  respectfully, 

C.  GUSHING. 

Hon.  Robert  McClelland, 

Secretary  of  the  Interior. 
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MINNESOTA  RAILROAD  COMPANY. 

The  question  of  the  expediency  of  continuing  or  dismissing  an  appeal  in  the 
Supreme  Court,  on  a  suit  iuTolTing  alleged  trespass  upon  or  title  of  the 
public  lands,  belongs  to  the  competency  of  the  Secretary  of  the  Interior,  not 
of  the  Attorney  General. 

Attorney  General's  Office, 

October  15,  1855. 

Sir  :  I  have  the  honor  to  submit  to  you  the  record  in  the 
case  of  the  United  States  against  The  Minnesota  and  North- 
western Baiboad  Company,  and  to  request  your  determination 
of  an  executive  question  which  is  involved  in  the  case. 

You  will  perceive  that,  without  instructions  from  the  Govern- 
ment, the  Attorney  of  the  United  States  for  the  Territory  of 
Minnesota  brought  an  action  of  trespass  in  the  courts  of  the 
Territory,  in  the  name  of  the  United  States,  against  the  said 
company ;  that  the  pleadings  were  so  framed  as,  by  apparent 
intention,  to  exclude  all  other  issues,  save  the  single  one,  whether 
a  certain  tract  of  public  land,  granted  to  the  Territory  of  Min- 
nesota, to  aid  in  the  construction  of  a' railroad  therein,  by  the 
act  of  Congress  of  June  29th,  1854,  thereupon  became  vested  in 
said  company,  or  in  the  Territory  of  Minnesota,  irreversibly, 
and  notwithstanding  the  subsequent  repeal  of  said  act  by  that 
of  August  4th,  1854,  passed  at  the  same  session  of  Congress. 

It  is  obvious  that  a  different  state  of  the  pleadings  might 
have  raised  other  issues,  such  as  the  organization  of  the  com- 
pany, and  the  nature  and  extent  of  its  rights  under  an  act  of 
the  territorial  legislature,  and  so  have  disposed  of  the  case  with- 
out calling  for  the  determination  of  the  legal  effect  of  the  two 
acts  of  Congress. 

It  is  obvious  also  that  on  a  mere  trespass,  committed  by  an 
agent  of  the  company  either  constructively  or  in  fact,  it  did 
not  need  that  the  United  States  should  bring  an  action  to  try 
its  title. 

On  the  other  hand,  it  is  urged  that  the  interests  of  the  pub- 
lic domain,  and  more  especially  those  of  the  Territory,  make  it 
desirable  that  the  question  of  title  be  passed  upon  by  the  Su- 
preme Court. 

The  decision  of  the  territorial  court  being  adverse  to  the 
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United  States  on  the  issue  raised,  an  appeal  was  taken  bj  the 
Attorney  for  the  Territory :  whereupon  the  defendants  entered 
the  case  in  the  Supreme  Court,  where  it  stands,  for  argument 
or  other  disposition  at  the  next  term  of  the  court. 

In  these  peculiar  circumstances  of  the  case,  four  different 
courses  are  open  to  the  United  States,  namely : 

1.  To  dismiss  the  appeal,  leaving  the  matter  to  stand  with 
the  decision  of  the  territorial  court  against  the  United  States. 

2.  To  proceed  with  the  record  as  it  is,  confined  to  the  ques- 
tion whether  the  land  passed  from  the  United  States  irrecovera- 
bly by  the  first  act. 

8.  To  postpone  this  case,  and  prosecute  a  new  suit  in  the 
Territory  with  more  comprehensive  pleadings. 

4.  Or  so  to  modify  the  present  issue  by  stipulation,  as  to  save 
all  the  collateral  questions. 

I  apprehend  some  difficulty  in  the  last  course  in  regard  to 
possible  questions  of  fact. 

But  the  consideration  of  which  of  these  directions  to  give  to 
the  case,  or  whether  any  other,  is  one  of  public  policy  and  of 
administrative  expediency  much  more  than  of  mere  law,  and 
appropriate  chiefly  to  you,  to  whom,  by  statute,  is  intrusted  the 
supervision  of  the  public  lands  of  the  United  States. 

I  beg  leave  to  request  your   direction  and  advice  in  the 
premises ;  and  am,  very  respectfully. 
Your  obedient  servant, 

c.  cusHma. 

Hon.  Robert  McClelland, 

Secretary  of  the  Interior. 


DIPLOMATIC  POWER  OF  THE  SPANISH  VICEROYS. 

It  was  the  practice  of  the  Spanish  Crown,  during  the  reigns  of  Charles  I  and 
his  BuccessorB  of  the  Austrian  dynasty,  to  delegate  to  Spanish  rioeroys, 
goTemors,  and  captain  generals,  the  j'lu  legationist  as  well  in  Europe  as  in 
Asia  and  America ;  and  that  delegation  was  recognised  by  the  public  law  of 
Europe. 

Attorney  General's  Office, 

October  16,  1855. 
Sir:  I  have  the  honor  herewith  to  submit,  in  compliance 
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Muth  your  request,  some  suggestions  as  to  the  practice,  under 
the  law  of  nations,  regarding  the  nature  and  extent  of  diplo* 
matic  intercourse  with  viceregal  or  other  dependent  or  included 
governments,  in  particular  reference  to  the  question  of  commu- 
nication between  the  agents  of  the  United  States  in  Cuba,  and 
the  captain  general  or  other  supreme  local  authority  of  that 
island. 

I  propose  to  confine  the  inquiry  to  those  powers  with  which 
we  are  in  relation,  and  to  their  usage  in  modern  times,  and 
since  the  complete  formation  of  the  existing  public  system  of 
Europe. 

The  governments,  to  which  the  inquiry  in  substance  applies, 
and  whose  action  is  pertinent  to  the  question,  may  be  classified 
as  follows : 

1.  Viceregal  governments  proper,  such  as  Spain  herself  has 
been  accustomed  to  maintain  in  the  Netherlands,  in  Italy,  in 
America,  and  in  Asia, — Portugal  in  Asia  and  America, — and 
Austria  in  the  Belgic  Netherlands. 

2.  Certain  of  the  great  subdivisions  of  the  Turkish  Empire, 
under  the  immediate  government  of  protected  or  dependent 
chiefs,  pachas,  beys,  hospodars,  or  others,  such  as  Egypt, 
Tripoli,  Tunis,  Algiers,  Servia,  Wallachia,  and  Moldavia. 

B.  Transmarine  dependencies  of  states  of  Europe,  governed 
by  the  intervention,  nominal  or  real,  of  a  commercial  company 
with  political  functions,  like  the  French,  Dutch,  and  English 
East  and  West  India  Companies. 

4.  Confederated  states,  acting  in  common  in  many  respects, 
but  still  retaining  each  more  or  kss  of  individuality  or  inde- 
pendent power,  such  as  the  several  German,  Swiss,  and  Dutch 
confederations. 

In  the  case  of  each  of  these  varieties  of  subordinate  or  local 
government,  numerous  examples  occur,  not  only  of  the  enter- 
tainment of  informal  diplomatic  intercourse,  but  of  the  exercise 
of  the  complete  jm  legationia. 

I  begin  with  confederations,  all  of  which,  whether  in  Europe 
or  America,  are  mainly  Germanic,  either  in  actual  fact,  or  by 
blood  and  race. 

Whether  the   individual  members  of  a  confederation  shall 
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entertain  diplomatic  intercourse,  either  at  home  or  abroad, 
depends  of  course  upon  the  constitutional  conditions  of  the 
confederation. 

By  the  Constitution  of  the  United  States,  it  is  provided  that 
no  State  of  the  Union  shall  enter  into  treaty,  alliance,  or  con- 
federation; and  that  no  State  shall,  without  the  consent  of 
Congress,  enter  into  agreement  or  compact  with  another  State 
or  with  a  foreign  power.     (Art.  I,  sec.  10.) 

These  prohibitions  essentially  modify,  though  they  do  not 
seem  absolutely  to  take  away,  that  right  of  legation,  which  was 
originally  possessed  by  each  of  the  States  of  the  North  American 
Union.     (Wheaton's  Elements,  by  Lawrence,  p.  275.) 

There  was  a  similar  modified,  but  not  absolutely  complete 
and  equal,  suspension  of  the  right  of  separate  legation  in  the 
confederate  organization  of  the  seven  United  Provinces  of  the 
Netherlands.     (Bynkershoek,  QusBst.  Jur.  Pub.  lib.  ii,  C.  3,  4.) 

On  the  reconstitntion  of  the  German  Empire  after  the  peace 
of  Westphalia,  its  numerous  states  retained  each  a  quasi  sove- 
reignty, with  rights  of  legation.  (Furstenerius,  Do  Jure  Legat. 
Prino.  Germanise,  ^aM.)  The  existing  Bund,  formed  on  the  dis- 
solution of  the  empire,  secures  to  its  members  the  same  right ; 
but  they  severally  engage,  by  one  of  the  conditions  of  the  act 
of  union,  that  they  will  contract  no  engagement,  directed  against 
the  security  of  the  confederation,  or  of  the  individual  states  of 
which  it  is  composed.  (See  Wheaton's  His.  p.  448 ;  Wheaton's 
Elements,  by  Lawrence,  p.  69  et  seq* ;  Vattel,  Droit  des  Gens, 
liv.  iv,  ch.  5,  sec.  59 ;  Kluber,  Droit  des  Gens,  sec.  175  b.) 

In  like  manner,  the  several  Swiss  cantons  retained,  and  still 
retain,  rights  of  negotiation  in  regard  to  objects  of  political 
economy,  and  relations  of  vicinage  and  police,  subject  to  the 
general  power  of  the  confederation  to  make  war  and  peace,  con- 
tract alliances,  and  make  treaties  of  commerce ;  and  provided 
ulso,  that  no  cantonal  treaty  shall  conflict  with  the  rights  of 
the  confederation.  (Const,  de  la  Conf^fl.  Suisse,  ch.  i,  art.  8,  9. 
See  Recueil  des  Pieces  concernant  le  Droit  public  de  la  Conf^d. 
Suisse,  torn.  i. 

Next,  as  to  the  vassal  states  of  the  Turkish  Empire,  it  will 
suflSce  to  refer  to  treaties  concluded  by  the  United  States  and 
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by  European  governments  with  the  several  Barbarj  States^  our 
consuls  in  which  are  in  reality  diplomatic  much  more  than  com- 
mercial agents,  and  at  any  rate  possess  in  full  the  rights  of 
diplomatic  communication  with  the  ruling  pacha  or  bey,  and, 
indeed,  enjoy  the  general  privileges  of  embassy.  (Moreuil, 
Agens  Consulaires,  p.  128.) 

All  the  great  European  governments  in  the  East  Indies, — 
whether  purely  viceregal  like  those  of  Portugal  and  Spain, — or 
mixed  of  viceroyalty  and  of  semi-sovereign  trading  companies, 
like  those  of  the  Netherlands,  France,  and  Great  Britain, — have 
been  accustomed  to  receive  or  send  embassies  and  to  make 
treaties,  at  least  in  their  intercourse  with  the  indigenous  powers 
of  Asia  and  Africa.  (Bynkershoek,  Qusest.  Jur.,  Pub.  lib.  ii,  c. 
8 ;  Phillimore's  Inter.  JJaw,  vol.  ii,  p.  100.) 

But  the  cases  of  the  completest  pertinency  and  importance 
are  those  of  the  viceregal  dependencies  of  European  states, 
whether  the  same.be  in  Europe,  Asia,  or  America. 

In  consequence,  not  merely  of  the  magnitude  and  multifa^ 
rious  interests  of  such  dependencies,  but  of  their  remoteness 
from  the  seat  of  sovereign  power,  it  becomes  a  mere  necessity 
of  administration  that  they  should  have  and  exercise  a  limited 
authority  to  receive  and  to  send  public  ministers.  (Eluber, 
Droit  des  Gens,  s.  175  e.) 

I  do  not  mean  to  say  that  the  ju9  legationiSy  thus  exercised  by 
viceroys  and  governors  general,  in  common  with  great  political 
companies,  can  be  regarded  as  an  absolute  one,  and  of  sovereign 
right.  It  clearly  is  not.  They  can  treat  directly  only  so  far 
as  they  may  be  permitted  by  the  sovereign  on  whom  they 
depend.  And  any  other  sovereign  will  judge, 'in  his  discretion, 
to  what  extent  he  shall  acknowledge  the  diplomatic  powers  or 
agents  of  such  governor  general  or  viceroy,  and  what  agents, 
or  of  what  rank,  he  will  employ  to  reside  or  treat  in  such 
governorship  or  viceroyalty.  I  will  consider  those  relations  of 
the  question  hereafter.  I  am  dealing  now  only  with  the  general 
question  of  the  admissibility  and  reasonableness  of  the  fact  in 
some  form,  in  the  common  interest  of  all  parties,  not  less  the 
colonial  or  other  viceregal  dependency  and  its  own  sovereign, 
than  some  neighboring  foreign  sovereign. 
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It  would  be  tedious  to  collect  from  the  books  of  mere  history 
all  the  instances,  in  which  viceroys  and  governors  general  have 
exercised  a  qualified  right  of  negotiation.  I  shall  confine  my- 
self to  the  citation  of  writers  on  public  law,  with  more  par- 
ticular reference  to  the  exercise  of  this  power  by  viceroys  of 
the  Kings  of  Spain. 

Wicquefort  furnishes  a  long  series  of  examples  of  its  exercise 
by  the  Spanish  viceroys  of  Naples,  Milan,  and  the  Nether- 
lands. (L'Ambassadeur  et  ses  Fonctions,  torn,  i,  p.  39,  ed. 
1716.) 

A  fact  of  the  same  nature  is  mentioned  by  D.  Juan  Antonio 
de  Vera.     (El  Embajador,  dis.  ii,  p.  118.) 

Vattel  is  very  explicit  on  the  same  point.     He  says : 

"  Viceroys  and  chief  governors  of  a  sovereignty  or  remote 
province  have  frequently  the  right  of  sending  and  receiving 
public  ministers ;  but,  in  that  particular,  they  act  in  the  name 
and  by  the  authority  of  the  sovereign  whom  they  represent, 
and  whose  rights  they  exercise.  That  depends  entirely  on  the 
will  of  the  master,  by  whom  they  are  delegated.  The  viceroy 
of  Naples,  the  governors  of  Milan,  and  the  governors  general 
of  the  Netherlands  for  Spain,  were  invested  with  such  power." 
(Droit  des  Gens,  1.  iv,  ch.  5,  s.  61.  See  also  Wildman's  Inter. 
Law,  vol.  ii,  p.  85.) 

Nay,  a  publicist  of  great  and  merited  authority,  Oalliires, 
presents  this  custom  as  one  of  the  characteristic,  though  not 
altogether  peculiar,  usages  of  Spain,  in  the  following  passage : 

"  Of  the  powers  conferred  on  public  ministers  there  are  two 
kinds, — the  one  emanating  directly  from  the  sovereign, — the 
other  from  him  who  possesses  a  general  plenary  power,  with 
authority  to  substitute  plenipotentiaries  in  such  sovereign's 
absence ; — and  this  course  has  often  been  pursued  in  the  case  of 
Spanish  ministers,  when  engaged  in  negotiations  with  other 
ministers.  This  the  Spaniards  practised,  as  much  from  osten- 
tation of  grandeur  as  on  account  of  the  distance  from  the  court 
of  Madrid,  which  rendered  it  necessary  for  that  court  usually 
to  send  a  general  plenary  power  to  the  governor  of  the  Nether- 
lands for  the  direction  of  the  affairs  of  the  North, — and  another 
to  the  governor  of  the  Milanese  for  those  which  concerned  the 
Princes  of  Italy,  the  Swiss,  and  the  Grisons.     These  Spanish 
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governors  often  deputed  envoys,  who  were  recognised  as  public 
ministers  by  the  princes  and  the  states  to  which  they  were 
sent ;  and  the  ambassador  of  Spain  in  Switzerland  generally 
received  his  commission  from  the  governor  of  the  Milanese,  to 
whom  he  was  accustomed  to  render  an  account  of  his  negotia- 
tions. There  have  also  been  several  princes  and  states,  who 
maintained  ministers  near  these  Spanish  governors,  and  the 
Pope  confers  the  title  of  Apostolic  Nuncio  upon  his  minister  to 
the  viceroy  of  Naples."  (Galli^res,  Maniire  de  Ndgocier,  torn. 
i,  p.  168.) 

GalliSres,  it  will  be  observed,  while  speaking  of  this  practice 
as  an  ordinary  one  of  the  public  policy  of  Spain,  imputes  it  in 
chief  part  to  pride  of  power.  That  may  be  so.  But  conside- 
rations of  public  convenience,  growing  out  of  the  magnitude 
of  the  dominions  of  Spain  under  its  sovereigns  of  the  family 
of  Charles  I.,  are  a  better  and  a  su£5cient  explanation  of  the 
fact.  The  policy  of  Spain,  in  this  respect,  and  its  reasons,  are 
correctly  stated,  by  a  learned  jurist  of  that  day,  as  follows : 

'*  Question  arises,  whether  governors  of  provinces,  com- 
monly called  viceroys,  possess  the  right  of  legation  ?  It  would 
seem  that  they  do;  because  the  king,  in  appointing  such  a 
governor,  must  be  suppoesd  not  to  withhold  from  him  the  neces- 
sary powers  without  which  he  could  not  carry  on  his  govern- 
ment. Hence,  if  the  necessity  of  the  government  should  require 
a  diplomatic  mission,  the  right  of  legation  may  be  permitted  to 
the  governor  as  to  his  king,  since  the  governor  can  act  only 
according  to  the  will  of  the  king.  But,  although  the  king,  in 
committing  the  government,  is  deemed  to  have  committed  every 
thing  necessary  to  the  administration  of  the  government,  yet^ 
where  the  representation  of  sovereignty  is  committed,  it  must 
be  done  by  the  special  authority  of  the  king.  For  so  great  is 
the  apparent  magnitude  of  such  a  trust,  that  is,  for  the  right 
of  legation  to  be  exercised  by  a  governor  in  the  king's  name, 
that  it  cannot  be  allowed  without  special  mandate.  But  for 
this  consideration,  the  sovereign,  to  whom  such  a  minister  might 
be  sent,  is  not  bound  to  receive  him  with  the  solemnities  fixed 
for  ministers,  who  represent,  as  by  an  image,  the  eminence  of 
their  sovereign.     A  governor  might  send  a  deputy  of  his  own, 
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that  is,  when  the  same  is  requisite  to  the  performance  of  any 
thing  whioh  the  king,  in  charging  him  with  the  government, 
intended  to  empower  him  to  do ;  but  between  such  an  agent, 
and  a  minister  representing  the  eminence  of  the  king,  as  if  his 
very  image,  there  must  be  perpetual  difference  of  treatment. 
It  is  otherwise,  if  the  king  superadd  to  the  general  authority 
of  the  governor  that  of  sending  and  receiving  ministers,  as 
the  King  of  Spain  is  accustomed  to  do  in  regard  to  the  gover- 
nors of  the  Milanese,  of  Naples,  and  of  Flanders.  When  these 
governors  send  a  minister,  he  is  accounted  as  a  representative 
of  the  sovereignty  of  the  King  of  Spain.  Wherefore,  when  the 
governor  of  Milan  sends  a  minister  to  Rome,  he  is  received 
precisely  as  an  ambassador  of  the  King  of  France  is  received." 
(Liscovius,  De  Immunitate  Legatorum,  mem.  i.,  sec.  2,  p.  43.) 

This  last  particular,  so  conclusive  as  to  the  authority  of  the 
governor  of  Milan,  is  confirmed  by  Gregorio  Leti.  (Geremo- 
niale,  p.  445.) 

D.  Cristoval  de  Benavides  refers  to  the  practice  of  the 
Spanish  viceroys  in  this  respect,  as  he  himself  found  it  sub- 
aiBting  at  Brussels  in  the  time  of  the  Infantes  Isabel  and  Fer- 
nando.    (Advertencias  a  Frincipes  i  Embazadores,  p.  67.) 

A  single  incident  in  the  history  of  England  illustrates  the 
fact.  I  mean,  the  refusal  of  Queen  Elizabeth  to  receive  the 
minister  Assonville,  sent  to  her  by  the  Duke  of  Alba  as  governor 
of  the  Low  Countries.    (Howel,  Of  Ambassadors,  p.  185.) 

Elizabeth  might,  it  is  admitted,  refuse  to  receive  Assonville, 
on  the  ground  that  he  did  not  come  directly  from  his  sovereign ; 
but  so  also  she  might,  if  she  had  pleased,  have  received  him ; 
and  her  exception  is  characterized  by  Bynkershoek  as  a  frivo- 
lous one, — ^frivola  se  exceptione  uti, — it  being  nothing  but  an 
excuse  to  put  off  the  restitution  of  a  sum  of  money  seized  by 
her  on  its  way  from  Spain  to  Flanders.  (Bynkershoek,  QusBst. 
Jur.  Pub.,  lib.  ii,  c.  8,  p.  207.) 

In  principle,  he  who  has  power  to  transact  a  particular 
business,  must  have  the  power  of  employing  the  means  neces- 
sary for  its  transaction.  (Bynkershoek,  Ibid.,  p.  206 ;  Franck- 
enstein,  De  Jure  Legationum  dubio,  p.  6.)  If,  therefore,  the 
Crown  of  Spain  saw  fit  to  delegate  negotiating  functions  to  its 
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viceroys,  it  might  well  do  so ;  and  then  no  point  of  public  law 
would  remain  to  settle  but  one  of  the  names  and  forms,  in  and  . 
by  which  to  exercise  such  limited  jr/t^  legationia. 

It  may  be  true,  as  Wicquefort  says,  tiiat  the  ministers  of  the 
Spanish  and  Austrian  viceroys  were  only  deputieSy  to  whom  con- 
sideration was  shown  out  of  respect  to  the  sovereign  whom  such 
viceroys  represented.  (L'Ambassadeur,  tom  i,  p.  40.)  But  the 
power  thus  accorded  to  them  was  not  the  less  real,  and  was  the 
result  of  public  exigencies  on  both  sides,  without  which  the  fact 
would  not  have  continued  as  it  did  to  the  latest  period  of  the 
Austrian  authority  in  Belgium,  when  foreign  ministers  still 
resided  at  the  court  of  the  Governor  General  of  the  Austrian 
Netherlands  in  Brussels.  (Merlin,  Repertoire,  tom.xi,  p.  128.) 
Nor  is  there  anything  more  strange  in  it  than  that  the  minor 
states  of  the  German  Bund  should  continue  to  be  indulged  in 
adhering  to  the  right  of  legation,  and  being  represented  near 
the  sovereign  governments  of  Europe  and  America. 

Further  elucidation  of  the  question  may  be  found  in  the 
writings  of  many  other  publicists.  Indeed,  all  the  principal 
authorities  on  the  subject  agree  that  it  is  ustial  for  great  states 
to  delegate  the  negotiating  power,  under  proper  restrictions,  to 
the  viceregal  governors  of  distant  provinces,  although  most  of 
the  examples  given  are  derived  &om  the  diplomatic  history  and 
practice  of  Spain. 

Whilst,  in  the  progress  of  events,  the  appointment  and  the 
reception  of  ministers  by  viceroys,  in  Europe,  have  ceased  to 
be  common,  yet  the  same  fact  remains  constant  in  the  action 
of  the  ultramarine  establishments  of  Portugal,  the  Netherlands, 
and  Great  Britain,  in  Asia. 

It  will  not  answer  to  dispose  of  this  fact,  as  Merlin  does,  by 
speaking  of  it  as  applicable  only  to  the  '^  savages"  of  Asia  or 
Africa.  {Ubi supra.)  Nothing  could  be  more  inappropriate, 
than  such  a  phrase,  to  designate  the  ingenious,  industrious,  and 
learned  inhabitants  of  China  and  Japan, — or  the  equally  in- 
telligent and  industrious,  and  scarcely  less  literary,  Hindoos, 
Moors,  and  Parsis  of  Hindustan, — or  the  cultivated  martial  tribqs 
of  Affghanistan,  Persia,  and  Arabia.  The  Governor  General 
of  British  India  treats  with  all  these  nations,  because  of  their 
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proximity  to  one  another,  and  their  common  remoteness  from 
Great  Britain. 

Spain  has  lost  her  ultramarine  continental  possessions,  as 
Portugal  did  hers,  not  so  much  on  account  of  faulty  adminis- 
tration, as  because  of  doubtful  succession  or  disputed  supreme 
authority  at  home,  complicated  with  foreign  war.  It  was  just 
in  the.  same  way  that  England  lost  her  possessions  in  France, 
and  may  at  any  moment  lose  what  she  now  holds  in  Asia.  But 
Spain  still  retains  and  cultivates  her  power  in  the  three  rich 
colonies  of  Cuba,  Puerto  Rico,  and  the  Philippine  Islands. 

Whatever  considerations,  either  of  national  dignity  or  public 
convenience,  induced  the  Kings  of  Spain  to  confer  this  autho- 
rity on  their  viceroys  in  the  Netherlands  or  in  Italy,  applied 
with  still  greater  force  to  the  viceroys  in  their  imperial  provinces 
of  America  and  Asia. 

On  the  letter  and  face  of  the  Laws  of  the  Indies,  the  power 
necessarily  conferred  on  the  viceroys  of  New  Spain  and  Peru, 
and  the  presidents  or  governors  of  other  provinces,  the  nearest 
of  whom  were  at  comparatively  remote  distances  from  Spain, 
was  of  course  great, — and  limited,  not  so  much  by  the  terms  of 
the  statute,  which  are  general  and  comprehensive,  as  by  the 
particular  instructions  in  each  case,  the  desire  of  every  governor 
to  stand  well  at  home,  and  the  salutary  constraint  of  pros- 
pective regard  to  the  result  of  a  prooeao  de  resideneia,  (Leyes 
de  Indias,  lib.  iii,  tit.  3,  ley  2  et  aeq.) 

At  the  present  time,  the  authority  of  the  Governor  Captain 
General  in  the  island  of  Cuba,  as  also  in  the  Philippine  Islands, 
appears  to  be  coextensive  with  that  of  the  old  viceroys  and 
presidents  by  the  Laws  of  Indies.  (Zamora,  Legislacion  Ultra- 
marina,  s.  voc.  Cap.  Gen.) 

Nothing  can  be  more  comprehensive  than  the  language  of  the 
organic  laws  of  Philip  II,  which  Zamora  refers  to,  in  regard  to 
the  faculties  of  the  Viceroys  of  New  Spain  and  Peru.  "  They," 
says  one  law,  "  who  shall  be  appointed  viceroys  of  Peru  and 
New  Spain,  *  *  *  5n  all  things,  cases,  and  affairs  which  occur, 
are  to  do  whatever  appears  to  them,  and  they  see,  to  be  fit,  and 
shall  providq,  in  the  provinces  of  their  charge,  all  which  We 
might  do  and  provide,  of  whatever  quality  and  condition  it  may 
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be,  ^ere  they  goyerned  by  us  in  our  proper  person,  saving  sucb 
things  as  may  be  specially  prohibited."  (Leyes  de  Indiisis,  lib. 
iii,  tit  3,  ley  1.)  That  is  to  say,  it  is  according  to  the  nature 
of  the  functions  of  a  Spanish  American  viceroy,  that  he  should 
have  general  authority  as  to  all  matters  of  local  interest,  even 
though  of  external  relation. 

If,  therefore,  the  Spanish  government  should  not  prohibit  to 
the  governors  of  the  Philippine  Islands,  Cuba,  and  Puerto  Rico, 
authority  to  deal  with  local  questions  concerning  citizens  of  the 
United  States,  it  would  be  to  act  in  the  analogy  of  the  public 
law  of  Spain,  and  conformably  to  all  her  political  traditions. 

To  accomplish,  however,  the  desired  object  of  mutual  utility, 
it  does  not  need  to  go  to  the  extent,  in  this  respect,  which 
Spain  has  heretofore  practised.  Each  government  has  power 
to  give  to  its  consuls  such  rights  and  functions,  by  treaty  or 
statute,  as  it  pleases.  At  present,  neither  allows  to  the  consuls 
of  the  other  any  diplomatic  privilege.  (Comp.  U.  S.  Consular 
Instructions  of  1855,  ch.  i,  sec.  15,  with  Pefla  y  Peiia,  Practica 
Forense,  tom.  i,  Apend.)  But  neither  will  offend  against  any 
rule  of  public  law,  in  conceding  such  privilege,  in  such  degree 
as  they  choose  to  agree ;  and  the  examples  of  the  recent  conven- 
tions between  the  United  States  and  France,  and  between  the 
United  States  and  the  Netherlands,  are  in  point,  the  latter 
especially  so,  because  it  assumes,  for  the  Governor  of  Nether- 
lands-India, the  saAe  precise  diplomatic  functions,  which  are 
supposed,  in  this  communication,  for  the  governors  of  the 
Spanish  Indies. 

On  the  other  hand,  Spain  herself  has,  in  effect,  conceded  the 
whole  point  in  her  convention  with  England,  of  November  4, 
1845,  which  provides  that  "  the  consul  general  of  H.  B.  M., 
besides  making  report  to  his  own  government  of  every  fact  or 
circumstance,  which  he  may  think  contrary  to  the  stipulations 
between  Spain  and  England,  may  at  once  bring  them  to  the 
notice  of  the  Captain  General  of  the  island  of  Cuba,  in  order 
that  this  authority,  being  informed  of  the  case,  may  adopt 
opportune  measures  respecting  the  same,  assuming  that  the 
facts  are  as  represented  by  the  consul  general*"  (Requelme, 
Derecho  Internacional,  tom.  i,  p.  524.) 
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AH  the  considerations  which  led  to  this  convention,  as  set 
forth  in  its  preamble,  are  not  less  applicable  to  the  United 
States  than  to  Great  Britain. 

Finally,  there  is  another  modern  act  of  the  Spanish  govern- 
ment, which  tends  to  the  same  conclusion,  namely,  the  authority 
given  to  the  Captain  General  of  Cuba,  and  to  that  of  Puerto 
Bico,  to  suspend,  in  their  discretion,  the  functions  of  all  foreign 
consuls,  and  even  to  compel  them  to  leave  the  islands.  (Cir- 
cular of  March  24,  1829.)  If  this  purely  international  function 
may  fitly  be  exercised  by  the  Captain  General,  to  the  prejudice 
of  consuls,  other  governments  have  a  right  to  expect  that  he 
shall,  at  the  same  time,  be  intrusted  with  a  beneficial  power  in 
the  same  relation,  if  not  in  both  of  the  Spanish  Antillas,  at  any 
rate  in  Cuba. 

I  am,  very  respectfully, 

C.  GUSHING. 
Hon.  Wm.  L.  Marcy, 

Secretary  of  State* 


PARDONING  POWER. 

In  the  CArly  period  of  the  QoTemment,  there  was  irregularity  in  the  practice 
regarding  capital  sentences  under  acts  of  Congress,  that  is,  upon  the  point 
whether  the  conrict  should  be  executed  on  a  warrant  of  the  court  by  which 
he  was  tried,  or  of  the  President 

But,  in  the  administration  of  President  Jackson,  it  was  determined,  and  made 
known  by  circular  from  the  office  of  the  Attorney  General,  in  all  eases  to 
leave  the  execution  of  the  sentence  of  the  law  to  the  discretion  of  the  court, 
in  confidence  that  the  courts  will  give  a  reasonable  time  for  the  interposition 
of  executive  clemency  in  cases  where  it  ought  to  be  interposed. 

The  President  of  the  United  States  alone  has  the  power  to  pardon  offences 
committed  in  a  Territory  in  ▼iolation  of  acts  of  Congress. 

Attorney  General's  Office^ 

October  19,  1855. 

Sir  :  I  hare  considered  the  questions,  which  yon  committed 

to  my  charge  this  morning  verbally,  in  regard  to  the  possible 

contingency  of  criminal  proceedings  being  instituted  in  the 

Territory  of  Oregon,  or  the  State  of  California,  against  officers 
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or  soldiers  of  the  Army,  on  account  of  acts  performed  by  them 
in  the  discharge  of  their  duty. 

For  any  act  of  homicide,  however  justifiable  it  may  be,  and 
although  done  strictly  in  the  line  of  duty,  within  the  United 
States,  and  in  time  of  peace,  an  officer  or  soldier  of  the  Army 
is  subject  to  trial  by  the  civil  authority.  The  Articles  of  War 
explicitly  require,  that  any  officer  or  soldier,  accused  of  a 
capital  crime,  or  of  having  used  violence  against  the  person  of 
any  citizen  of  the  United  States,  such  as  is  punishable  by  the 
known  laws  of  the  land,  shall,  on  due  application,  be  delivered 
over  to  the  civil  magistrate  for  trial.  (See  opinion  of  April  7th, 
1854,  *  in  Steiner's  case,  ante,  vol.  vi,  p.  413.).  If  indicted, 
therefore,  and  demanded  for  trial,  a  soldier,  in  the  case  supposed, 
must  be  given  up  for  trial,  whether  in  California  or  in  Oregon. 

If  the  offence  be  committed  within  a  fort  or  other  building 
or  place,  the  site  whereof  is  ^^  ceded  to,  and  is  under  the  jurisdic- 
tion of,  the  United  States,"  then  the  party  is  to  be  tried  by  the 
courts  of  the  United  States;  and  the  punishment  is  either 
what  the  acts  of  Congress  prescribe,  or,  in  the  absence  of  such 
provision,  what  the  laws  of  the  State,  within  which  the  place 
is,  provide  for  the  same  offence  when  committed  within  the 
jurisdiction  of  the  State.  (Act  of  March  3d,  1825,  iv  Stat  at 
Large,  p.  145.) 

In  any  such  case,  it  is  clear  that  tl^e  President,  and  he  alone, 
would  have  the  right  to  pardon  a  convict,  though  the  fact  should 
occur  within  the  limits  of  a  State. 

Until  the  year  1830,  there  was  some  irregularity  in  the 
practice  of  the  Government  as  to  capital  executions  in  the  case 
of  conviction  under  acts  of  Congress ;  that  is,  upon  the  point 
whether  the  convict  should  be  executed  on  a  warrant  of  the 
court  by  which  he  was  tried,  or  of  the  President.  (Mr.  Wirt's 
opinion,  August  19th,  1828,  ed.  1851,  p.  145.) 

But,  in  1830,  the  President  ^^  determined  in  all  cases  to  leave 
the  execution  of  the  sentence  of  the  law  to  the  discretion  of  the 
court,  in  full  confidence  that  the  courts  will  give  a  reasonable 
time  for  the  interposition  of  executive  clemency  in  cases  where 
it  ought  to  be  interposed;"  and  notice  to  that  effect  was  com* 
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mnnicated  to  all  the  judges  by  circular  from  the  office  of  the 
Attorney  General.  (Opinions,  June  4th,  1880,  ed.  1851,  p.  707.) 

Such  is  now  the  established  practice.  The  court  sentences, 
and  fixes  the  day  of  execution;  and  unless  the  President  inter- 
pose, the  Marshal  of  the  United  States  proceeds  to  execution  in 
due  time. 

If,  therefore,  an  act  of  homicide,  charged  as  a  capital  ofience, 
occur  in  California  within  any  place  of  which  jurisdiction  has 
been  ceded  to  the  United  States,  it  may  be  taken  for  granted 
that  the  federal  court,  before  which  it  may  be  tried,  will,  in 
case  of  conviction,  fix  the  time  of  execution  at  such  a  day  as 
will  enable  the  President  to  pardon  if  he  see  fit.  If  the  case 
occur  within  the  proper  jurisdiction  of  the  State,  of  course  it 
will  be  beyond  the  control  of  the  President 

In  the  Territory  of  Oregon,  the  relations  of  the  question  are 
not  identically  the  same. 

The  judicial  power  of  that  Territory  is  vested  in  a  Supreme 
Oourt,  District  Courts,  Probate  Courts,  and  justices  of  the  peace. 
The  justices  of  the  Supreme  Court,  who  also  officiate  as  District 
Courts,  are  appointed  and  removable  by  the  President,  in  com* 
mon  with  other  legislative  officers  of  tilie  United  States.  (Act 
of  August  14th,  1848,  sec.  9,— ix  Stat,  at  Large,  p.  827.) 

Much  of  the  details  of  the  jurisdiction  of  the  courts  is  in 
terms  left  to  the  legislation  of  the  Territory ;  but,  according  to 
the  outlines  as  drawn  by  the  organic  act,  the  District  Courts 
have  the  same  jurisdiction  in  all  cases  arising  under  the  Con- 
stitution and  laws  of  the  United  States  as  is  vested  in  the  Cir- 
cuit and  District  Courts  of  the  United  States,  and  also  of  all 
cases  arising  under  the  laws  of  said  Territory  or  otherwise. 
(Ibid.  p.  827.) 

Then,  as  to  pardons,  the  same  statute  enacts  that  the  Gover- 
nor of  the  Territory  "may  grant  pardons  and  respites  for 
offences  against  the  laws  of  the  Territory ;  and  reprieves  for 
offences  against  the  laws  of  the  United  States  until  the  decision 
of  the  President  can  be  made  known  thereon.  (Ibid.  sec.  2, 
p.  824.) 

Thus,  it  appears  that  any  trial  in  the  Territory,  in  the  cases 
supposed,  must  take  place  before  judges  of  the  United  States, 
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but  the  power  of  pardon  may  not  necessarily  rest  with  the 
President.  That  will  depend  on  whether  the  indictment  be 
founded  on  a  territorial  or  on  a  federal  law. 

I  doubt  whether  a  homicide  committed  within  what  is  a  mere 
military  or  other  reservation,,  in  an  organized  Territory,  comes 
within  the  general  provision  of  the  act  of  Congress  as  to  the 
punishment  of  crimes  by  federal  law.  Such  reservation  is  not 
a  place  *^  ceded*'  to  the  United  States  in  the  apparent  sense  of 
the  act ;  that  is,  ceded  by  a  State.  It  is  under  the  jurisdiction 
of  the  United  States,  to  be  sure,  in  the  same  sense  that  the 
rest  of  the  Territory  is ;  and  is  excluded  from  pre-emption  and 
entry ;  but  is  not  under  the  jurisdiction  of  mere  federal  courts 
in  the  sense  of  that  act. 

If,  however,  it  be  a  place  within  the  unceded  Indian  country 
of  Oregon,  then  it  is  subject  to  the  federal,  as  distinguished 
from  the  territorial  law,  in  consequence  of  another  series  of 
statutes  and  of  legal  considerations. 

According  to  the  general  effect  of  the  provisions  of  the 
organic  law  of  the  Territory,  and  expressly  by  the  act  of  June 
5th,  1850,  (ix  Stat,  at  Large,  p.  487,)  the  federal  statute  regu- 
lating intercourse  with  the  Indian  tribes  west  of  the  Mississippi, 
is  made  applicable  to  the  Indian  country  in  Oregon.  (Opinion, 
June  22d,  1855,  ante,  p.  293.) 

That  statute,  enacted  June  80th,  1834,  declares  that  so  much 
of  the  laws  of  the  United  States,  as  provides  for  the  punishment 
of  crimes  committed  at  any  place  within  the  sole  jurisdiction 
of  the  United  States,  shall  be  in  force  in  the  Indian  country. 
This  provision  seems  to  apply  to  the  case  apprehended,  and  bring 
it  within  the  pardoning  power  of  the  President. 

I  have  carefully  examined  the  late  edition  (1854)  of  the 
revised  *' Statutes  of  Oregon,'*  to  see  if  they  throw  any  light 
on  what  there  is  obscure,  so  far  as  regards  the  present  subject, 
in  the  acts  of  Congress.  They  seem  to  bo  silent  on  the  points 
involved. 

It  deserves  note,  however,  that  the  statutes  of  Oregon  are 
explicit  in  declaring  the  true  rule  of  the  law  as  to  homicide, 
namely,  that  it  is  justifiable  when  committed  by  public  ofScers 
and  those  acting  by  their  command  in  their  aid  and  assistance, — 
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either  when  necessarily  committed  in  overcoming  actual  resist- 
ance to  the  execution  of  legal  process,  or  to  the  discharge  of 
any  legal  duty, — or  in  lawfully  suppressing  any  riot,  or  in  law- 
fully keeping  and  preserving  the  peace,— ^r  when  resisting  any 
attempt  to  murder  the  person,  or  to  commit  a  felony  in  the 
house  in  which  he  may  be.     (P.  186.) 

These  provisions  of  the  statute  are  but  declaratory,  and  do 
not  include  all  the  cases  of  justifiable  homicide ;  but  they  cover 
the  facts  reported  in  the  present  case,  of  laudable  attempts  of 
the  troops  to  defend  Indians  under  their  care  against  the  wanton 
outrages  of  mere  felons  and  murderers ;  and  any  jury  which 
convicts,  or  any  judge  who  accepts  and  executes  a  conviction 
of,  soldiers  in  such  circumstances,  will  be  guilty  of  gross  viola- 
tion of  law,  and  of  criminal  and  odious  servitude  of  the  mind 
to  the  worst  influences  of  prejudice  and  passion. 

I  will  not  permit  myself  to  anticipate  that  the  soldiers  con- 
cerned are  themselves  to  be  murdered  in  forms  of  law  on  ac- 
count of  their  resistance,  in  the  course  of  duty,  to  the  commis- 
sion of  deliberate  murder  by  citizens. 

Nevertheless,  to  meet  any  possible  question  of  conflicting  or 
doubtful  jurisdiction,  it  appears  to  be  advisable  that,  in  addition 
to  instructions  to  be  sent  to  the  Marshal  of  the  United  States 
for  the  Territory,  correspondence  be  had  with  its  Govei*nor  on 
the  subject. 

I  have  the  honor  to  be,  very  respectfully, 

C.  CUSHINa 

To  the  President. 


AMERICANS  IN  TURKEY. 

Citizens  of  the  United  States,  in  common  with  all  other  foreign  Christians, 
enjoy  the  privilege  of  exterritoriality  in  Turkey,  including  Egypt;  the  same 
in  the  Turkish  regencies  of  Tripoli  and  Tunis ;  and  also  in  the  independent 
Arabic  states  of  Morocco  and  Muscat. 

Attorney  General's  Office, 

October  23,  1855. 
Sir  :  In  my  communication  of  the  19th  ult.,  on  the  subject 
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of  the  judicial  authority  of  the  diplomatic  and  consular  agents 
of  the  United  States  in  Turkey  and  Ghina^  allusion  is  made  to 
the  fact  that  the  act  of  Congress  of  August  llth,  1848,  which 
regulates  this  matter,  provides  in  terms  for  the  exercise  of  such 
authority  by  ministers  and  consuls  in  Turkey,  only  so  far  as 
regards,  the  punishment  of  crime,  leaving  the  question  of  civil 
jurisdiction  to  stand  upon  treaties  or  the  peculiar  public  law  of 
the  Levant. 

The  important  distinction  thus  made  as  between  China  and 
Turkey  may  have  arisen  from  some  doubt  as  to  the  force  and 
effect  of  the  provisions  on  this  point,  contained  in  the  treaty 
between  the  United  States  and  the  Ottoman  Porte. 

I  confess  the  language  of  the  treaty  is  inexplicit,  and  appa- 
rently somewhat  equivocal.  The  words  of  the  main  article  are 
these : 

^'  If  litigations  and  disputes  arise  between  the  subjects  of  the 
Sublime  Porte  and  citizens  of  the  United  States,  the  parties 
shall  not  be  heard,  nor  shall  judgment  be  pronounced,  unless 
the  American  dragoman  be  present.  Causes  in  which  the  sum 
may  exceed  five  hundred  piastres,  shall  be  submitted  to  the 
Sublime  Porte,  to  be  decided  according  to  the  laws  of  equity 
and  justice.  Citizens  of  the  United  States  of  America,  quietly 
pursuing  their  commerce,  and  not  being  charged  or  convicted 
of  any  crime  or  offence,  shall  not  be  molested ;  and  even  when 
they  may  have  committed  some  offence,  they  shall  not  be 
arrested  or  put  in  prison  by  the  local  authorities,  but  they  shall 
be  tried  by  their  minister  or  consul,  and  punished  according  to 
their  offence,  following  in  this  respect  the  usage  observed  to- 
wards other  Franks."     (Art.  iv.) 

In  another  article  it  is  stipulated  that  ^^  American  merchants 
established  in  the  well-defended  states  of  the  Sublime  Porte  for 
purposes  of  commerce  *  *  shall  not  be  disturbed  in  their  affairs, 
nor  shall  they  be  treated  in  any  way  contrary  to  established 
usages."     (Art.  iii.) 

Finally,  the  treaty  further  stipulates  that  the  United  States 
may  appoint  consuls  '^  at  the  commercial  places  in  the  domin- 
ions of  the  Sublime  Porte,  where  it  shall  be  found  needful  to 
superintend  the  affairs  of  commerce,"  which  consuls  ^' shall 
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enjoy  suitable  distinction,  and  shall  have  necessary  aid  and 
protection."     (Art.  ii.) 

Now,  upon  the  superficies  of  these  articles,  and  of  all  the  rest 
of  the  treaty,  citizens  of  the  United  States  are  entitled  to  resi* 
dence  in  Turkey,  and  to  exemption  from  molestation  there,  only 
in  pursuit  of  ^'commerce,"  and  consuls  are  hut  officers  'Ho 
superintend  the  affairs  of  commerce." 

It  is  true,  that  Americans  in  Tu]|^ey,  committing  crime,  are 
to  be  tried  by  their  minister  or  consul,  '^  following  in  this  respect 
the  usage  observed  towards  other  Franks ;"  and  the  American 
<<  dragoman"  (not  the  minister  or  consul)  is  to  be  present  at  the 
trial  of  any  litigation  or  dispute  between  the  subjects  of  the 
Porte  and  citizens  of  the  United  States. 

But  how  is  it  in  the  case  of  a  '^  dispute"  between  two  citizens 
of  the  United  States  in  Turkey,  or  a  citizen  of  the  United 
States  and  a  subject  of  Austria,  France,  or  Great  Britain  ?  As 
to  these  important  questions,  the  treaty  is  either  silent  or 
obscure. 

What  are  the  *^  causes  in  which  the  sum  (demanded)  exceeds 
five  hundred  piastres,"  and  which  are  to  be  '^  submitted  tq  the 
Sublime  Porte  to  be  decided  according  to  the  laws  of  equity  and 
justice!"  Are  these  causes  between  citizens  of  the  United 
States,  or  between  citizens  of  the  United  States  and  other 
Franks,  or  causes  of  the  class  described  in  the  preceding  sentence, 
that  is,  between  Americans  and  subjects  of  the  Porte  ?  All  that, 
on  the  language  of  the  treaty,  is  matter  of  construction,  with 
much  margin  for  controversy. 

I  express  the  opinion,  in  the  communication  to  which  the 
present  is  supplementary,  that  "  commerce"  in  the  treaty  means 
any  subject  or  object  of  residence  or  intercourse  whatever ;  that, 
as  to  all  civil  affairs  to  which  no  subject  of  Turkey  is  a  party, 
Americans  are  wholly  exempt  from  the  local  jurisdiction ;  and 
that  in  civil  matters,  as  well  as  criminal,  Americans  in  Turkey 
are  entitled  to  the  benefit  of  'Hhe  usage  observed  towards  other 
Franks." 

I  think  the  '^  causes"  spoken  of  in  the  second  sentence  of  the 
fourth  article,  are  of  the  same  nature  as  to  parties  as  the 
'^  litigations  and  disputes"  mentioned  in  the  first  sentence,  that 
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is,  between  citizens  of  the  United  States  and  subjects  of  the 
Porte :  the  meaning  of  which  is,  that  causes  between  such  par- 
ties under  five  hundred  piastres  in  amount,  are  to  be  decided  bj 
the  ordinary  local  magistrates,  assisted  by  the  dragoman,  and 
causes  above  that  amount  by  the  Porte  itself,  that  is,  the  Sul- 
tan or  his  appropriate  minister,  with  intervention  of  the  minis- 
ter or  consul  of  the  United  States. 

My  conclusions  in  this  respect  are  founded,  first,  on  the 
phrase  in  the  second  article,  which  engages  that  citizens  of  the 
United  States  in  Turkey  shall  not  be  "  treated  in  any  way 
contrary  to  established  usages."  What  are  the  '^  established 
usages  ?"  Undoubtedly,  the  absolute  exemption  of  all  Franks, 
in  controversies  among  themselves,  from  the  local  jurisdiction 
of  the  Porte. 

I  will  not  repeat  here  what  has  been  said  in  previous  com- 
munications, as  to  the  ground  or  principle  of  the  right  of  exter- 
ritoriality asserted  by,  and  fully  conceded  to,  Franks  generally, 
that  is,  western  Christians,  in  Turkey.  But  it  may  be  needful 
to  show  by  some  few  authorities  the  full  extent  of  the  fact. 

In  truth,  as  already  intimated,  there  is  a  completely  dis- 
tinctive code  of  public  law,  for  the  Levant,  including  Barbary, 
that  is,  for  all  the  Mohammedan  countries  of  the  Mediterranean. 

For  ample  understanding  of  this,  we  may  take  the  condition 
of  the  consuls  and  subjects  of  France  in  the  Levant  as  an 
example. 

In  the  first  place,  the  French  consuls  enjoy  diplomatic  privi- 
leges, as  well  in  the  matter  of  personal  security  as  of  inter- 
course with  the  government.  (Moreuil,  Agens  Gonsulaires,  tit^ 
ii,  ch.  1.) 

Secondly,  French  subjects  in  the  Levant  constitute  a  nation 
there,  justiciable,  in  matters  civil  as  well  as  criminal,  by  the 
ministers  and  consuls,  and  according  to  the  law^s  of  France. 
(De  Clercq,  Guide  des  Oonsulats,  liv.  vii,  ch.  i,  s.  4.) 

Such,  in  substance,  is  the  condition  of  British  subjects  in  the 
Levant.     (Phillimore,  Inter.  Law,  vol.  ii,  p.  271.) 

So  it  is,  indeed,  with  subjects  of  the  other  independent  powers 
of  Christian  Europe.  (Wheaton's  Elements,  by  Lawrence, 
p.  166.) 
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On  the  general  doctrine  thus  in  force  in  the  Levant,  of  the 
exteriritorialty  of  foreign  Christians,  has  been  founded  a  com* 
plete  system  of  peculiar  municipal  and  legal  administration, 
consisting  of — 

1.  Turkish  tribunals  for  questions  between  subjects  of  the 
Porte  and  foreign  Christians. 

2.  Consular  courts  for  the  business  of  each  nation  of  foreign 
Christians. 

8.  Trial  of  questions  between  foreign  Christians  of  different 
nations  in  the  consular  court  of  the  defendant's  nation. 

4.  Mixed  tribunals  of  Turkish  magistrates  and  foreign  Chris- 
tians at  length  substituted  by  common  consent  in  part  for  cases 
between  Turks  and  foreign  Christians. 

5.  Finally,  for  causes  between. foreign  Christians,  the  substi- 
tution also,  at  length,  of  mixed  tribunals  in  place  of  the  separate 
consular  courts,  this  arrangement  introduced  at  first  by  the 
legations  of  Austria,  Great  Britain,  France,  and  Russia,  and 
then  tacitly  acceded  to  by  the  legations  of  other  foreign  Chris- 
tians. 

Such  is  the  outline  of  the  European  system  in  Turkey,  as 
explained  by  MM.  de  Clercq  and  de  Vallat,  the  latest  and 
fullest  authority  in  this  department  of  public  law.  (Guide 
pratique  des  Consulats,  liv.  Tiii,  ch.  2,  s.  1.) 

i  conceive  that,  notwithstanding  the  apparent  silence  of  the 
fourth  article  upon  the  whole  subject  of  the  civil  affairs  of 
Americans,  and  the  seeming  reference  of  their  crimes  alone  to 
"  the  usage  observed  towards  other  Pranks,"  yet  the  engage- 
ment in  the  second  article  secures  to  Americans  in  Turkey,  and 
consequently  to  the  consuls  of  the  United  States,  the  same 
rights  and  privileges  which  are  enjoyed  by  those  of  Austria, 
Great  Britain,  France,  or  Russia. 

This  opinion*  derives  confirmation  from  the  tenor  of  all  our 
treaties  with  the  Barbary  States.  The  earliest,  that  with 
Algiers,  may  be  taken  as  a  type.  It  provides,  in  Article  xv, 
as  follows : 

^^  Any  disputes  or  suits  at  law,  which  may  take  place  between 
the  subjects  of  the  Regency  and  the  citizens  of  the  United 
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of  North  America,  shall  be  decided  by  the  Dey  in  person  and 
no  other. 

^^Anj  disputes  which  may  arise  between  citizens  of  the 
United  States,  shall  be  decided  by  the  consul :  as  they  are,  in 
such  cases,  not  sul^ect  to  the  laws  of  the  Regency.*'  (viii  Stat, 
at  Large,  p.  135.) 

The  same  subject  is  yet  more  comprehensively  regulated  in  a 
second  treaty  with  Algiers,  as  follows : 

"  If  any  of  the  citizens  of  the  United  States,  or  any  persons 
under  their  protection,  shall  have  any  disputes  with  each  other, 
the  consul  shall  decide  between  the  parties ;  and  whenever  the 
consul  shall  require  any  aid  or  assistance  from  the  government 
of  Algiers  to  enforce  his  decision,  it  shall  be  immediately  granted 
•  to  him ;  and  if  any  disputes  shall  arise  between  any  citizens  of 
the  United  States,  and  the  citizens  or  subjects  of  any  other 
nation  having  a  consul  or  agent  in  Algiers,  such  disputes  shall 
be  settled  by  the  consuls  or  agents  of  the  respective  nations ; 
and  any  disputes  or  suits  at  law  that  may  take  place  between 
any  citizens  of  the  United  States,  and  the  subjects  of  the 
Regency  of  Algiers,  shall  be  decided  by  the  Dey  in  person, 
and  no  other."     (Ibid.  p.  227.) 

Similar  provisions  in  effect,  though  in  different  language,  occur 
in  the  two  treaties  with  Tripoli,  (viii  Stat,  at  Large,  p.  153, 
Ibid.  p.  216;)  and  in  the  two  treaties  with  Tunis.  (Ibid. 
p.  160,  299. 

Although  Morocco  does  not  stand  in  the  same  qualified 
dependence  on  the  Porte  with  Tripoli  and  Tunis  and  the  old 
Regency  of  Algiers,  yet  Americans  are  placed  on  the  like  footing 
there  as  in  the  states  of  Turkish  Barbary.     (Ibid.  p.  103, 486.) 

A  similar  provision  exists  in  the  treaty  with  the  Imaum  of 
Muscat.     (Ibid.  p.  459.) 

I  conceive  that  all  these  treaties,  assuming  tend  recognising 
the  same  doctrine  of  public  law,  that  is,  the  exterritoriality  of 
Americans,  and  the  judicial,  as  well  as  diplomatic  authority  of 
American  consuls,  serve  to  construe  and  to  explain  whatever 
there  is  of  uncertain,  obscure,  or  vague  in  the  treaty  with  the 
Ottoman  Porte. 

I  present  these  considerations  as  the  premises  of  the  suggestion 
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that  provision  ought  to  be  made  either  by  statute  or  regulation, 
to  define  the  legal  condition  of  persons  and  of  their  property 
in  civil  relations,  not  merely  in  China,  but  also  in  Turkey,  and 
in  all  countries  in  nrhich  the  right  of  exterritoriality  is  enjoyed 
by  citizens  of  the  United  States. 

I  have  the  honor  to  be,  very  respectfully, 

0.  GUSHING. 
Hon.  Wm.  L.  Marct, 

Secretary  of  State. 


EMINENT  DOMAIN  OF  THE  STATES.— EQUALITY  OF  :fHE  STATES. 

The  United  States  never  held  any  municipal  sovereignty,  Jarisdiction,  or  right 
of  soil  in  the  territory  of  which  any  of  the  new  States  are  formed  except  for 
temporary  purposes,  namely,  to  execute  the  trusts  created  by  deeds  of  ces- 
sion of  Yirfpnia,  Massachusetts,  Georgia,  and  other  States  in  the  original 
common  territory  of  the  Union,  or  by  the  treaties  with  France,  Spain,  and 
the  Mexican  Republic  in  the  territories  of  Louisiana,  the  Florida,  New 
Mexico,  and  California. 

The  prorisions  of  the  ordinance  for  the  organisation  of  the  North-West  Territory 
were  extinguished  by  the  Constitution,  or  if  any  of  them  retain  continuing 
validity  it  is  only  so  far  as  they  may  have  authority  derived  fk-om  some  other 
source,  either  the  compacts  of  cession  or  acts  of  Congress  under  the  Con- 
stitution. 

This  doctrine  has  been  applied  in  leading  cases  to  questions  touching  the  pro- 
perty in  public  lands,  the  relation  of  master  and  slave,  religion,  and  navigable 
waters,  and  the  eminent  domain ;  and  may  be  talse  as  the  established  legal 
truth. 

In  obedience  to  the  same  principle,  and  proceeding  in  the  same  line  of  adjudi- 
cation, it  must  have  been  held,  if  the  question  had  come  up  for  judicial 
determination,  that  the  provision  of  the  act  of  March  6th,  1820,  which 
undertakes  to  determine  in  advance  a  perpetual  rule  of  municipal  law  for 
all  that  portion  of  the  province  of  Louisiana  which  lies  north  of  the  paraUel 
of  thirty-six  degrees  and  thirty  minutes  north  latitude,  was  null  and  void 
ah  iiuifipto,  because  incompatible  with  the  organic  fact  of  equality  of  internal 
right  in  all  respects  between  the  old  «nd  the  new  States. 

The  same  doctrine  controls  the  question  of  the  relative  rights  of  the  United 
States  and  of  any  one  of  new  States,  in  regard  to  lands  occupied  by  the 
United  States  for  public  purposes  in  such  State. 

Attorney  General's  Office, 

October  24,  18o5. 
Sir  :  Tour  communication  of  the  5th  inst.  calls  my  attei^tion 
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to  the  question,  submitted  in  a  previous  letter,  whether  the  legal 
condition  of  the  Navy  Yard  at  Pensacola  is  such  as  to  give 
complete  jurisdiction  to  the  United  States  and  exclude  that  of 
the  State  of  Florida? 

The  particular  matter  is  one  of  taxation.  But  we  need  not 
embarrass  ourselves  now  with  that  point.  It  will  be  assumed, 
for  the  purpose  of  this  opinion,  that  the  power  of  taxation 
claimed  under  the  laws  of  the  State  of  Florida  in  the  present 
case  is  such,  as  to  persons  or  property,  as  might  lawfully  be 
exercised  in  any  place  where  the  State  has  proper  jurisdiction. 
Thus  we  shall  have  to  consider  only  the  naked  question  of  the 
relative  jurisdiction  of  the  United  States  and  of  the  State  in 
the  Navy  Yard. 

I  consider  it  a  settled  point  that  no  State  retains  the  power 
of  taxation,  or  any  other  municipal  power,  as  applied  to  a  site 
purchased  by  the  Government  for  lawful  public  uses,  and  of 
which  the  jurisdiction  has  been  expressly  ceded  to  the  United 
States  in  the  usual  form  by  the  State  in  which  the  land  lies. 
(See  opinion  of  June  24th,  1854,  ante,  vol.  vi,  p.  667.) 

But,  here,  the  case  finds  that  the  site  is  of  public  domain 
reserved  by  the  United  States  while  Florida  was  a  Territory, 
not  of  land,  or  of  jurisdiction  in  land,  expressly  ceded  by  the 
State  of  Florida.  (Act  of  June  28th,  1832,  iv  Stat,  at  Large, 
p.  551.)  Do  the  United  States  possess  exclusive  jurisdiction 
over  such  a  place  ? 

The  act  of  Congress  for  the  admission  of  Florida  into  the 
Union  provides  that  the  State  shall  never  interfere  with  the  pri- 
mary disposal  of  the  public  lands  lying  within  it,  nor  levy  any 
tax  on  the  same  whilst  remaining  the  property  of  the  United 
States.  (Act  of  March  3d,  1845,  v  Stat,  at  Large,  p.  743.) 
But  that  is  question  of  the  property  of  the  United  States  as 
property,  not  of  the  federal  jurisdiction  in  a  military,  naval,  or 
other  public  site  or  reservation. 

So  that  the  inquiry  is  reduced  to  this :  Is  the  jurisdiction  of 
the  State  excluded  by  implication  of  law,  in  the  case  of  a  place 
reserved  therein  fbr  lawful  public  uses  by  the  Federal  Govern- 
ment, either  before  or  after  the  same  became  a  State,  but  as  to 
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-which  there  has  been  no  cession  of  jurisdiction,  or  other  express 
act  to  this  effect,  on  the  part  of  the  State  ? 

The  language  of  the  Constitution  is,  that  Congress  shall  have 
power  ^'  to  exercise  exclusive  legislation  in  all  cases  whatsoever 
over  such  District  as  may,  by  cession  of  particular  States,  and 
the  acceptance  of  Congress,  become  the  seat  of  the  Govern* 
ment  of  the  United  States,  and  to  exercise  like  authority  over 
all  places  purchased  by  the  consent  of  the  legislature  of  the 
State  in  which  the  same  shall  be,  for  the  erection  of  forts, 
magazines,  "arsenals,  dock  yards,  and  other  needful  buildings." 

There  is  another  provision,  which  declares  that  "  Congress 
shall  have  power  to  dispose  of,  and  make  all  needful  rules  and 
regulations  respecting  the  territory  or  other  property  belonging 
to  the  United  States." 

Now,  it  has  been  adjudged  that  mere  ownership  and  occu- 
pancy, by  the  United  States,  of  land  within  a  State,  do  not 
suffice  to  oust  the  jurisdiction  of  the  State,  even  when  such 
occupancy  is  with  the  full  knowledge  and  tacit  consent  of  such 
State.     (The  People  v.  Godfrey,  xvii  Johnson,  p.  225.) 

And,  on  the  other  hand,  it  has  been  adjudged  that  an  act.  of 
the  legislature  of  the  State,  by  which  its  consent  is  given  to  the 
purchase  or  cession  by  the  United  States  of  a  parcel  of  land 
within  it  for  any  of  the  uses  specified  by  the  Constitution,  vests 
the  exclusive  jurisdiction  thereof  in  the  United  States,  without 
there  being  a  cession  of  jurisdiction  in  terms.  "  Purchased  by 
the  consent  of  the  legislature  of  the  State,"  is  the  condition  of 
the  Constitution.  (United  States  v.  Cornell,  ii  Mason,  p. 
60.     S.  C,  p.  95.) 

But,  neither  of  these  adjudications  disposes  of  the  precise 
question.  For,  in  a  case  which  occurred  in  Pennsylvania,  it 
was  decided  that  a  military  post,  held  by  the  United  States 
under  a  title  anterior  to,  or  independent  of,  that  of  the  State, 
did  not  of  itself  carry  jurisdiction.  There  must  also  be  legis- 
lative assent  of  the  State.  (Commonwealth  v.  Young,  i  Hidl's 
Law  J.,  97  ;  S.  C,  Bright's  R.,  p.  802.) 

The  United  States  hold  this  tract  of  land  in  Pensacola  by  a 
title  anterior  to  the  existence  of  the  State  of  Florida,  it  is 
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clear ;  but  does  that  satisfy  the  demand  of  the  Constitution  ? 
I  doubt  if  it  can  be  so  held  in  law. 

It  is  remarkable  how  silent  the  Constitution  is  on  the  subject 
of  a  Territory  so  called,  that  is,  an  organized  government  within 
the  Union,  but  not  of  it.  Once  only  does  the  word  "  territory" 
occur  in  the  Constitution,  and  then  it  is  the  "  territory  or  other 
property,"  of  which  Congress  is  to  "  dispose :"  none  of  these 
being  very  apt  expressions  to  describe  political  legblation  for  a 
territorial  government. 

What  in  this  respect  was  left  very  vague  in  the  Constitution 
has  not  been  satisfactorily  settled  by  judicial  exposition, 
although  the  progress  of  events  and  of  public  discussion  has  at 
length  contributed  to  impart,  of  late,  more  of  distinction  and 
of  clearness  to  the  perceptions  of  statesmen  on  the  subject 
But  the  line  of  legislative  authority  is  not  yet  fully  drawn  out 
in  the  general  mind,  as  between  Congress  and  the  legislature  of 
a  Territory. 

I  will  not  undertake,  until  the  question  arises,  to  determine 
whether,  in  a  military  or  other  reservation  within  a  Territory, 
thQ  legislative  jurisdiction  of  Congress  be  complete  and  exclu- 
sive or  not.  Concede,  for  the  argument's  sake,  that  it  is  so. 
Must  we,  therefore,  conclude  that  the  same  jurisdiction  continues 
to  subsist,  by  reservation  of  land  merely,  when  the  Territory 
has  passed  into  the  condition  of  a  State,  and  become  a  member 
of  the  Union  ?  I  much  incline  to  think  not.  I  doubt  whether 
simple  ownership  as  of  public  domain,  and  reservation  thereof 
by  the  President  for  naval  or  military  objects,  will  constructively 
fulfil  the  requisition  of  the  Constitution,  and  supply  the  absence 
of  assent  by  the  new  State. 

Nor  would  it  seem  that  such  assent  of  a  State  is  implied  by 
silence  on  the  point ;  for,  except  in  regard  to  certain  proprie- 
tary interests  of  the  United  States  within  a  new  State,  which 
interests  it  is  customary  to  secure  by  compact,  such  new  State 
comes  into  the  Union  having  political  rights  co>equal  with  older 
States. 

What  is  a  naval  or  military  reservation  ?  Simply  an  act  of . 
the  President,  under  authority  of  law,  withdrawing  so  many! 
acres  of  the  public  domain  from  the  immediate  administration ' 
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of  the  Commissioner  of  Public  Lands, — that  is,  from  sale  at 
pablic  auction  and  by  pre-emption  or  general  private  entry, — 
and  appropriating  it  for  the  time  being  to  some  special  use  of  the 
Government.  I  am  not  prepared  to  say  that  such  an  act  of  the 
President  excludes  the  jurisdiction  of  the  State  in  which  the 
land  lies,  whether  the  reservation  be  made  before  or  after  the 
admission  of  such  State  into  the  Union. 

By  such  reservation,  so  long  as  it  lasts,  the  property  remains 
in  the  Government,  and  the  use  also ;  but  not  necessarily  the 
municipal  jurisdiction. 

The  Supreme  Court  has  determined  that  the  United  States 
never  held  any  municipal  sovereignty,  jurisdiction,  or  right  of 
soil  in  the  territory  of  which  any  of  the  new  States  have  been 
formed,  except  for  temporary  purposes,  and  to  execute  the 
trusts  created  by  the  deeds  of  cession  executed  by  the  States 
of  Virginia,  Massachusetts,  Georgia,  and  others  of  the  old 
States  in  regard  to  the  original  territory  of  the  United  States, 
and  by  the  treaties  with  France,  Spain,  and  the  Mexican  Re- 
public in  regard  to  the  foreign  territories  of  Louisiana,  the  two 
Floridas,  New  Mexico,  and  California.  (Pollard  v.  Hagan,  iii 
Howard,  p.  212.) 

In  conformity  with  this  doctrine,  it  has  been  recently  held 
that  the  emment  domain,  in  a  military  reservation  made  in  a 
Territory  and  continued  to  the  present  time,  became  vested  in 
the  State  on  its  admission  into  the  Union.  (U.  S.  v.  Rock 
Island  Bridge  Company,  MS.). 

To  the  same  effect  is  the  series  of  decisions  of  the  Supreme 
Court,  that  all  the  provisions  of  the  celebrated  ordinance  of 
1787  were  extinguished  by  the  Constitution,  or,  if  any  of  its 
provisions  have  continuing  validity,  it  is  not  because  they  are  in 
that  ordinance,  but  only  so  far  as  they  may  have  authority  de- 
rived from  some  other  source,  either  compacts  of  cession  or  acts 
of  Congress  under  the  Constitution. 

This  general  proposition  has  been  applied  by  the  Supreme 
Court  to  questions  touching  the  public  domain,  (Pollard  t;. 
Hagan,  ubi  supra,)  to  the  relation  of  master  and  slave,  (Strader 
V.  Graham,  x  Howard's  R.,  p.  82,)  to  questions  of  religion, 
(Permoli  v.  City  of  New  Orleans,  iii  Howard,  p.  589,)  and  to 
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navigable  waters,  (Veazie  v.  Moor,  xiv  Howard,  p.  568,)  and  it 
may  be  taken  as  an  established  truth. 

By  the  force  of  the  same  principle,  and  in  the  same  line  of 
adjudications,  the  Supreme  Court  would  have  had  to  decide  that 
the  provision  of  the  act  of  March  6th,  1820,  which  undertakes 
to  determine  in  advance  the  municipal  law  of  all  that  portion 
of  the  original  province  of  Louisiana  which  lies  north  of  the 
parallel  of  thirty-six  degrees  and  thirty  minutes  north  latitude, 
was  null  and  void  ab  incepto,  if  it  had  not  been  repealed  by  a 
recent  act  of  Congress.  (Comp.  iv  Stat,  at  Large,  p.  848,  and 
x  Stat,  at  Large,  p.  289.)  For  an  act  of  Congress,  which  pre- 
tends of  right,  and  without  consent  or  compact,  to  impose  on 
the  municipal  power  of  any  new  State  or  States,  limitations  and 
restrictions  not  imposed  on  all,  is  contrary  to  the  fundamental 
condition  of  the  confederation,  according  to  which  there  is  to 
be  equality  of  right  between  the  old  and  new  States  ^^  in  all 
respects  whatever." 

I  will  not  pursue  the  argument  into  other  details  and  illustra- 
tions, but  content'  myself  with  recommending  that  application 
be  made  to  the  State  of  Florida  for  cession  of  the  jurisdiction 
in  this  case  to  the  United  States. 

I  have  the  honor  to  be,  very  respectfully, 

0.  GUSHING. 

Hon.  James  C.  Dobbin, 
Secretary  of  the  Navy. 


DUTIES  OP  ATTORNEY  GENERAL. 

The  relation  of  the*  Attorney  General  to  any  one  of  the  Departments,  in  refer- 
ence to  lawsuits  in  the  business  of  the  latter,  is  that  of  counsel  to  client, 
determining  matters  of  law,  but  leading  all  considerations  of  mere  adminis- 
trative expediency  to  the  proper  Department 

Attorney  General's  Office, 

October  25,  1865. 
Sir  :  Tour  communication  of  the  18th  instant  transmits  to 
me  a  letter  from  the  Chief  Topographical  Engineer, — submitting 
a  report  of  Lieutenant  Colonel  Graham,  respecting  the  unlan- 
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ful  seizure,  by  the  city  of  Kenosha,  in  the  State  of  Wisconsin, 
of  certain  property  of  the  United  States, — requests  "  that  such 
legal  measures  may  be  taken  as  the  circumstances  of  the  case 
demand." 

It  is  stated  in  this  report  that,  on  the  affidavit  of  one  Andrew 
Leonard,  the  city  of  Kenosha,  as  plaintiff  in  replevin  against 
Robert  M.  Millar,  and  by  such  process  of  replevin,  took  posses- 
sion of  a  horse-power  pile-driver  and  a  crane  scow-boat,  with 
their  tackle  and  furniture,  belonging  to  the  United  States,  and 
at  the  time  in  the  custody  of  one  Charles  Myers  on  behalf  of 
the  Government. 

It  is  further  stated  that  the  pretence  of  right  set  up  by  said 
Leonard,  in  the  name  of  the  city,  was  without  lawful  founda- 
tion, and  the  suit  was  colorable  only,  for  the  purpose  of  get- 
ting possession  of  the  dredge  and  sco.w-boat. 

It  is  further  stated  that,  on  reconsideration  of  the  subject, 
the  city  discontinued  the  suit  and  restored  the  property  in 
question  to  the  agent  of  the  United  States. 

Assuming  the  facts  to  be  as  thus  represented,  the  United 
States  might  sue  the  officers  of  the  city  concerned,  and  espe- 
cially the  Mayor  and  Mr.  Fish,  who  were  most  active  in  the 
transaction ;  Mr.  Myers  could  also  maintain  a  personal  action 
against  Mr.  Fish,  for  an  assault,  which  occurred  incidentally  in 
the  course  of  the  transaction ;  and  an  indictment  might  be  pre- 
ferred against  Leonard. 

But  the  question  whether  any  process  shall  be  instituted  in 
the  case,  and  if  so,  whether  against  all  the  parties  or  only  one 
or  more  of  them,  and  in  which  of  the  various  forms  of  action, 
are  questions  of  public  policy  and  executive  determination  ap- 
pertaining to  the  Department,  which,  by  law,  has  charge  of  the 
subject-matter. 

The  relation  of  the  Attorney  General  to  any  one  of  the 
Executive  Departments,  in  such  questions,  is  that  of  counsel  to 
client,  namely,  to  give  advice  as  to  the  legal  right,  and  instruct 
procedure,  if  desired,  leaving  all  considerations  of  administra- 
tive exigency  or  expediency  to  the  decision  of  the  proper  De- 
partment. 

I  shall,  therefore,  embrace  the  earliest  convenient  opporta- 
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nity  of  conference  with  you,  before  issuing  instructions  on  the 
subject,  in  order  to  have  the  benefit  of  your  judgment  regard- 
ing the  various  alternative  lines  of  action,  of  which  the  case 
admits. 

I  have  the  honor  to  be,  very  respectfully, 

C.  GUSHING. 

Hon.  Jefferson  Davis, 
Secretary  of  War. 


ARMY  SUTLERS. 

Army  sutlers  are  not  subject  to  a  license  in  the  State  of  California  on  sales 
made  by  tbem  to  officers  or  soldiers  of  the  Army,  nor  to  tax  on  goods  kept  by 
them  at  a  military  post  for  that  purpose  ;  but  sutlers  may  be  compelled  to 
pay  license  if  they  enter  into  general  trade  within  the  State. 

Attorney  General's  Office, 

October  27,  1855. 
'  Sir  :  The  letter  of  George  F.  Hooper,  sutler  at  Fort  Yuma, 
in  the  State  of  California,  enclosed  in  your  communication  of 
the  23d  instant,  raises  three  distinct  questions,  namely : 

1.  Whether  the  State  of  California  can  lawfully,  by  statute, 
compel  an  army  sutler,  duly  appointed,  and  serving  at  a  mili- 
tary post  of  the  United  States,  to  take  out  a  license  under  the 
authority  of  the  State. 

2.  The  kindred,  but  not  identical,  question,  specially  men- 
tioned in  your  communication,  whether  the  State  of  California 
can  lawfully  impose  a  tax  on  articles  kept  by  him,  at  that  post, 
for  sale  to  the  soldiers. 

3.  Whether  persons  or  things,  within  or  at  the  post  of  Fort 
Yuma,  are  subject  to  the  tax-power  of  the  State  of  California. 

On  the  first  and  second  points  there  is,  in  my  judgment,  no 
reasonable  room  for  doubt. 

A  post  sutler  is  a  sort  of  a  warrant  officer  of  the  Army,  ap- 
pointed by  the  Secretary  of  War.  (Reg.  of  1847,  Nos.  279, 
281,  284.)  He  Ben^eB  with  the  Army,  by^  the  very  letter  of  the 
statute,  and  is  subject  to  orders  according  tq  the  Articles  of 
War.    (No.  60.)    He  enjoys  privileges  of  sale,  to  be  sure,  but 
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he  is  also  subject  to  correspondent  obligations,  including  super- 
vision and  taxation  by  the  council  of  administration  of  the  post. 
(Reg.  1847,  Nob.  264,  266,  286.) 

Under  these  circumstances,  a  post  sutler  has,  in  my  judgment, 
the  same  right  to  discharge  his  duties  in  the  Army^  unmolested 
by  the  laws  of  the  State  in  which  the  post  is,  that  the  com- 
mandant of  the  post  has  to  drill  the  soldiers  under  his  command, 
and  a  State  might  as  well  demand  a  license  in  one  case  as  in  the 
other. 

The  statute  of  California  enacts  that  there  shall  be  assessed 
and  paid  into  the  county  treasury  for  county  expenditures,  the 
following  license  taxes,  namely,  ^  for  each  license  to  vend  goods, 
wares,  and  merchandise  of  either  foreign  or  domestic  growth,' 
so  much ; — with  enumeration  of  various  other  pursuits  subject  to 
license,  and  further  authority  to  cities  and  towns,  to  tax  the 
same  business  for  corporate  purposes ;  and  the  statute  proceeds 
to  provide  a  fine  for  each  act  of  sale  without  license.  (Act  of 
April  22d,  1860.) 

I  think  this  statute  was  never  intended  to  apply  to  a  post 
sutler ;  that  it  does  not  lawfully  in  terms  apply  to  him ;  and 
that  any  attempt,  on  the  part  of  the  officers  of  the  State,  or  of 
any  county,  city,  or  town,  to  apply  it  to  him,  would  be  encroach- 
ment on  the  jurisdiction  of  the  United  States.  (Constitution, 
Art.  VI,  8.  2.) 

The  second  point  touches  the  first  in  some  of  its  legal  rela- 
tions, and  some  of  the  considerations  applicable  to  each  are 
identical ;  but  in  other  respects,  the  question  of  a  tax  on  goods 
differs  from  that  of  a  personal  license. 

In  the  great  case,  determined  more  than  thirty  years  ago,  in 
which  the  Supreme  Court  adjudged  that  a  State  could  not  tax 
the  Bank  of  the  United  States,  Chief  Justice  Marshall  says : 

'^  Can  a  contractor,  for  supplying  a  military  post  with  pro- 
visions, be  restrained  from  making  purchases  within  any  State, 
or  from  transporting  the  provisions  to  the  place  at  which  the 
troops  were  stationed,  or  could  he  be  fined  or  taxed  for  doing 
so  ?  We  have  not  yet  heard  these  questions  answered  in  the 
affirmative."  (Osborne  v.  U.  S.  Bank,  ix  Wheaton,  p.  788, 
867.) 
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The  goods  of  a  post  sutler  are  scarcely  distinguishable  from 
a  contractor's  supplies,  the  immunity  of  which  is  here  assumed 
by  the  court  as  an  axiom  or  postulate  of  reasoning  on  the  subject 
of  relation  between  Federal  authority  and  that  of  a  State. 

In  an  earlier  case,  and  in  a  subsequent  one,  in  both  of  which 
the  delicate  question  of  the  limits  between  the  tax-power  of  the 
several  States  and  the  authority  of  the  General  Government  is 
largely  discussed,  the  same  great  judge  says  that  '^  The  sove- 
reignty of  a  State  (in  respect  of  taxation)  extends  to  every- 
thing which  exists  by  its  own  authority,  or  is  introduced  by  its 
permission;"  but  that  it  does  not  extend  to  ''those  means, 
which  are  employed  by  Congress  to  carry  into  execution  powers 
conferred  on  that  body  by  the  people  of  the  United  States." 
(McCuUough  V.  The  State  of  Maryland,  iv  Wheaton,  p.  316 ; 
Weston  V.  The  City  Council  of  Charleston,  ii  Peters,  p.  449, 
467.) 

The  supply  of  goods  to  the  officers  and  soldiers  of  a  post  by 
the  post  sutler  is  one  of  the  means  authorized  by  Congress,  in 
the  exercise  of  the  war  power  intrusted  to  it  by  the  Constitution. 

I  am  clearly  of  opinion,  therefore,  that  the  State  of  California 
has  no  power  to  tax  the  goods  of  a  post  sutler. 

All  the  doctrines  of  the  Supreme  Court  in  the  foregoing 
cases,  so  far  as  pertinent  to  this  question,  reappear  in  a  still 
later  case,  in  which  the  question  was  of  the  right  of  a  State  to 
tax  the  salary  of  an  officer  of  the  United  States.  (Dobbins  v. 
The  Commissioners  of  Erie  County,  xvi  Peters,  p.  485.) 

There  is  a  series  of  cases,  in  which  the  power  of  a  State  to 
impose  a  license  on  the  business  of  dealers  in  exchange,  (Nathan 
V.  The  State  of  Louisiana,  viii  Howard,  p.  78 ;)  or  to  require 
importers  of  foreign  goods  to  take  out  a  license,  (Brown  v.  The 
State  of  Maryland,  (xii  Wheaton,  p.  419 ;)  or  to  prohibit  the 
sale  of  certain  articles  of  merchandise,  (Thurlow  v.  The  Com- 
monwealth of  Massachusetts,  v  Howard,  p.  504;)  or  to  impose 
taxes  on  alien  passengers,  (Smith  v.  Turner,  vii  Howard,  p. 
288,) — has  been  very  fully  discussed  by  the  Supreme  Court. 

In  all  these  cases,  the  court,  while  giving  to  the  authority  of 
the  State,  in  the  respective  matters,  as  large  a  range  as  possi- 
ble, unanimously  agree  that  such  authority  will  reach  only  pro- 
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perty  and  business/'  '^  which  cannot  properly  be  denominated 
the  means  of  the  General  Government."  (viii  Howard's  R.  p. 
82.) 

Among  the  above  decisions,  there  is  one,  that  of  Brown  v. 
The  State  of  Maryland,  wherein  the  Supreme  Court  pronounce 
a  law  of  that  State,  which  requires  a  license  of  all  importers  of 
foreign  goods,  unconstitutional,  because  it  interferes  with  the 
constitutional  powers  of  the  General  Government  That  case 
bears  on  the  license  act  of  the  State  of  California  generally,  in 
so  far  as  the  act  applies  to  foreign  goods,  and  specially  as  ap- 
plied to  a  post  sutler. 

There  is  an  opinion  of  one  of  my  predecessors,  (Mr.  Attorney 
General  Mason,)  which  confirms  my  own  conclusions  on  this 
point. 

In  the  interval  between  the  acceptance,  by  the  Republic  of 
Texas,  of  the  terms  of  annexion  proposed  by  the  United  States, 
and  before  the  formation  of  a  State  government,  bonds  were 
executed  by  the  authorities  of  Texas  for  duties  of  import  on 
sutlers'  goods,  imported  by  the  sutlers  attached  to  the  Army 
of  the  United  States,  which  had  entered  the  Republic,  with  its 
assent,  and  for  its  protection,  under  the  command  of  General 
Taylor. 

Mr.  Mason  expresses  the  opinion  that  these  goods  were  no 
more  subject  to  duty  than  the  arms,  munitions  of  war,  and  hos- 
pital-stores designed  for  the  use  of  the  Army,  and  recommends 
application  to  the  Republic  of  Texas  to  have  the  bonds  can- 
celled.    (Opinion,  January  6th,  1846,  edit.  1851,  p.  1775.) 

I  conclude,  for  all  these  reasons,  that  the  post  sutler  at  Fort 
Yuma  cannot  lawfully  be  required  by  the  State  of  California  to 
take  out  a  license,  and  that  no  tax  can  be  lawfully  imposed  on 
his  goods  by  authority  of  the  State. 

This  opinion  proceeds  on  the  premises  that  the  sutler  does 
not  undertake  to  evade  the  rights  of  the  State  by  using  his 
warrant  as  a  cover  for  carrying  on  the  general  business  of  sale 
to  its  citizens.  I  do  not  think  his  warrant,  as  a  sutler,  would 
protect  him  in  such  contingency.  But  his  conduct,  in  that 
respect,  is  of  course  within  the  control  of  the  council  of  admi- 
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nistration  of  the  post,  and  still  more  of  that  of  the  War 
Department. 

I  reserve  for  another  communication  what  has  occurred  to 
me  in  regard  to  the  relation  of  the  jurisdiction  of  the  State  to 
that  of  the  United  States  in  Fort  Yuma. 

I  have  the  honor  to  be,  very  respectfully, 

C.  GUSHING. 
Hon.  Jefferson  Davis, 
Secretary  of  War. 


CONSTRUCTION  OF  THE  MESILLA  TREATY. 

By  the  terms  of  the  Mesilla  Treaty,  seven  millions  of  dollars  were  to  be  paid  to 
the  Mexican  Republic  on  the  exchange  of  raUfications,  and  three  millions 
were  to  become  due  when  the  new  boundary  line  should  be  surreyed,  marked, 
and  established. 

The  *'  establishment"  of  the  line  consists  of  the  official  agreement  of  two  Com- 
missioners, appointed  one  by  each  goTemment,  to  survey,  mark,  and  establish 
the  line ;  and  that  agreement,  when  duly  made,  is  conclusive  against  both 
governments. 

According  to  the  public  law  of  the  monarchies  of  Europe,  the  authority  of 
ministers,  and  perhaps  of  international  commissioners,  expires  on  the  death, 
deposition,  or  abdication  of  the  prince ;  but  not  so  as  between  the  American 
Republics,  in  which  the  executive  power  is  permanent  and  continuous,  with- 
out reg^d  to  the  govemiug  person,  and  there  is  no  interruption  of  the 
authority  or  renewal  of  the  credentials  of  their  public  ministers  on  a  change 
of  President  for  whatever  cause,  provided  such  President  continues  to  repre- 
sent and  exercise  the  appointing  power  of  the  GovernYnent 

The  United  States  observe,  as  their  rule  of  public  law,  to  recognise  governments 
de  facto,  and  also  governing  persons  de  facto,  without  scrutiny  of  the  ques- 
tion of  legitimacy  of  origin  or  accession. 

Hence,  in  this  case,  the  Mexican  Commissioner,  Mr.  Salazar,  being  duly 
appointed  by  President  Santa  Anna,  continued  to  be  competent  to  act  after 
the  sequent  accession  of  President  Carrera,  and  his  official  agreement,  signed 
then,  if  otherwise  regular  and  complete,  definitively  establishes  the  line  as 
respects  the  Mexican  Republic. 

To  establish  the  line,  it  is  not  requisite  that  the  maps  contemplated  by  the 
treaty  shall  first  have  been  made :  that  is  not  the  establishment  of  the  line, 
but  only  the  record  or  history  of  its  survey. 

Attorney  General's  Office, 

October  29,  186/i. 
Sir  :  Your  communication  of  the  25th  instant  calls  fot  my 
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opinion  as  to  the  time  at  which  the  balance  of  three  millions  of 
dollars,  stipulated  by  the  United  States,  in  the  treaty  of 
December  30th,  1853,  to  be  paid  to  the  Mexican  Republic,  will 
become  demandable  or  due. 

The  premises  of  the  question  are  few  and  simple. 

The  first  article  of  the  treaty  provides  for  a  cession  of  terri- 
tory from  the  Mexican  Republic  to  the  United  States,  involving 
a  modification  of  the  line  previously  prescribed  by  the  treaty  of 
Guadalupe  Hidalgo. 

To  ascertain,  geographically,  the  line  of  the  treaty,  the 
article  requires  that  each  government  shall  appoint  a  commis- 
sioner, to  the  end  that,  by  common  consent,  the  two  commis- 
sioners shall  meet  at  Paso  del  Norte  at  a  certain  time,  and  proceed 
"  to  survey  and  mark  out  upon  the  land**  the  line  of  the  new 
treaty,  where  it  shall  not  have  been  already  established  under  the 
previous  treaty,  ^^  keeping  a  journal  and  making  proper  plans 
of  their  operations."  The  contracting  parties,  if  they  see  fit, 
may  each  adjoin  to  its  commissioner,  "  scientific  or  other  assist- 
ants, such  as  astronomers  and  surveyors  ;**  but  the  concurrence 
of  the  latter  "  shall  not  be  considered  necessary  for  the  settle- 
ment and  ratification"  of  the  line.  '^  That  line,"  continues  the 
treaty,  ^' shall  be  alone  established  upon  which  the  commis- 
sioners may  fix,  their  consent,  in  this  particular,  being  con- 
sidered decisive,  and  an  integral  part  of  the  treaty,  without 
necessity  of  ulterior  ratification  and  approval,  and  without  room 
for  interpretation  of  any  kind  by  either  of  the  parties  contract- 
ing.'* And  it  is  further  agreed  that  ^Hhe  dividing  line  thus 
established  shall,  in  all  time,  be  faithfully  respected  by  the  two 
governments,  without  any  variation  therein,"  save  by  constitu- 
tional consent  of  each  Republic. 

The  third  article  is  in  the  following  words : 

^'  In  consideration  of  the  foregoing  stipulations,  the  Govern- 
ment of  the  United  States  agree  to  pay  to  the  Government  of 
Mexico,  in  the  city  of  New  York,  the  sum  of  ten  millions  of 
dollars,  of  which  seven  millions  shall  be  paid  immediately  upon 
the  exchange  of  the  ratifications  of  this  treaty,  and  the  remain- 
ing three  millions  as  soon  as  the  boundary  line  shall  be  surveyed, 
marked,  and  established." 
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So  that,  seven  millions  having  already  been  paid  by  the 
United  States,  the  remaining  three  are  to  be  paid  as  soon  as 
the  boundary  line  ''shall  be  surveyed,  marked,  and  established," 
that  is  to  say,  surveyed,  marked,  and  established  in  the  manner 
defined  by  the  first  article. 

There  can  be  no  doubt  as  to  the  force  of  the  words  ''  sur- 
rey ed"  and  "  marked,*'  which  describe  mechanical  or  physical 
acts.     But  what  is  the  force  of  the  word  *'  established  V* 

We  must  not  ascribe  to  "establish,"  herCy  any  meaning  dif- 
ferent from  "fix;"  In  fact,  the  Spanish  word  "fije"  (fix)  is 
used  in  the  third  article,  where  the  English  is  "  established," 
while  thrice  in  the  first  article,  where  the  same  English  word  is 
employed,  it  is  "  establecido"  in  the  Spanish. 

In  all  these  instances,  the  true  for.ce  of  both  "fix"  and 
"establish"  is  plainly  determined  by  the  language  of  the  essen- 
tial phrase  of  the  first  article,  to  the  effect  that  "  the  line  shall 
be  alone  established  upon  which  the  commissioners  may  "  fix," 
as  it  stands  in  the  English.  Thus  it  appears  that  "fix"  means 
something  different  from  "establish;"  for  here  "establishment" 
is  treated  as  the  result  or  sequence  of  "fixation."  What  then 
is  the  act,  which  the  term  "fix"  in  the  English  denotes?  That 
is  rendered  indubitable  by  the  Spanish,  which  says,  not, — "  that 
line  shall  be  alone  established  upon  which  the  commissioners 
may  fix," — ^but, — "for  said  line  shall  only  be  established  by 
what  the  commissioners  agree," — "pues  dicha  linea  solo  sera 
establecida  por  lo  que  convengan  los  comisarios."  The  said 
line  is  to  be  established;  that  is  the  final  fact;  and  it  is  to  be 
established  only  in  one  way,  by  the  acresment  of  the  commis- 
sioners. 

Have  two  duly  appointed  commissioners  surveyed,  marked, 
and  agreed  upon  a  line  ?  If  they  have,  or  when  they  shall 
have,  done  this,  then  is  the  time  when  the  remaining  three  mil- 
lions are  due  to  the  Mexican  Republic. 

As  the  employment  of  scientific  assistants  by  the  commis- 
sioners is  permissive,  not  obligatory,  nothing  which  they  might 
or  can  do  is  necessary  to  the  fixation  of  the  true  line.  That 
stands  on  the  single  determinative  and  causal  fact  of  the  agree- 
ment of  the  commissioners,  who  are  the  only  judges  of  the  suf- 
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ficiencj  and  completeness  of  actual  survej  and  marking,  astro- 
nomital  observations  and  calcalations,  plans,  maps,  or  other 
incidents  of  determination,  and  who,  thereupon,  judge  and  agree 
under  their  official  responsibility  to  the  respective  Republics. 

Such  are  the  views,  which  occur  to  me,  regarding  the  con- 
struction of  the  treaty  in  this  respect.  It  remains  to  apply  the 
treaty  to  the  facts. 

The  two  governments  each  appointed  its  commissioner,  the 
United  States  Major  William  H.  Emory,  and  the  Mexican 
Republic  D.  Jos^  Salazar  y  Larregui. 

The  appointment  of  the  latter  was  duly  notified  to  the  United 
States  by  the  Mexican  government,  through  its  minister  in 
Washington.  (Mr.  Almonte  to  Mr.  Marcy,  Oct.  14th,  1854, 
MS.  State  Department.) 

We  now  have  the  report  of  the  American  Commissioner, 
which  communicates  the  agreement  of  the  two  commissioners, 
dated  El  Paso,  August  16th,  1855,  to  the  following  effect: 

1.  Each  commissioner  adopts  all  monuments,  mounds,  lines, 
and  points  established  by  the  other. 

2.  They  jointly  agree  to  declare  the  true  l^ne  of  the  treaty 
established  in  its  several  parts,  and  ^^  fully  surveyed,  marked, 

.  and  established  throughout  its  whole  extent,  as  soon  as  notifi- 
cation is  received"  of  the  completion  of  a  small  designated  sec- 
tion of  the  line,  in  charge  of  their  assistants,  between  the  111th 
meridian  and  the  river  Colorado. 

3.  They  agree  to  meet  again  at  Washington  on  the  1st  of 
April,  1856,  in  order  to  make  proper  plans  of  their  operations. 

Does  this  constitute  the  agreement  of  the  treaty,  and,  con- 
sequently, the  establishment  of  the  line,  or  does  it  not  ? 

I  conceive  that  it  does,  beyond  all  doubt. 

The  consideration  that  a  contingency  yet  remains,  namely, 
reception  of  report  from  the  assistants  on  a  certain  point  is,  in 
ray  judgment,  wholly  immaterial,  except  as  involving  postpone- 
ment until  that  report  shall  be  received.  That  is  evidence  only. 
When  received,  it  consummates  the  agreement,  and  the  line 
then  becomes,  ipso  facto^  established. 

Nor  is  the  completion  of  calculations  or  preparation  of  plans, 
which  the  commissioners  propose  to  attend  to  hereafter,  any 
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way  material.  AH  that  is  but  illustration  or  authentic  state- 
ment of  the  acts  already  performed,  namely,  survey,  marking, 
and  establishment  of  the  line. 

On  the  face  of  the  record^  then,  the  line,  upon  the  happening 
of  the  specified  contingency,  is  to  be  deemed  and  taken  as  esta- 
blished. 

Outside  of  the  record,  however,  are  two  questions  of  public 
law  of  considerable  interest  and  importance. 

In  the  first  place,  it  is  understood  that  Mr.  Salazar  was,  for 
a  certain  period  after  the  notice  of  his  appointment  came  here, 
and  after  he  had  entered  upon  the  duties  of  his  office,  put  and 
retained  in  prison  in  the  State  of  Chihuahua.  It  does  not 
appear,  by  any  of  the  papers  before  me,  by  whose  authority, 
nor  for  what  cause,  this  was  done.  He  was  at  length  released, 
and  resumed  and  completed  his  official  task,  as  we  have  seen. 
Meanwhile,  no  notice  of  any  suspension  of  his  functions,  or  of 
the  appointment  of  another  person,  by  his  government,  has 
been  communicated  to  the  Government  of  the  United  States. 

That  fact  is,  in  my  opinion,  decisive.  It  is  the  general  rule 
of  public  law  that,  an  agent  of  this  class  having  been  duly 
appointed,  and  his  appointment  notified  to  the  other  party,  he 
continues  in  office,  and  his  official  acts  bind  his  principal  until 
notice  of  the  cessation  of  his  authority.  That  is  the  familiar 
doctrine  of  municipal,  as  well  as  of  international,  law. 

In  the  second  place,  is  the  larger  question,  which,  indeed, 
comprehends  the  first,  namely,  how  far  any  change  of  govern- 
ment afiects  the  authority  of  international  agents. 

Mr.  Salazar  was  appointed  under  the  administration  of  Pre- 
sident Santa  Anna;  since  whose  resignation,  which  is  dated 
August  8th,  1855,  four  successive  Executives  in  Mexico  have 
taken  the  place,  one  of  the  other,  in  rapid  succession,  while 
conflicting  factions  and  hostile  armies  continue  to  distract  the 
Republic. 

Supposing  no  actual  notice  of  the  cessation  of  the  authority 
of  Mr.  Salazar  to  have  been  communicated  to  the  United  States, 
are  we  to  consider  his  authority  affected  by.  the  change  of 
government  or  governing  persons  in  the  chief  executive  adminis- 
tration of  the  Mexican  Republic  ? 
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In  the  consideration  of  this  question,  we  are  to  remembei 
that  the  United  States  accept  any  foreign  government  existing 
de  factOf  respecting  every  fact  as  supreme  over  all  theory,  or, 
at  any  rate,  as  superior  to  all  dynastic,  or  so  called  legitimate, 
pretensions. 

We  apply  this  principle,  without  reserve  or  qualification,  to 
the  great  monarchies  of  Europe.  For  instance,  as  to  France, 
we  accepted  as  fact,  and,  therefore,  as  legitimate  in  our  estima- 
tion, Louis  XYI  absolute  King  and  Louis  XVI  constitutional 
King;  the  Convention;  the  Directory;  Bonaparte  Consul, 
whether  for  years  or  for  life ;  Napoleon  Emperor ;  Louis  XVIII ; 
Napoleon  again ;  Louis  XYIII  again ;  Charles  X ;  Louis  Phi- 
lippe; the  Provisional  Government  of  the  Barricades;  Louis 
Napoleon  President ;  and  Napoleon  III  Emperor. 

A  fortiori,  we  apply  the  principle  to  the  self-constituting 
governments  of  Spanish  America.  It  is  unfortunate  for  the 
Mexican  Republic,  and  inconvenient  to  us  in  our  political  rela- 
tions with  her  our  neighbor,  that  she  lives  a  public  life  of  chronic 
revolution,  anarchy,  and  civil  war.  We  accommodate  ourselves 
to  this  fact  as  we  best  may ;  and,  above  all,  we  cannot  allow  our 
own  public  interests  to  be  prejudiced  by  her  instability,  and  her 
apparent  incapacity  for  continuous  and  regular  constitutional 
government. 

Nor  can  we  stop  to  inquire  how  much,  or  rather  how  little, 
there  may  be  of  the  varnish  of  constitutional  forms  in  any  of 
these  political  changes.  The  most  frequent  fact  is  a  declaration 
(pronunciamiento)  issued  by  some  general  at  the  head  of  troops, 
putting  the  actual  President  out  of  power,  and  putting  himself 
in, — with  more  or  less  of  alleged  constitutional  reform  set  forth 
in  a  "plan,"  so  called,  which  would  correspond  to  our  political 
"platforms,"  but  for  the  singular  difference,  that  such  "plan" 
is  generally  received  and  treated  as  organic  law,  and  not  as 
mere  profession  of  opinion  or  policy.  Such  general  in  revolt 
either  compels  the  existing  powers  of  state  to  accept  him  in  the 
room  of  the  actual  executive  chief,  or  he  appoints  an  assembly 
of  notables  whose  election  of  him  is  treated  as  the  transforma- 
tion of  mere  military  usurpation  into  constitutional  authority. 
Occasionally,  but  with  rare  exceptions,  a  President  is  elected, 


Digitized  by 


Google 


688  HON.  CALEB  GUSHING 

ConBtructioD  of  Ihe  Meiiiia  Treaty. 

or  goes  out  of  office,  according  to  subsisting  constitutional  forms. 
On  the  other  hand,  there  is  not  seldom  absolute  cessation  of 
suporior  authority,  and  the  Republic  remains  aeephaUmSy  head- 
less, in  the  interval  between  the  downfall  of  one,  and  the  advent 
of  another,  acknowledged  President. 

In  such  a  state  of  public  affairs,  the  recognition  o{  slide  facto 
governments  becomes  a  moral  necessity  of  international  inter- 
course. We  treated  with  President  Santa  Anna  without  criticism 
of  the  source  of  his  authority :  we  must  deal  in  the  same  way 
with  President  Alvarez. 

But  here  comes  question.  It  is  laid  down  as  the  rule  of 
public  law,  by  Charles  de  Martens : 

^^  The  minister,  being  the  sub-mandatary  of  the  government 
which  sends  him,  it  follows  that  his  letters  of  credence,  or  his 
full  powers,  expire,  either  by  changes  supervening  in  the  form 
of  the  government,  or  by  the  death  or  the  abdication  of  the 
sovereign  who  constituted  him,  or  near  which  he  is  accredited." 
(Ch.  de  Martens,  Guide  Diplomatique,  tom.  i,  p.  189.) 

The  doctrine  is  briefly  alluded  to  by  Wheaton,  when  he  says 
that  a  minister's  mission  is  terminated  '^  by  the  death  or  abdi- 
cation of  his  own  sovereign."  (Elements  by  Lawrence,  p.  310. 
See  also  Home's  Diplomacy,  p.  116.) 

The  statement  is  made  by  G.  F.  de  Martens  in  these  words : 

^'  Ministers  being  mandataries  of  the  government  which  sends 
them,  it  is  natural  that  their  letters  of  credence  and  their  full 
powers  expire,  as  well  by  essential  changes  in  the  form  of 
government,  as  by  the  death  or  •abdication  of  him  who  has 
accredited  them  in  his  proper  name,  or  of  him  near  whose  per- 
son they  were  accredited."  (G.  F.  de  Martens,  Precis  du  Droit 
des  Gens,  tom.  ii,  p.  124.) 

The  doctrine  is  not  a  just  deduction  from  the  premises.  It 
is  not  "natural"  that,  ministers  representing  "governments," 
the  authority  of  a  minister  should  expire  with  the  person 
administering  the  government  represented.  That  may  be  very 
good  dynastic  law.  It  may  answer  for  governments  where  the 
prince  is  the  state.  But  it  has  neither  sense  nor  convenience 
as  applied  to  representative  or  constitutional  governments. 

The  doctrine  of  Mr.  Pinheiro  Ferreira  on  the  point  is  nearer 


Digitized  by 


Google 


TO  THE  SECRETARY  OF  STATE.  589 

Construetion  of  the  Mesills  Treaty. 

the  truth.  Bemarking  on  the  passage  qnoted  from  6.  F.  De 
Martens,  he  seems  to  admit  that  the  death  of  the  sovereign 
determines  the  power  of  the  minister ;  bnt  says : 

^^  All  changes  in  the  form  of  goYemment  do  not  put  an  end 
to  the  letters  of  credence,  in  virtae  of  which  the  minister  is 
accredited.  The  commission  expires  only  when  the  person  who 
duly  conferred  it  recalls  it,  or  ceases  to  exist,  or  ceases  himself 
to  have  the  power  in  yirtae  of  which  he  had  conferred  it.  There 
is  question  here  only  of  this  last  mode  of  extinction,  and  con- 
sequently it  is  only  when  the  change,  supervening  in  the  form 
of  government,  takes  away  from  the  chief  of  power  the  authority 
to  confer  full  powers  on  diplomatic  agents,  that  these  have  need 
of  new  letters  of  credence  on  the  part  of  the  authority,  which, 
according  to  the  reform  in  the  constitutions  of  the  state,  shall 
be  competent  to  accredit  thereafter.  But  so  long  as  the  supremo 
chief  of  the  executive  power,  although  otherwise  restrained  in 
his  attributions,  preserves  that  of  naming  to  diplomatic  places, 
the  letters  of  credence,  by  which  he  has  accredited  his  minister, 
have  lost  nothing  of  their  value ;  for  the  authority  in  virtue  of 
which  he  accorded  them,  is  the  same  with  which,  on  the  suppo- 
'sition,  he  continues  to  be  invested."     (Ibid,  note  52,  p.  368,) 

M.  Pinheiro  Ferreira  f^^proaches  yet  nearer  to  the  truth  in 
hiB  ^'  Observations,"  when  he  says: 

^'  Accredited  by  the  diplomatic  agent  of  the  executive  power 
of  his  country,  the  diplomatic  (or  other  international)  agent 
needs  new  powers  only  when  those,  in  virtue  of  which  he 
serves,  are  withdrawn  by  his  constituent,  or  the  latter  has  no 
longer  the  same  authority  to  continue,  that  he  had  to  confer 
those  powers. 

'*  Without  speaking  then  of  the  death  or  abdication  of  a 
monarch  or  a  president,  the  power,  which  the  chief  of  the  state 
had  to  appoint  the  envoy  (or  other  international  agent)  cannot 
be  deemed  at  an  end  by  reason  of  any  change  in  the  constitu- 
tion of  the  state,  unless,  in  consequence  of  this  change,  the 
chief  of  the  state  is  placed,  in  so  far  as  regards  the  nomination 
to  diplomatic  employments,  under  dependence  on  some  other 
authority. 

^^  Saving  this  alteration,  there  can  be  none,  which  annuls  the 
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powers  previously  accorded  to  the  enemy  by  the  chief  of  the 
state.  Foreign  governments  have  no  business  to  meddle  with 
the  question  of  the  form  of  government  of  the  country,  except 
in  so  far  as  to  inquire  whether  he,  in  whose  name  the  envoy 
presents  himself,  can  validly  contract  in  behalf  of  the  nation 
of  which  he  calls  himself  the  chief  or  the  organ,  and  if  the 
envoy  really  has  received  powers  in  due  form.  The  moment 
these  two  conditions  are  ascertained,  the  foreign  government 
has  no  more  questions  to  ask ;  and  so  long  as  the  constituent 
has  undergone  no  change  in  his  authority  to  name  envoys,  these 
possess  everything  which  they  need  in  order  to  continue  to  treat 
validly  with  the  government  near  which  they  have  once  been 
accredited."  (Oh.  de  Martens,  Guide  Diplomatique,  ed.  de 
Hoffmans,  p.  190,  note.) 

Mr.  Pinheiro  Ferreira  had  so  far  escaped  from  the  narrow 
circle  of  dynastic  ideas,  as  to  see  that  mere  change  of  govern- 
ment, whatever  it  may  be,  cannot  suffice  to  terminate  the  com- 
mission of  international  agents ;  and  that,  to  produce  this  result, 
the  change  must  be  one  affecting  the  powers  of  the  executive 
chief  in  this  particular.  Thus,  it  is  plain,  that,  if  the  minister 
come  from  a  state  which  has  ceased  to  possess  the  juB  kgatumisj 
by  voluntary  or  other  effective  absorption  in  another  state,  his 
authority  has  expired,  because  he  no  longer  represents  a  diplo- 
matic power. 

With  any  change  of  government  short  of  this,  foreign  govern- 
ments have,  it  appears,  in  this  relation,  no  concern. 

But,  for  the  same  reason,  what  concern  has  a  foreign  govern- 
ment with  the  question  of  who  is  the  executive  chief? 

Monarchies,  especially  absolute  ones,  in  the  interest  of 
dynasties,  may  set  up  the  rule  that  the  functions  of  a  minister 
expire  with  his  king.  We  must  accept,  in  our  dealings  with 
them,  the  rule  of  public  law  which  they  make  for  themselves  in 
this  subject.  But  no  such  rule  is  applicable  to  constitutional 
republics. 

In  the  United  States,  it  is  clear,  commissions  do  not  expire 
merely  by  the  death  or  other  change  in  the  person  of  the  Pre- 
sident.   Nor  has  it  been  customary  to  receive  or  to  require  new 
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credentials  of  ministers,  at  every  new  election  of  the  supreme 
executive  chief  in  the  American  Republic. 

In  fact,  while,  in  monarchical  states,  it  is  the  custom  to  notify 
to  friendly  governments  all  personal  changes  affecting  the  tenure 
Or  succession  of  the  chief  of  the  state,  not  only  deaths,  but 
births,  and  to  give  new  credentials  to  ministers  on  the  death  or 
other  equivalent  change  of  monarch  on  either  side,  no  such 
practice  obtains  in  regard  to  executive  changes  in  the  authority 
of  constitutional  republics. 

It  is  quite  immaterial,  therefore,  when  a  change  of  President 
occurs,  and  is  accepted  by  the  nation,  how  that  change  was 
effectuated.  We  should  not  sidTer  the  Mexican  Republic  to 
inquire  into  the  validity  of  an  election  of  President  of  the 
United  States.     Nor  can  we  sit  in  judgment  on  her  elections. 

Our  principle  is,  not  only  the  recognition  of  de  facto  govern- 
ments, but  also  the  continuity  and  permanence  of  power  in  the 
state,  independently  altogether  of  the  governing  persons. 

Whilst  our  rule  is  a  sound  one  in  point  of  doctrine,  as  applied 
to  our  diplomatic  agents,  it  is  emphatically  so  in  the  case  of 
international  commissioners,  whose  duty  is  ministerial  and  con- 
tinuous, like  the  survey,  marking,  and  establishment  of  an 
agreed  boundary  line  between  adjoining  states. 

I  concede  that,  as  a  question  of  policy  or  convenience,  it 
may  be  inexpedient  to  make  important  arrangements,  a  treaty, 
for  instance,  with  a  diplomatic  agent  whose  commission  comes 
from  a  government  which  has  just  fallen,  or  which  has  under- 
gone radical  revolutionary  changes,  and  where  the  arrangement 
is  liable  to  be  disapproved  by  the  new  government,  and  thus  to 
become  the  subject  of  controversy.  In  like  manner,  and  for 
the  same  reason,  it  might  be  injudicious,  where,  in  a  foreign 
constitutional  government,  there  had  been  a  radical  change  of 
administration,  as  in  the  case  of  a  new  ministry  in  Great  Bri- 
tain, to  treat,  in  critical  questions,  with  a  diplomatic  agent,  who 
derived  his  instructions,  if  not  his  authority,  from  the  outgoing 
administration.  But  that,  again,  would  be  question  of  policy, 
not  of  right. 

Meanwhile  it  is  admitted,  even  by  the  jurists  who  maintain 
the  personal  relation  of  a  minister,  that  where  the  monarch 
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dies,  abdicates,  or  is  deposed,  if  the  public  interests  on  both 
sides  require  it,  the  minister  may  proceed  to  act  under  his  old 
credentials,  and  the  government  to  which  he  was  accredited  may 
continue  to  treat  with  him  sub  $pe  rati. 

Besides  which,  it  would  seem,  in  the  case  of  governments  as 
of  individuals,  that  the  acts  of  an  agent  are  valid,  not  only 
after  revocation  of  his  power  by  the  volition  of  his  principal, 
but  even  after  its  cessation  by  the  death  or  incapacity  of  his 
principal,  when  such  acts  are  performed  in  good  faith,  without 
notice  of  such  termination  of  the  agency  by  act  of  law. 

On  the  point  of  notice,  the  facts  are  somewhat  peculiar  in 
this  case.  * 

The  commissioners  executed  their  agreement  at  El  Paso, 
commencing  it  on  the  14th,  and  finally  signing  it,  as  we  have 
seen,  on  the  16th  of  August,  1855 ;  it  was  reported  to  this 
Government  by  the  American  Commissioner  under  date  of  San 
Antonio,  (Texas,)  September  25th,  1865 ;  and  it  was  received 
at  the  Department  of  State  on  the  11th  instant. 

President  Santa  Anna's  resignation  is  dated  August  8th, 
1855.  It  was  addressed  by  him  from  Perote  to  General  Ro- 
mulo  Diaz  de  la  Vega,  commanding  the  garrison  of  the  city  of 
Mexico,  and  promulgated  by  him  on  the  14th  of  the  same 
month :  on  which  day,  also,  by  nomination  of  a  junta  assem- 
bled for  that  purpose,  General  Martin  Oarrera  was  made  Pro- 
visional President.  (Nat.  Intel.  Sept.  5th,  1855.)  He  resigned 
on  the  12th  of  September  following,  and  the  executive  power 
then  fell,  for  a  brief  time,  into  the  hands  of  General  Diaz  de  la 
Vega. 

.Now,  apprehensions  may  have  existed  in  the  minds  of  the 
commissioners,  of  a  change  of  government  in  the  Mexican  Be- 
public.  If  it  were  so,  then  it  would  have  been  their  duty,  on 
both  sides,  to  dispatch  the  work  in  hand,  not  to  pause  or  sus- 
pend it  by  reason  of  apprehended  revolution.  It  would  be  idle 
to  pretend  that,  in  any  international  business  with  the  Mexican 
Republic  of  such  a  nature  as  the  running  of  a  line,  the  United 
States  are  bound  to  stop  because  of  doubt  as  to  how  long  an 
existing  President  can  maintain  himself  in  power.  On  the 
contrary,  if  we  have  inchoate  rights  by  the  act  of  a  present 
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gOYemment  whose  duration  is  uncertain^  greater  reason  exists 
•for  having  them  converted  into  consummate  rights  before  the 
apprehended  change  of  government  shall  occur,  and  so,  per- 
haps, obstruct  the  path  to  such  consummation :  the  more,  if  it 
be  the  execution  of  a  treatjc,  which  obliges  the  public  conscience 
^f  both  Republics. 

Meanwhile,  it  is  not  conceivable  that  a  change  of  President, 
which  occurred  in  the  city  of  Mexico,  on  the  14th,  should  have 
become  known  at  EI  Paso  on  the  16th,  and  therefore,  even 
assuming,  for  the  argument's  sake,  the  inadmissible  proposition, 
that  General  Carrera's  provisional  and  brief  authority  could 
exert  the  effect  of  annulling  commissions  of  public  officers, 
foreign  or  domestic,  still  it  could  not  be,  and  of  coarse  was  not, 
notified  to  either  of  the  Commissioners,  Mexican  or  American. 

I  presume,  in  this  case,  good  faith  on  all  hands.  If  there 
exists  a  shadow  of  suspicion  to  the  contrary,  considerations  of 
self-respect,  as  well  as  of  international  comity,  will  of  course 
enter  the  mind,  at  least  as  to  the  time  when  the  United  States 
shall  definitely  act  in  the  premises. 

This  Government  can  have  no  inducement,  and  feels  no  desire 
to  stand  on  mere  points  of  strict  legal  right  as  against  the  Mexi- 
can Republic. 

On  the  other  hand,  it  is  not  presmnable  that  any  new  Presi- 
dent of  that  Republic  will  seek  to  disturb  or  defeat  international 
engagements  made  by  treaty  between  one  of  his  predecessors 
and  the  United  States. 

As  the  matter  stands,  the  commissioners  have  made  an  agree- 
ment which  is  complete  without  further  signature,  provided,  and 
at  the  time  when,  a  certain  definite  act  shall  be  performed. 
The  non-performance  of  that  act  on  either  side  will  be  a  breach 
of  engagement  on  the  part  of  the  commissioner,  that  is,  of  the 
rgovemment  which  such  commissioner  duly  represents. 

Meanwhile,  not  anticipating  any  such  breach  of  engagement 
on  either  side,  and  regarding  the  whole  subject  in  the  single 
aspect  of  a  question  of  right  under  the  law  of  nations,  it  seems 
to  me,  that  it  is  the  Mexican  Republic,  which  Mr.  Salasar 
represents,  not  this  or  that  President  of  the  Republic ;  that  his 
commission  remains  good  and  effective,  so  far  as  regards  our 
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own  Government,  until  notice  be  given  us  of  its  termination ; 
and  that  the  line  having  been  sarveyed  and  marked,  and  agreed 
to  (although  prospectively  on  one  point)  according  to  the  treaty, 
is  to  be  deemed,  on  the  happening  of  that  event,  thereupon  esta- 
blished, as  well  with  respect  to  th^  .Mexican  Republic  as  the 
United  States.  No  separate  action  of  either  government,  now, 
can  change  the  line ;  for  the  treaty  stipulates  in  the  most  em- 
phatic language  that  the  agreement  of  the  commissioners,  with- 
out necessity  of  ulterior  ratification  or  approval,  and  without 
room  for  interpretation  of  any  kind  by  either  of  the  contracting 
parties,  shall  fix,  settle,  and  establish  the  new  boundary  line  of 
the  two  Republics. 

I  have  the  honor  to  be,  very  respectfully, 

C.  GUSHING. 
Hon.  Wm.  L.  Marcy, 

Secretary  of  State. 


SIGNATURE  OP  PUBLIC  OFFICERS. 

Heads  of  Deportments  or  of  Bureaus  and  other  certifying  officers  of  the  Qo- 
vemment  cannot  certify  by  delegation,  unless  when  specialty  authorized  so 
to  do  by  act  of  Congress. 

Attorney  General's  Office, 

November  9,  1855. 

Sir  :  Your  note  of  yesterday,  referring  a  communication  of 
the  same  date  from  the  Commissioner  of  Pensions,  raises  the 
question  whether  the  Commissioner  may  lawfully  delegate  to 
another  the  signature  of  land  warrants,  issued  by  him,  under 
late  acts  of  Congress. 

If  the  only  consideration  were  of  the  certificate  of  a  fact  by 
one  of  the  bureaus  of  the  Department  of  the  Interior,  namely, 
the  ascertainment,  by  that  bureau,  of  the  right  of  some  party 
to  bounty  land,  for  the  information  of  another  bureau  of  the 
same  Department,  by  which  a  patent  shall  be  issued  to  the 
party  or  his  assigns,  there  would  be  no  serious  inconvenience 
in  relieving  the  Commissioner  of  Pensions  from  this  onerous 
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duty,  even  at  some  hassard  of  the  absence  of  complete  legality 
of  form. 

But  the  certificates  of  the  Commissioner  are  evidences  of  pro- 
perty, which  pass  from  his  hands  into  those  of  the  party 
interested,  and  thence  by  assignment  to  others,  as  the  voucher 
of  entry  at  some  land  office,  and  so  at  length  get  back  here,  to 
the  Commissioner  of  Public  Lands,  and  thus  a  field  is  a£forded 
for  the  operations  of  counterfeiters.  Is  it,  in  this  point  of  view, 
perfectly  safe  to  overlook  the  possibility  of  doubt  as  to  your 
authority  to  authorize  the  delegation  of  the  power  of  attesta- 
tion in  the  case  of  any  other  person  than  the  Commissioner  of 
Pensions  ? 

There  would  be  great  room  to  doubt,  on  the  mere  face  of  the 
recent  acts  standing  by  themselves,  whether  you  could  even 
delegate  the  power  to  the  Commissioner.  In  the  language  of 
the  acts  of  1850  and  1855,  the  party  entitled  is  to  receive  ^^  a 
certificate  or  warrant  from  the  Department  of  the  Interior,'' 
(ix  Stat,  at  Large,  p.  520 ;  x  Stat,  at  Large,  p.  701,)  just  as, 
under  the  old  organization  of  the  Departments,  it  was  to  be 
issued  ^^  from  the  War  Department."  (iz  Stat,  at  Large,  p.  125.) 
Such  phraseology,  in  the  statutes,  usually  implies  attestation  by 
the  Sead  of  the  Department. 

But  a  recurrence  to  the  previous  acts  of  Congress,  while  it 
shows  how  it  comes  that  the  Secretary  of  the  Interior  may 
delegate  this  power  to  the  Commissioner,  seems  to  indicate  that 
he  is  the  only  person  to  whom  it  can  be  delegated  in  strict  law. 

We  shall  best  appreciate  this,  by  going  back  to  the  state  of 
things  anterior  to  the  establishment  of  the  office  of  Com- 
missioner of  Pensions. 

It  is  to  bQ  remembered  that  the  whole  system  of  pensions 
and  bounty  lands  is  a  part  of  the  military  establishment  of  the 
United  States.  Why  public  service  in  the  Army  or  Navy, — 
which  is  the  most  inviting  to  individual  ambition,  and  on  the 
whole  the  best  paid,  ys  well  as  the  most  honored  form  of  public 
service,  and,  everything  considered,  the  most  eligible, — should  be 
assumed  as  exclusively  entitled  to  pensions  and  bounties,  and  to 
other  special  advantages  of  emolument  and  position,  it  is  diffi- 
cult to  see;  but  so  it  is;  and  thus  it  happens  that  the  founda- 
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tion  of  the  present  question  is  to  be  sought  in  the  acts  for  the 
organization  of  the  War  and  Navy  Departments. 

The  act  establishing  the  Department  of  War  provides  that  its 
Secretary  shall  perform  such  duties  as  shall  from  time  to  time 
be  intrusted  to  him  by  the  President,  relative  to  military  or 
naval  affiiirs^  and  among  other  things,  '^  the  granting  of  landa 
to  persons  entitled  thereto  for  military  services,  rendered  to 
the  United  States."  (i  Stat,  at  Large,  p.  50.)  Pensions 
naturally  followed  the  same  destination,  under  the  power  of 
regulation  in  that  respect  conferred  on  the  President  of  the 
United  States,  (i  Stat,  at  Large,  p.  95,  129,  243,  824,  892, 
450.)  Of  course,  pensions  for  naval  service  fell,  on  the  subdi- 
vision of  the  two  arms,  under  the  direction  of  the  Navy  De- 
partment,    (i  Stat,  at  Large,  p.  553.)] 

Without  stopping  to  look  at  intermediate  legislation,  it  suffices 
to  say,  that  thus,  in  substance,  the  whole  subject  of  military 
bounty  lands,  and  military  and  naval  pensions  stood,  until  1888, 
when  the  office  of  Commissioner  of  Pensions  was  created.  His 
authority  is  thus  defined : 

**  He  shall  execute,  under  the  direction  of  the  Secretary  of 
War,  such  duties,  in  relation  to  the  pension  laws,  as  may  be 
prescribed  by  the  President  of  the  United  States, — and  he  shall 
also  have  the  privilege  of  franking."  (iv  Stat,  at  Large,  p. 
622.) 

The  office  was  continued  by  subsequent  acts,  with  two  material 
changes  of  function ;  first,  in  1840,  when  the  Commissioner  was 
empowered  to  execute  such  duties  in  relation  to  the  pension 
laws  as  may  be  prescribed  by  the  President,  and  to  do  the  same 
"under  the  direction  of  the  Secretary  of  War  and  the  Secretary 
of  the  Navr/y  (v  Stat,  at  Large,  p.  369 ;)  and  secondly,  in  1843, 
when  it  was  enacted  that  he  should  execute,  also,  '*  such  duties 
in  relation  to  the  laws  granting  military  bounty  lands  as  may 
be  assigned  him,  by  the  Secretary  of  War,  with  the  sanction  of 
the  President."     (v  Stat,  at  Large,  p.  SVT.) 

Thus  things  remained  until  1849,  when,  by  the  act  creating 
the  Home  Department,  it  was  enacted  that  "  the  Secretary  of 
the  Interior  shall  exercise  the  supervisory  and  appellate  powers 
now  exercised  by  the  War  and  Navy  Departments,  in  relation 
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to  all  the  acts  of  the  Commissioner  of  Pensions/'     (ix  Stat,  at 
Large,  p.  895.) 

Now,  it  is  under  the  previous  acts  that  these  powers  of  the 
new  Department  are  derived,  and  by  them  its  power  of  dele- 
gation in  the  premises  must  be  judged. 

Their  effect  is,  it  seems  to  me,  to  enable  him  to  delegate  to 
the  Commissioner  a  power  of  attestation,  which  otherwises  must 
have  been  exercised  by  himself,  but  not  to  delegate  the  same  to 
any  person  save  the  Commisaioner. 

It  is  true,  the  Commissioner  inquires,  investigates,  and  de- 
termines by  the  aid  of  clerks ;  but  the  determination  must,  it 
seems  to  me,  be  his  act,  or  else  yours, — and  such  determination, 
if  not  made  and  attested  by  you,  must  be  made  and  attested  by 
him, — ^he  being  the  only  person,  except  yourself,  recognised  as 
capable  thereof  by  the  letter  of  the  acts  of  Congress. 

In  a  word,  the  point  referred  is  the  whole  question  of  attes- 
tation by  Heads  of  Departments  and  Chiefs  of  Bureaus.  Can 
the  attestation  of  commissions,  treasury  warrants,  passports, 
and  the  like,  be  delegated,  and  any  clerk  in  the  Departments 
made  a  certifying  officer  in  these  respects,  without  authority  of 
Congress  ?  I  hesitate  to  say  so.  I  should  not  be  willing  to 
guaranty  indictments  for  forgery,  based  on  such  an  assumption. 
I  advise,  therefore,  that  if  the  time  occupied  in  signing  the 
bounty  land  warrants  by  the  Commissioner  has  become  a  serious 
impediment  to  the  prompt  performance  of  his  merely  intellectual 
duties,  relief  should  be  obtained  from  Congress. 
I  am,  very  respectfully, 

C.  GUSHING. 

Hon«  ROBBRI  MoCliELLANI), 

S^cretntry  of  the  If^ricr^ 
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UNDERLETTINa  BT  LESSEE. 

Id  general,  a  lessee  has  the  right  to  underlet,  unless  there  be  a  coTenant  to  the 
contrary  in  the  original  lease. 

Attorney  General's  Office, 

November  16,  1855. 

Sir:  Your  communication  of  the  15th  instant  refers  the 
question  whether,  under  the  agreement  between  the  Secretary 
of  the  Treasury  and  James  Eldridge,  for  the  construction  by 
the  latter  of  certain  warehouses  in  San  Francisco,  four  in 
number,  for  the  use  of  the  United  States,  you  have  power  to 
underlet  said  warehouses. 

In  general,  a  lessee  has  the  right  to  underlet,  unless  there  be^ 
a  covenant  in  the  lease  to  the  contrary.     (Taylor's  Landlord  and 
Tenant,  s.  109.)     I  do  not  find  any  such  covenant  in  this 
agreement 

I  should,  therefore,  conclude  at  once,  but  for  doubt  on  another 
point,  that  you  have  the  power  in  question.  The  point  is  this : 
The  main  object  of  the  contract,  undoubtedly,  was  to  provide 
bonded  warehouses.  It  stipulates  that  the  buildings  shall  be 
suitable  for  that  purpose.     (Art.  2.) 

But  the  answer  to  this  objection  is,  that  the  contract  nowhere 
says,  in  express  words,  that  the  United  States  shall  be  confined 
to  that  use.  On  the  contrary,  in  the  first  clause  of  the  con* 
tract,  the  words  are  general,  ^^for  the  use  of  the  United 
States."     (Art.  1.) 

It  is  true  that,  in  the  final  article,  provision  is  made  that  one 
of  the  buildings  may  be  temporarily  occupied  as  a  custom 
house ;  which  might  possibly  imply  that  otherwise  it  could  not 
be  so  occupied.  But  this  implication  is  modified,  if  not  nega- 
tived, by  the  stipulation  that,  in  such  case,  the  lessee  should  not 
be  subjected  to  any  additional  expense  on  that  account. 
(Art.  12.) 

Besides  which,  covenants  against  underletting,  as  they  involve 
forfeiture,  are  to  be  construed  by  equity  in  relief  as  against 
legal  forfeiture. 

If  anything  is  to  be  confidently  inferred  from  the  referencei 
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in  some  parts  of  the  lease,  to  use  of  the  buildings  as  public 
warehouses,  it  is  the  right  of  the  lessee  to  be  secure  against 
expense  arising  from  other  uses,  not  that  other  uses  are  abso- 
lutely forbidden ;  or,  at  farthest,  to  confine  the  underletting  to 
uses  in  the  nature  of  a  warehouse.  (Bish  v.  Keeling,  i  M.  &  S, 
p.  95.) 

Confining  myself,  then,  to  the  single  question  of  the  con- 
struction of  the  contract,  it  seems  to  me  that  it  does  not  forbid 
underletting  by  the  Department. 

I  am,  very  respectfully, 

C.  GUSHING. 
Hon.  James  Guthrie, 

Secretary  of  the  Treoiury. 


DRAFTS  OP  A  FOREIGN  GOVERNMENT. 

The  question  whether  the  United  States  will  pay  according  to  their  original 
tenor  drafts  drawn  bj  the  Mexican  goTernment  under  the  Mesilla  Conven- 
tion, or  suspend  the  payment  at  the  subsequent  request  of  said  gOTemment, 
is  matter  of  political  not  of  legal  determination. 

Attorney  General's  Office, 

November  25,  1855. 

Sir  :  Your  communication  of  the  1st  instant,  with  the  docu- 
ments accompanying  it,  exhibits  the  folloTving  case : 

By  the  first  article  of  the  treaty  between  the  United  States 
and  the  Mexican  Republic,  concluded  December  80,  1858,  it  is 
agreed  that,  in  consideration  of  the  cession  by  the  Mexican 
Republic  to  the  United  States  of  a  certain  portion  of  territory, 
the  latter  will  pay  to  the  former  ten  million  dollars,  seven  of 
which  on  the  ratification  of  the  treaty,  and  the  remaining  three, 
when  the  new  boundary  line  shaH  have  been  surveyed,  marked, 
and  established :  the  line  to  be  so  surveyed,,  marked,  and  esta- 
blished by  two  commissioners  appointed  by  the  respective 
governments  for  that  purpose,  whose  agreement  on  the  subject 
will  conclude  both  Republics. 

The  treaty  was  ratified  on  both  sides,  and  the  first  payment 
ma4e  in  due  time. 
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It  remained  to  survey,  mark,  and  establish  the  line,  for  which 
purpose  commissioners  were  appointed, — Major  William  H. 
Emory  on  the  part  of  the  United  States,  and  D.  Josfe  Salazar  y 
Larregui  on  the  part  of  the  Mexican  Republic, — who  entered 
upon  and  have  now  completed  the  performance  of  the  task 
devolved  on  them  by  the  treaty. 

Meanwhile,  and  pending  the  survey  and  fixation  of  the  line, 
the  Mexican  government,  while  administered  by  President 
Santa  Anna,  drew,  for  the  balance  unpaid,  a  series  of  drafts  in 
favor  of  sundry  citizens  of  the  United  States,  on  account  of 
advances  made  by  them,  which  drafts  were  presented  at  the 
Treasury  from  time  to  time,  accompanied  with  official  notice  of 
their  authenticity  through  the  Mexican  Envoy,  Don  J.  N. 
Almonte ;  but  the  drafts  being  in  anticipation  of  the  day  of 
payment  due,  were  not  paid  by  the  United  States. 

Since  the  original  presentation  of  these  drafts,  a  new  admi- 
nistration of  the  Mexican  Republic  has  come  into  power,  in  the 
person  of  President  Alvarez,  by  which  notice  has  been  given  to 
the  United  States  that  it  now  desires  that  the  drafts  shall  be 
considered  of  no  effect. 

And  the  question  is  of  the  duty  of  the  United  States  in  the 
premises. 

If  the  drafts  under  discussion  had  been  drawn  by  one  indi* 
vidual  upon  another,  in  favor  of  a  thii*d  person,  in  considera- 
tion of  advances  made  to  the  drawer  by  the  payee,  there  can 
be  no  doubt  that  such  drafts  would  constitute  an  equitable  if  not 
a  legal  assignment  to  the  payee,  by  the  drawer,  of  any  funds 
of  his  in  the  hands  of  the  drawee ;  and  an  attempt  of  the  drawer 
to  divert  such  funds  from  their  assigned  destination  would  be  an 
illegal  as  well  as  a  dishonorable  transaction* 

But  the  present  question  is  between  governmentSi  not  indi- 
viduals, in  so  far  as  regards  the  drawer  and  drawee ;  for  which 
reason,  considerations  of  municipal  law  have  but  secondary 
weight  in  its  determination.  (Bank  of  the  United  States  v.  The 
United  States,  ii  Howard,  701 ;  S.  C.  v  Howard,  882.)  More- 
over, it  is  complicated  by  the  fact  that  a  new  administration  of 
the  government  drawing,  assumes  to  repudiate  the  contract  of 
indebtedness  made  by  its  predecessor,  and  the  drafts  delivered 
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in  pursuance  thereof,  but  without  denying  the  authenticity  of 
the  drafts  or  their  coneideratioQ, 

I  think  the  question  thus  presented  is  a  political  rather  than 
a  legal  one ;  the  more,  that  the  holders  of  the  drafts  thus  repu-. 
diated  by  the  existing  administration  of  the  Mexican  Kepublic, 
are  citizens  of  the  United  States.  It  having  such  paramount 
political  or  diplomatic  relations,  it  would  be  inconvenient,  it 
seems  to  me,  to  undertake  to  decide  the  matter  on  the  premises 
of  a  mere  question  of  law  between  man  and  man ;  and  proper 
that  it  should  be  determined  as  an  executive  or  administrative 
question,  either  by  yourself,  or,  in  the  first  instance,  by  the 
Secretary  of  State,  by  reason  of  its  international  character  and 
diplomatic  relation  to  the  Mexican  Republic. 

I  beg  leave,  therefore,  to  return  to  you  the  papers  in  the  C9se 
received  from  the  Treasury  Department,  and  have  the  honor  to 
be,  very  respectfully, 

a  GUSHING. 

Hon.  James  Guthrie, 

Secretary  of  the  Treasury. 


PRACTICE  OP  COURTS  MARTIAL. 

A  specification  of  charge  is  good,  and  wiU  support  the  finding  and  sentence 
upon  it,  with  or  without  descriptive  designation  of  the  quality  of  the  imputed 
criminal  act,  provided  it  appear  that  the  facts  alleged  and  proTed  constitute, 
in  any  point  of  view,  the  offence  charged. 

Attorney  General's  Office, 

December  1,  1855. 

Sir  :  Your  communication  of  this  date,  transmitting  for  my 
consideration  the  record  of  the  trial  of  Brevet  Lieutenant 
Colonel  W.  R.  Montgomery  by  a  general  court  martial,  requests 
my  opinion  of  the  questions, — whether  the  finding  of  the  court 
upon  the  specifications,  connected  with  the  finding  upon  the 
charge,  sufiices  to  sustain  the  sentence, — and  whether  the  excep- 
tions of  the  court  to  some  of  the  contents  of  the  specification 
were  correctly  taken. 

On  examination  of  die  redord,  it  appears  that  the  trial  was 
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Lad  upon  a  single  charge^  with  four  specifications  nnder  it, 
exhibited  by  order  of  the  War  Department. 

The  charge  is — '^  Conduct  unbecoming  an  officer  and  a  gentle- 
man." 

It  is  not  necessary,  to  the  understanding  of  the  points  of 
law  submitted  to  me,  to  go  over  all  the  specifications,  or  to 
repeat  any  one  of  them.  Analysis  of  the  first  specification 
will  put  in  view  the  entire  subject-matter  of  inquiry. 

That  specification  states  that  Brevet  Lieutenant  Colonel 
Montgomery,  being  in  command  at  Fort  Riley,  in  the  Territory 
of  Kansas,  did  certain  acts,  in  virtue  or  under  color  of  his  office 
and  command,  which  are  set  forth  in  full,  and  then  concludes 
in  these  words : 

'  ^'  All  which  was  an  abuse  of  his  trust,  a  violation  of  his  pub- 
lie  duty,  and  was  conduct  unbecoming  an  officer  and  a  gentle- 
man." 

Each  of  the  three  pther  specifications  is  framed  on  the  same 
theory, — that  is,  it  sets  forth  the  facts  charged  in  full,  and  con- 
cludes with  words  of  qualification  logically  applicable, — not  the 
same  words,  but  words  standing  in  the  same  legal  relation  as 
the  concluding  expression  of  the  first  specification. 

The  court  found  the  accused  guilty  on  each  specification,  and 
guilty  of  the  charge ;  but,  as  to  the  first  specification^  they 
found  specially  as  follows : 

"  Of  the  first  specification  to  the  charge,  guilty,  except  the 
concluding  words — that  is  to  say,  ^^  all  which  was  an  abiise  of 
hia  trusty  a  violatwn  of  his  public  duty^  and  was  conduct  unbe- 
coming an  officer  and  a  gentleman j'*  such  language  being  re- 
garded by  the  court  as  forming  no  necessary  part  of  the  speci- 
fication, but  simply  as  expressing  the  inferences  intended  to  be 
drawn  from  the  facts  therein  set  forth ;  from  which  facts  it  will 
be  the  province  of  the*court  to  draw  its  own  conclusion  when 
it  comes  to  express  an  opinion  upon  the  charge." 

To  their  finding  on  the  second,  third,  and  fourth  specifica- 
tions, they  subjoin  a  qualification  similar,  mutatis  mutandii^ 
according  to  the  substance  of  each  of  those  three  specifica- 
tions. 

In  conclusion,  they  say:  ^^Of  the  charge,  guilty." 
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Upon  this  case,  the  main  question,  of  course,  is  of  the  vali- 
dity of  the  proceedings  of  the  court  considered  as  conviction 
and  sentence ;  incidental  to  which  is  the  other  question^  of  the 
correctness  of  the  exceptions  taken  hy  the  court ;  and  the  two 
questions  are  so  much  connected  that  they  may  well  be  dis- 
cussed and  disposed  of  in  one  continuous  series  of  observa^ 
•  tions. 

Looking  into  the  books  of  military  law,  and  the  precedents 
of  trials,  even  those  of  the  greatest  importance,  and  where  the 
interests  at  stake  induced  a  searching  scrutiny  of  all  matters  of 
procedure,  whether  in  Ghreat*  Britain  or  the  United  States,  it 
will  be  seen  that,  among  the  received  forms,  there  is  no  one  of 
exclusive  rigor  and  necessity  in  which  to  state  military  accusa- 
tions. 

In  the  American  service,  the  custom  is  to  present  a  ^^  charge," 
so  called,  in  general  terms  indicative  of  the  offence  imputed,  as 
"desertion,"  "disobedience  of  orders,"  *J mutiny,"  or,  as  in 
the  present  case,  "  conduct  unbecoming  an  o£Scer  and  a  gentle- 
man,"— and  to  Subjoin  a  "specification"  or  " specifications," in 
which  are  set  forth  the  particular  facts,  which,  it  is  conceived 
by  the  party  preferring  the  accusation,  or  by  the  authority 
ordering  the  trial,  constitute  the  offence  designated  in  the 
"  charge." 

In  the  British  service,  on  the  other  hand,  there  is  no  distinc- 
tion between  the  "charge,"  as  such,  and  the  "specification." 
Each  separate  fact,  or  set  of  facts,  constituting  the  matter  of 
accusation,  is  set  forth  in  a  distinct  charge,  even  although 
there  should  be  a  plurality  of  subjects  of  charge,  each  one 
importing  a  variety  of  the  same  offence,  and  therefore  suscep^ 
tible  of  classification  under  general  heads  of  charge. 

Our  practice  has  convenience, — ^not,  to  be  sure,  in  every  case, 
but  in  many  cases. 

If,  for  instance,  the  crime  be  of  a  genus  which  has  but  one 
species,  as  "sleeping  on  post,"  then  the  "charge"  is  in  gene- 
ral but  a  title,  as  it  were,  to  the  "  specification."  But,  even  in 
such  a  case,  there  may  be  a  plurality  of  acts  of  the  same  offence 
which  it  18  proper  to  charge,  although,  if  proved,  to  be  followed 
by  but  one  possible  sentence  for  all  the  acts.   The  proofs  in  the 
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different  cases  may  be  different,  one  of  tLe  accusations  may 
break  down,  and  iteration  of  the  crime^  or  circumstances  of 
aggravation,  or  the  reverse,  will  bear  upon  ulterior  questions 
of  approval  or  commutation  of  sentence,  or  of  pardon. 

But  where  the  offence  is  of  a  genus  comprehending  many 
species,  the  convenience  of  classification  under  general  heads 
of  charge  is  apparent.  , 

Still  more  is  that  convenience  manifest  when  the  aceusation 
is  of  a  plurality  of  offences,  as  ^'disobedience  of  orders," 
^^ neglect  of  duty,"  and  '^mutiny,"  and  there  is  a  plurality  of 
acts  of  each  offence.  Then  it  is*  clear  to  see  how  our  practice 
tends,  not  only  to  methodise  the  proceedings,  but,  what  is  more 
important,  to  methodize  the  elements  of  decision,  in  the  minds 
of  the  triers,  and  of  the  superior  authority  which  is  to  approve 
or  disapprove  their  -final  action. 

Meanwhile,  whichever  of  the  two  forms  of  practice  be 
adopted,  whether  thf  American  or  the  British,  certain  it  is,  in 
the  language  of  the  latter,  a  ^'charge,"  and  in  that  of  the 
former  a  '^specification,"  does  not  need  to  possess  the  technir 
cal  nicety  of  indictments  at  the  common  law.  Trials  by  court- 
martial  are  governed  by  the  nature  of  the  service,  whicb 
demands  intelligible  precision  of  language,  but  regards  the 
substance  of  things  rather  than  their  forms;  which  eschews 
looseness  or  confusion  in  all  things,  but  reflects  that  military 
administration  must  be  capable  of  working  in  peace,  it  is  true, 
but  more  especially  amid  the  privations  and  the  dangers  of 
war. 

Hence,  undoubtedly,  the  most  bald  statement  of  the  facts 
alleged  as  constituting  the  offence,  provided  the  legal  offence 
itself  be  distinctively  and'  accurately  described  in  such  terms 
of  precision  as  the  rules  of  military  jurisprudence  require,  will 
be  tenable  in  court  martial  proceedings,  and  will  be  adequate 
ground-work  of  conviction  and  sentence. 

In  the  present  case,  therefore,  inasmuch  as  what  remains  of 
each  specification,  after  the  exceptions  made  by  the  court, 
although  less  full  and  e;cplicit  than  the  whole  original  specifica- 
tion, yet  plainly  appears,  on  careful  inspection  of  the  matter,. 
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to  be  competent  to  justify  the  finding,  and  to  sustain  the  charge, 
the  proceedings  are,  in  mj  opinion,  yalid  in  law. 

If,  indeed,  there  were  any  repugnance,  in  this  case,  between 
the  woi^  excepted  to  and  the  rest  of  the  specification,  then 
the  finding  might  be  subject  to  cavil  in  the  sense  of  sufficiency ; 
but  no  such  difficulty  exists  here,  the  words  of  description 
being  at  most,  whether  in  the  estimation  of  the  court  or  in  any 
possible  Tiew  of  them,  inferential,  not  necessary  to  the  very 
vitality  of  the  specification. 

Nevertheless,  it  seems  proper  to  observe,  that,  if  these  were 
not  words  of  necessary  insertion  in  specifications,  neither  were  * 
they  words  of  necessary  exclusion  therefrom.     While  a  speci- 
fication is  maintainable  without  the  words  excepted,  so  it  is 
with  them. 

In  truth,  those  words  were  descriptive  of  the  facts  alleged, 
designating  their  character,  pointing  out  their  relation  to  the 
charge,  and  specially  indicating  the  variety  or  particular  form 
of  the  ofience  charged,  that  is,  unofficerlike  and  ungentlemanly 
conduct,  one  of  the  most  indefinite  and  comprehensive  of  all 
the  offences  mentioned  in  the  articles  of  war. 

In  arraigning  an  officer  for  an -ofience  of  so  vague  a  nature 
as  this,  it  has  been  thought  advisable,  in  practice,  to  declare, 
not  only  the  general  relation  of  the  facts  to  the  charge,  but 
also  their  special  nature  in  the  given  case,  as  distinguished  from 
the  infinitely  numerous  other  conditions  or  species  of  unofficer- 
like or  ungentlemanly  conduct. 

A  tnultitude  of  adjudicated  cases  might  be  adduced  of  the 
present  specialized  form  of  allegation,  so  that  it  is  well  sus- 
tained by  nrecedents  as  by  principle. 

Particularity  of  description  would  seem  to  be  for  the 'inte- 
rest of  the  party  accused,  if  he  be  innocent,  or  of  doubtful 
guiltiness,  and  for  the  interest  of  the  service,  if  he  be  guilty ; 
and,  therefore,  advantageous  on  both  sides. 

But  a  specification  is  good,  and  will  support  the  findbg  and 
sentence  upon  it,  with  or  without  such  descriptive  designation 
of  the  act,  provided  it  appears  that  the  facts  alleged  and  proved 
constitute,  in  any  point  of  view,  the  off'ence  charged. 

I  suppose^  in  the  present  case,  the  court,  consisting  as  it  did 
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of  officers  of  high  estimation,  may  have  considered  that  their 
duty  did  not  require  of  them  to  find  the  precise  quality  of  the 
acts  in  question,  in  so  many  words,  and  otherwise  than  as  their 
judgment  in  this  respect  might  be  inferred  from  their  finding 
on  the  charge,  and  from  the  sentence  which  they  pronounced ; 
and  that  idea  may  have  o£fered  itself  to  their  minds  in  conse- 
quence of  the  apparent  substantiveness  of  statement,  in  which 
the  quality  of  the  facts  is  here  alleged  in  the  specifications. 

To  prevent  the  occurrence  of  such  occasion  of  question  or 
exception  in  future  cases,  permit  me  respectfully  to  suggest, 
either  as  concluding  or  commencing  words  of  specification,  the 
employment  of  the  very  words  of  charge,  and  that  such  expres- 
sions of  qualification,  as  the  nature  of  the  facts  may  require 
and  justify,  when  employed,  be  incorporated  in  the  narrative 
part  of  the  specification. 

I  have  the  honor  to  be,  very  respectfully, 

C.  GUSHING. 

Hon.  Jefferson  Davis, 

Secretary  of  War, 


BOUNTY  LAND  ACT. 

The  act  of  March  3,  1856,  section  1,  embraces  not  only  militia  or  Tolunteers 
whose  militarj  services  were  performed  under  the  general  command  of  the 
United  States  and  in  time  of  war,  bat  also  such  as  rendered  military  serrice, 
whether  in  war  or  not,  and  whether  under  the  immediate  authority  of  the 
United  States  or  of  a  State  or  Territory,  but  who  shall  hare  been  paid  for 
such  serrice  by  the  United  States. 

Attorney  General's  Office, 

December  14,  1855. 
Sir  :  Your  communication  of  the  ISth  instant  presents  for 
consideration  a  question  of  construction,  arising  upon  certain 
provisions  of  the  first  section  of  the  act  of  March  3d,  1855,  en- 
titlecl  '^An  act  in  addition  to  certain  acts  granting  bounty 
land  to  certain  officers  and  soldiers  who  have  been  engaged  ia 
the  military  service  of  the  United  States." 
The  pertinent  part  of  that  section  is  in  the  following  words : 
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"  That  each  of  the  surviving  commissioned  and  non-commis- 
sioned officers,  musicians,  and  privates,  ^whetber  of  regulars, 
Tolonteers,  rangers,  or  militia,  who  were  regularly  mustered  into 
the  service  of  the  United  States,  and  every  officer,  commissioned 
or  non-commissioned,  seaman,  ordinary  seaman,  marine,  clerk, 
and  landsman  in  the  Navy,  in  any  of  the  wars  in  which  this 
country  has  been  engaged  since  seventeen  hundred  and  ninety, 
and  each  of  the  survivors  of  the  militia,  or  volunteer,  or  State 
troops  of  any  State  or  Territory,  called  into  military  service, 
and  regularly  mustered  therein,  and  whose  services  have  been 
paid  by  the  United  States,  shall  be  entitled  to  receive  a  certifi- 
cate or  warrant  from  the  Department  of  the  Interior  for  one 
hundred  and  sixty  acres  of  land." 

Upon  which,  the  question  is,  whether,  in  the  construction  of 
the  concluding  part  of  the  provision  above  quoted,  ^^  the  class 
of  militia,  &c.,  therein  mentioned,  is  to  be  considered  as  in- 
cluding, as  well  those  whose  military  service  was  performed 
under  the  general  command  of  the  United  States,  as  those  who 
rendered  military  service  under  the  authority  of  a  State  or  Ter- 
ritory, independent  of  the  United  States,  but  wno  have  been  paid 
therefor  by  the  United  States." 

Without  going  beyond  the  act  itself,  into  the  consideration 
of  the  matters  of  fact,  whatever  they  may  have  been,  which  in- 
duced its  enactment,  it  seems  to  me  that  the  language  of  the 
provision  admits  of  but  one  conclusion. 

On  cursorily  examining  the  whole  of  the  provision  quoted,  it 
will  be.perceived  to  be  separable,  by  grammatical  form,  into  two 
subdivisions  of  enactment,  namely,  the  respective  members  of 
the  paragraph,  which  both  commence  with  the  words  '^  Each 
of/'  But,  on  further  examination,  it  will  be  found  that  the 
paragraph  is  distinguishable  by  sense  into  three  separate  mem- 
bers, namely : 

1.  Each  of  the  surviving  commissioned  and  non-commissioned 
officers,  musicians,  and  privates,  of  the  regular  land  force  of  the 
United  States,  and  every  officer,  commissioned  or  non-commis- 
sioned, seaman,  ordinary  seaman,  marine,  clerk,  and  landsinan, 
in  the  Navy,  each  and  every  one  of  whom,  under  the  circum- 
stances and  conditions  set  forth  in  the  act,  is  declared  entitled 
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-to  receive  a  certificate  or  warrant  from  the  Department  of  the 
Interior,  for  one  hundred  an4  sixty  acres  of  land. 

2.  Like  provision  is  made  for  each  of  the  surviving  commis- 
sioned and  non-commissioned  officers,  musicians,  and  privates, 
whether  of  volunteers,  rangers,  or  militia,  who  were  regularly 
mustered  into  the  service  of  the  United  States,  in  any  of  the 
wars  in  which  this  country  has  been  engaged  since  the  year 
seventeen  hundred  and  ninety. 

8.  Finally,  like  provision  is  made  for  each  of  the  survivors 
of  the  militia,  or  volunteers,  or  State  troops  of  any  State  or 
Territory,  called  into  military  service,  and  regularly  mustered 
therein,  and  whose  services  have  been  paid  by  the  United 
States. 

A  still  more  careful  scrutiny  of  these  two  last  provisions  will 
show  that  the  word  ^^  rangers*'  in  the  second  is  no  wise  material 
to  the  inquiry  in  hand.  Striking  that  out,  let  us  then  pause  to 
consider  what  difierence  there  is,  if  any,  between  the  classes  of 
persons  described  in  the  remaining  words  of  the  second  and 
third  members  ^f  the  paragraph. 

We  perceive,  on  a  logical  analysis  of  those  remaining  words 
of  the  second  member  of  the  paragraph,  that  they  assure  land 
warrants  to — 1.  Volunteers  or  militia  ;  2.  Regularly  mustered 
into  the  service  of  the  United  States ;  8.  In  any  of  the  wars  in 
which  this  country  has  been  engaged  since  a  certain  day. 

On  a  similar  analysis  of  the  remaining  words  of  the  third 
member,  we  perceive  that  they  embrace,  1.  Militia,  volunteers, 
or  State  troops  of  any  State  or  Territory ;  2.  Called  into  miK- 
tary  service,  and  regularly  mustered  therein ;  8.  Whose  services 
have  been  paid  by  the  United  States. 

Now,  in  the  description  of  troops  thus  provided  for,  in  both 
members,  we  have  apparently  .three  classes,  namely,  militia, 
volunteers,  and  State  troops  of  any  State  or  Territory.  But, 
are  not  militia  and  volunteers,  as  these  terms  are  employed  in 
the  Constitution  and  laws  of  the  United  States,  troops  of  some 
State  or  Territory  ?  Indubitably.  Therefore,  in  order  to  give 
meaning  to  the  very  specific  and  significant  words  '^  State  troops 
of  any  State  or  Territory,"  which  follow  the  words  "  militia  or 
volunteers,"  in  the  last  member  of  the  paragraph,  and  do  not 
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in  the  previous  one,  we  are  compelled  to  regard  those  words  9» 
intending  something  more  than  mere  description  of  troops,  and 
as  pointing  the  mind  to  peculiarity  in  the  conditions  of  their 
service,  whether  with  relation  to  the  United  States  or  to  some 
State  or  Territory. 

The  nature  of  this  peculiarity  is  indicated  by  the  phrase 
^^  State  troops"  of  some  State  or  Territory.  What  is  the  force 
of  the  word  "  State"  here,  as  applied  to  troops,  whether  of  a 
State  or  Territory  f  It  has  no  conceivable  meaning  in  such  a 
context,  other  than  that  of  State  troops  as  contradistinguished 
from  United  States  troops. 

The  hypothesis  that  such  is  its  import,  is  confirmed  by  what 
follows.  The  troops  in  question  are  described  further,  not  as 
volunteers  or  militia,  regularly  mustered  into  the  service  of  the 
United  States  in  any  war,  which  is  the  substance  of  the  previous 
description,  but  as  volunteers  or  militia  called  into  military  ser- 
vice, (whether  in  war  or  not,)  and  whose  services  have  been  paid 
by  the  United  States. 

Thus,  it  appears,  that  the  statute  makes  provision  for  two 
classes  of  militia  or  volunteers,  to  wit,  first,  such  as  shall  have 
been  regularly  mustered  into  the  service  of  the  United  States  in 
any  war,  and  which,  therefore,  notwithstanding  they  were  militia 
or  volunteers,  had,  by  the  fact  of  such  muster,  became  troops  of 
the  United  States ;  and  secondly,  such  volunteers  or  militia  as 
shall  have  been  called  into  military  service  and  regularly  mus- 
tered therein,  whether  in  time  of  war  or  not,  and  whether 
originally  mustered  by  the  United  States  or  not,  but  whose  ser- 
vice, though  it  were  in  form  that  of  "  State  troops"  only  in  its 
origin,  yet  shall  have  been  subsequently  paid  for,  that  is  legally 
adopted,  as  the  service  of  the  United  States. 

Such  is  my  decided  impression  of  the  true  legal  intendment 
of  the  provisions  of  statute  under  consideration.  It  is  the  same 
.conclusion  to  which,  by  a  somewhat  different  line  of  argument, 
and  with  fuller  discussion  of  the  question,  the  Commissioner 
of  Pensions  arrives  in  the  report,  accompanying  your  commu- 
nication. 

In  my  opinion,  therefore,  the  statute  includes  not  only  mili- 
tia or  volunteers  whose  military  service  was  performed  under 
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the  general  command  of  the  United  States  and  in  time  of  war, 
but  also  such  as  rendered  military  service,  whether  in  war  or 
not,  and  whether  under  the  inunediate  authority  of  the  United 
States  or  of  a  State  or  Territory,  but  who  shall  have  been  paid 
for  such  service  by  the  United  States. 

I  am,  very  respectfully, 

C.  CUSHDfG. 

Hon.  RoBEBT  McClelland, 

Secretary  of  the  Interior. 


CLERK  OP  COURTS,  DISTRICT  OP  COLUMBIA. 

The  Clerk  of  the  Courts  of  the  United  States  in  the  District  of  Columbia  is  a 
collecting  agent  of  the  Goyemment,  and  is  held  to  account  for  all  the  fees 
of  his  office  received  or  receiyable,  deducting  therefrom  the  maximum  allowed 
him  by  law. 

Attorney  General's  Office, 

December  19,  1855. 
Sir  :  Your  communication  of  the  11th  instant  states  the  fol- 
lowing case : 

The  clerk  of  the  courts  of  the  District  of  Columbia  is  in 
the  practice  of  crediting  fees  due  to  his  office  from  private  suit- 
ors, which  fees,  if  paid,  combined  with  those  receivable  hj  the 
United  States,  would  make  up  the  maximum  compensation 
allowable  to  him  by  law,  including  clerk-hire  and  office  expenses, 
the  surplus,  if  any,  being  payable  to  the  United  States.  (See 
act  of  February  26th,  1853,  x  Stat,  at  Large,  p.  166.)  •  The 
effect  of  this  will  be  that  if  such  fees  payable  by  individuals 
be  not  collected,  there  may  be  no  surplus,  or  a  greatly  dimin- 
ished one.  In  the  first  ease,  the  clerk  will  actually  draw  money 
from  the  Treasury  to  supply  the  deficiency ;  and  in  both  cases 
the  loss  by  non-collected  fees  falls,  not  on  the  clerk,  but  on  the 
Government.  That  is  to  say,  the  fees  due  from  individuals,  but 
not  collected  by  the  clerk,  become  in  reality  a  charge  on  the 
United  States. 
.  Upon  which  state  of  facts  you  present  the  questions,—- 
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Whether  the  clerk  is  under  legal  obligation  to  give  credit  for 
the  fees  earned  by  him  ? 

Whether,  if  he  continues  to  give  such  credit,  and  fails  to 
collect  and  account  for  the  same,  the  Department  can  lawfully 
retain  of  his  fees,  chargeable  to  the  United  States,  a  sum  equal 
to  the  surplus  found  to  be  done  to  the  Government  ? 

And  whether,  fees  due  from  private  individuals  thus  re- 
maining uncollected,  and  the  sum  total  received  thereby  falling 
below  the  statute  aggregate,  the  clerk  may  lawfully  call  on  the 
United  States  to  make  up  the  deficiency  ? 

In  order  to  answer  all  these  questions  satisfactorily,  it  needs 
only  to  reflect  that  the  clerk  .is  a  statute  officer,  with  such  rights 
and  such  obligations  as  the  several  pertinent  acts  of  Congress 
confer  and  impose. 

True,  he  is  appointed  by  the  court,  not  by  the  President  or 
any  of  the  administrative  officers  of  the  Goveinment.  But 
that  is  immaterial.  He  is  a  public  officer  of  the  United  States 
appointed  under  statute  in  one  of  the  four  ways  designated  by 
the  Constitution,  and  exists  only  in  virtue  of  the  statutes  and 
the  Constitution. 

It  is  true,  also,  that  he  receives  compensation  by  fees,  not  by 
salary  eo  nomine^  but  he  receives  those  fees  officially,  and  only 
in  right  of  his  office,  just  in  the  same  way  that  official  fees  are 
received  by  the  consuls  of  the  United  States. 

It  is  further  true,  that  some  considerable  part  of  his  fees  are 
for  service  to  private  suitors.  But  that  is  also  immaterial.  In 
the  same  way  nearly  all  the  fees  of  consuls  are  on  official  ser- 
vice rendered  to  private  individuals.  Nay,  there  are  great 
departments  of  the  public  business,  in  which  it  is,  in  part  or  in 
whole,  for  service  to  individuals,  that  collections  are  made  by 
the  public  officer,  as  in  the  Post  Office  and  the  Patent  Office. 

In  all  these  cases  the  theory  is  the  same,  namely,  an  instru- 
mentality created  by  law,  and  for  which  the  Government  makes 
itself  responsible  in  its  capacity  of  patens  patriee,  although 
much  of  that  instrumentality  is  to  be  exerted  in  the  direct 
benefit  of  private  individuals,  and  is  therefore  maintained  in 
part  or  in  whole  by  fees  charged  to  them,  instead  of  being 
chargeable  to  the  public  revenue  obtained  by  general  taxation. 
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Upon  these  premises  my  opinion  is,  that  it  is  the  duty  of  the 
clerk  of  the  courts  in  the  District  to  collect  all  fees  in  cash,  just 
as  it  is  the  duty  of  the  Commissioner  of  Patents  to  do,  or  of 
Deputy  Postmasters  in  regard  to  the  postage  on  letters ;  that 
if  the  clerk  gives  credit  for  any  fees,  he  does  that  at  his  own 
risk,  and  if  they  be  not  paid  the  loss  devolyes  on  him  alone ; 
that  if  any  deficiency  thus  arises,  he  cannot  claim  indismnity 
of  the  Government ;  and  that,  on  the  contrary,  he  is  obliged  to 
make  account  of  all  such  fees,  and  if  by  reason  thereof  a  sur* 
plus  fails  to  exist,  then  the  clerk  is  chargeable  with  such  defi- 
ciency at  the  Treasury  of  the  United  States. 

I  have  the  honor  to  be,  very  respectfully, 

C.  GUSHING. 

Hon.  Robert  McClelland, 

Secretary  of  the  Interior. 


INTERNATIONAL  EXTRADITION. 

The  ordinary  expenses,  inclading  fees  of  counsel,  attending  the  process  of 
intemaUonal  extradition,  are  to  be  defiray^  hj  the  demsaiding  goYemment. 

Attorney  General's  Office, 

December  20,  1855. 

Sir  :  I  have  the  honor  to  inform  you  that, — ^in  the  case  of 
Nicolas  Sacillon,  the  extradition  of  whom,  as  a  fugitive  from 
the  criminal  justice  of  France,  was  recently  ordered  by  the 
President, — ^M.  Gauldrde  de  Boilleau,  the  Emperor's  charg^ 
d'affaires  in  this  country,  has  requested  me  to  cause  to  be 
examined  the  account  of  expenses  incurred  in  the  arrest  and 
trial  of  the  accused,  in  order  to  ascertain  whether  the  items 
charged  by  public  officers  are  such  as  are  lawful  and  usual  in 
analogous  matters  of  account  rendered  against  the  Government 
of  the  United  States. 

I  find  that  the  bill  of  costs  charged  by  the  CommisBioner, 
and  by  the  Marshal  of  the  United  States,  have  been  duly  certi- 
fied by  the  judge  of  the  Southern  District  of  New  York,  within 
whose  jurisdiction  the  case  was  toied,  and  that  those  bills  cor- 
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respond  in  substance  to  what  is  commonly  passed  and  allowed 
in  the  office  of  the  First  Comptroller  of  the  Treasury. 

In  anticipation  of  any  attempt  to  embarrass  the  proceedings 
by  any  question  of  jurisdiction  between  the  courts  of  the  United 
States  and  those  of  the  State  of  New  York,  such  as  have  fre- 
quently occurred  heretofore  in  cases  of  extradition,  Mr.  McKeon, 
the  District  Attorney  for  that  District,  was  instructed  to  be  pre- 
pared to  assert  the  Federal  jurisdiction  in  the  name  of  the 
United  States. 

He  accordingly  attended  the  trial,  and  has  rendered  his 
account  to  the  French  government. 

I  have  had  some  doubt  whether  his  services  ought  not  to  have 
been  charged  to  the  United  States.  But,  on  reflection,  as  the  case 
did  not  pass  beyond  limits  of  the  routine  of  such  cases  provided 
by  treaty  and  by  statute,  it  has  appeared  to  me  proper,  on  the 
whole,  to  have  his  fee  considered,  like  the  rest,  a  part  of  the 
regular  expenses  chargeable  to  France. 

This,  of  course,  is  quite  immaterial  to  the  French  govern- 
ment, which  expresses  and  enftertains  no  wish  on  the  sabject, 
except  only  to  have  a  rule  fixed,  which  shall  be  just  and  equi« 
table  as  respects  both  governments,  and  may  thus  apply  alike 
to  American  cases  arising  in  France,  as  well  as  to  French 
cases  arising  in  the  United  States. 

If,  indeed,  the  Federal  jurisdiction  had  been  attacked  in  this 
instance,  as  it  had  heretofore  been  done,  it  would  have  seemed 
to  me  clear  that  the  United  States  should  themselves  assume 
the  maintenance  of  their  authority  in  execution  of  their  treaty 
engagements  to  France. 

I  have  the  honor  to  be,  very  respectfully, 

C.  GUSHING. 

Hon.  Wm.  L.  Marcy, 

Secretary  of  State. 
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LIMITATION  OF  SUITS  BY  THE  UNITED  STATES. 

No  right  of  action  accruing  to  the  United  States  is  barred  by  lapse  of  time, 
unless  where  there  may  be  special  proTision  by  act  of  Congress  to  that 
effect 

Attorket  General's  Office, 

January  9,  1856. 

Sir  :  Your  letter  of  the  5th  instant, — ^stating  the  fact  that,  in 
May  last,  the  steamer  Planter  having  run  into  and  damaged  the 
wharf  and  sea-wall  at  Fort  Carroll,  in  the  State  of  Maryland, 
the  owners  now  acknowledge  their  liability  to  make  indemnity 
for  the  injury  thus  caused,  but  reqfuest  an  extension  of  the  time 
of  payment, — thereupon  presents  the  question,  whether  the 
grant  of  such  indulgence  would  prejudice  the  rights  of  the 
United  States. 

I  have  the  honor  to  state  in  reply  that,  as  a  general  rule,  no 
right  of  action  accruing  to  the  United  States  is  barred  by  lapse 
of  time,  unless  there  be  special  {flrovision  by  act  of  Congress  to 
that  effect.  (United  States  v.  Knight,  xiy  Peters,  311,  315 ; 
United  States  v.  Hoar,  ii  Mason,  311 ;  Conkling*s  Treatise,  U. 
S.  Courts,  p.  198.)  And  I  am  not  aware  of  any  act  of  Con- 
gress interposing  limitations  in  a  case  of  this  class.  Of  course, 
no  delay,  such  as  the  owners  of  the  Planter  ask  for,  would  con- 
stitute a  legal  impediment  to  suitable  process,  at  a  future  day, 
for  the  redress  of  the  United  States. 

At  the  same  time,  unexplained  postponement  of  the  legal 
demand  might,  in  other  incidental  respects,  operate  unfavorably 
on  the  demand,  if  the  proposed  amicable  arrangement  be  not 
consummated,  and  a  suit  should,  after  all,  have  to  be  com- 
menced. 

But,  above  all,  the  sale  of  the  steamer  to  other  parties  might 
obstruct,  and  her  destruction  by  fire,  or  other  casualty,  with 
insolvency  of  the  owners,  or  some  other  intervening  contingency, 
wholly  defeat  the  remedy  of  the  Government. 

I  advise,  therefore,  that,  if  the  delay  in  the  time  of  payment 
solicited  by  the  owners  be  conceded,  it  should  not  be  done  with- 
out requiring  the  parties  to  give  satisfactory  security  for  pay- 
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ment,  nor  without  reservation  of  all  existing  legal  rights  in  case 
of  non-payment  at  the  time  agreed.     I  think  any  arrangement 
short  of  this  would  not  be  safe  for  the  United  States. 
I  am,  very  respectfully, 

C.  GUSHING. 
Hon.  Jefferson  Davis, 
Secretary  of  War. 


CONFINEMENT  OF  CONVICTS. 

District  Courts  of  the  United  States  haye  power  to  provide  specially  for  the 
confinement  of  persons  convicted  by  Federal  law,  if  refused  admission  into 
the  jails  of  the  State. 

In  such  case»  the  prisoner  may  be  confined  in  the  Penitentiary  of  the  District 

'   of  Colombia. 

Attorney  General's  Office, 

January  9,  1856. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
communication  of  the  27th  ultimo,  in  relation  to  the  refusal  of 
the  Superintendent  of  the  Virginia  Penitentiary  to  receive  in 
custody  John  J.  Houchins,  who  was  sentenced,  by  the  United 
States  District  Court  for  the  Eastern  District  of  Virginia,  to 
be  imprisoned  therein  for  the  term  of  two  years. 
.  The  act  of  Virginia  (Code,  ed.  1849,  p.  790,  s.  1)  authorizes  the 
imprisonment,  in  the^penitentiary  of  the  State,  of  conyicts  utider 
Federal  law,  but  confers  on  the  national  authorities  no  express 
power  to  compel  the  reception  of  them  by  the  Superintendent. 
Undoubtedly  the  courts  of  the  State  might,  by  mandamue, 
require  him  to  do  so,  but  the  expediency  of  applying  for  such 
process  in  a  case  of  this  nature  is  very  questionable. 

The  Superintendent  makes  two  objections, — one,  that  the 
United  States  have  failed  to  allow  proper  compensation  for 
keeping  convicts  heretofore, — and  the  other,  that  the  prison  is 
now  full.  The  first  objection  might  be  obviated  by  arranging 
with  him  to  make  proper  compensation ;  but  the  latter  involves 
a  question  of  mere  fact,  of  which  he  would  seem  to  be  the  most 
competent  judge. 
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I  advise,  therefore,  in  the  first  place,  that  the  Marshal  be 
instructed  to  offer  suitable  compensation  to  the  Superintendent. 

If  the  Superintendent  still  refuse  to  receive  the  prisoner,  then, 
it  seems  to  me,  the  case  will  come  within  the  provisions  of  the 
joint  resolution  of  March  8d,  1821,— of  the  withdrawal,  by  a 
State,  in  whole  or  in  part,  of  the  use  of  its  jails  (or  other  places 
of  imprisonment)  for  prisoners  committed  under  the  authority  of 
the  United 'States;  in  which  contingency  the  judge  of  the  Dis- 
trict in  which  the  party  is  convicted  is  authorized  and  required 
to  hire  a  convenient  place  to  serve  as  a  temporary  jail,  and  to 
make  the  necessary  provision  for  the  safe  keeping  of  any  such 
prisoner  committed  under  the  authority  of  the  United  States, 
(iii  Stat,  at  Large,  p.  646.) 

By  a  subsequent  act,  that  of  March  3d,  1829,  the  peniten- 
tiary of  the  District  of  Columbia  is  appropriated  to  the  confining 
of  such  persons  as  may  be  convicted  of  offences  punishable  with 
imprisonment  and  labor  "  under,  the  laws  of  the  United  States," 
as  well  as  under  those  of  "the  District  of  Columbia."  (iv  Stat, 
at  Large,  p.  365.) 

In  virtue  of  these  two  laws,  the  court  of  the  Western  District 
of  the  State  of  Virginia  is  accustomed  to  sentence  convicts  to 
confinement  in  the*  penitentiary  of  the  District. 

No  sufficient  reason  appears  why  this  may  not  be  done  in  all 
cases,  where,  for  any  good  cause,  the  party  cannot  be  sentenced 
to  imprisonment  in  the  District  where  his  conviction  takes  place. 

In  a  case  from  the  State  of  North  Carolina,  the  party  was 
transferred  to  this  District  by  separate  order  at  a  subsequent 
term. 

I  send  herewith  extracts  from  the  record  in  two  cases,  that 
of  Shreeve  in  Western  Virginia  and  that  of  Hendricks  from 
North  Carolina,  in  illustration  of  the  above  doctrine. 

I  advise,  therefore,  in  the  contingency  previously  supposed, 
that  the  court  be  moved  to  sentence  a  transfer  of  the  present 
prisoner  to  the  penitentiary  of  the  District  of  Columbia ;  that 
if  this  motion  be  rejected,  then  the  court  be  moved  to  make 
temporary  provision  otherwise  in  its  lawful  discretion;  and 
that,  if  neither  of  these  orders  be  granted,  then  the  Marsha] 
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be  directed  to  retain  the  prisoner  as  he  is,  and  await  further 
instructions. 

I  am,  very  respectfully, 

C.  GUSHING. 
F.  B.  Strketer,  Esq., 

Solicitor  of  the  Treasurt/. 


POST  OFFICE  CONTRACT.— GIDDINGS. 

The  proTiaion  of  the  act  of  Congress  of  March  8,  1855,  allowing  additional 
compensation  to  Giddings  on  a  mail  contract,  does  not  require  payment  to 
him  indindaallj  unless  dae  to  him :  it  is  additional  on  the  contract  only  so 
far  as  performed. 

That  addition  does  not  affect  any  prcTious  contract  with  other  parties  on  the 
same  route.  They  are  to  be  paid  according  to  the  general  law.  (See  ante, 
p.  186.) 

Attorney  General's  Office, 

January  16,  1856. 

Sir  :  Your  communication  of  the  23d  of  November  calls  on 
me  for  further  construction  of  the  provision  of  statute,  which 
is  the  subject  of  my  opinion  of  the  10th  of  May  last,  and  in 
reference  to  which  statute  a  new  question  now  arises.  That 
provision  is  an  appropriation  in  the  following  words-: 

"  For  compensation  to  George  H.  Giddings,  for  carrying  the 
mail  on  route  number  12,900,  from  Santa  Fe,  New  Mexico,  to 
San  Antonio,  Texas,  monthly,  each  way,  according  to  the  con- 
tract under  which  said  service  is  now  being  performed,  the  sum 
of  988,500  per  annum,  commencing  with  the  eighteenth  of 
August,  1852,  and  continuing  one  year,  and  in  lieu  of  the  com- 
pensation therein  stipulated,  provided  that  the  Postmaster 
General  with  the  assent  of  the  contractors  be,  and  he  is  hereby, 
authorized  to  annul  said  contract." 

In  considering  this,  my  opinion  was,  that  it  had  the  legal 
effect  of  augmenting  the  compensation  allowable  on  the  mail 
contract  therein  described,  and  that  it  empowered  you  to  pay 
the  increased  rate  either  to  Wasson,  the  original  contractor,  or 
to  Giddings,  his  assignee,  according  to  the  true  equitable  rights 
of  the  case ;  with  reservation,  however,  that  the  same  should 
only  be  paid  on  proof  of  performance  of  the  contract  service. 


Digitized  by 


Google 


618  HON.  CALEB  GUSHING 


Post  Office  Contract. — Giddlngs. 


Incidental  question  existed,  at  that  time,  as  to  the  service, 
in  one  month,  August,  compensation  therefor  being  claimed  by 
the  outgoing  contractors,  Brcvoort  and  Houghton,  or  Skillman 
in  iheir  behalf,  and  adversely  by  the  new  contractor,  Wasson, 
or  his  assignee,  Giddings :  as  to  which  my  opinion  was,  that 
the  terms  of  the  law  implied  that  the  compensation  for  that 
service  belongs  to  Wasson. 

But  all  conclusion,  at  that  time,  as  to  this  point,  depended 
on  the  question  of  fact,  whether  the  service  for  the  debatable 
period  had  been  lawfully  rendered  or  not  by  Skillman  for 
Brevoort  and  Houghton. 

And  the  question  of  law  now  presented  is,  whether,  if,  upon 
a  full  investigation  of  this  matter  of  fact,  it  should  appear  to 
you  that  the  last-named  parties  are  justly  entitled  to  the  com- 
pensation, the  language  of  the  statute  prohibits  your  making 
the  payment  accordingly. 

I  have  held  this  question  under  advisement,  in  order  to  hear 
the  contesting  parties.  I  received  their  respective  views  upon 
the  8th  and  13th  instant,  and  now  proceed  to  state  my  con* 
elusion. 

I  think,  in  the  first  place,  that,  although  the  act  mentions 
Giddings  alone,  yet  it  neither  requires  nor  justifies  that  pay- 
ment be  made  to  him  for  any  service,  which  he  did  not  perform, 
nor  become  lawfully  entitled  to  perform. 

It  is  true,  the  terms  of  the  law  do  imply  that  he  was  entitled. 
But  that  implication  is  susceptible  of  being  contradicted.  It  is 
implication  and  nothing  more.  If,  on  due  inquiry,  it  appear 
that  the  service  was  lawfully  performed  by  another  person,  the 
compensation  cannot  lawfully  be  paid  to  Giddings.  What 
Congress  intended,  was  payment  for  services  lawfully  due,  not 
donation  or  gratuity.  To  pay  the  money  to  Giddings,  if  it  do 
not  in  truth  belong  to  him,  would  be  a  double  wrong;  a  wrong 
to  the  party  really  entitled,  and  a  wrong  to  the  United  States. 

I  think,  secondly,  if  the  service  in  question  was  lawfully  per- 
formed by  Brevoort  and  Houghton,  (or  Skillman,)  that  you  are 
bound  to  pay  the  compensation  to  them  by  the  general  provisions 
of  law,  with  which  the  special  provision  is  in  nowise  incom- 
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patible ;  and  that  no  doubt  can  exist  in  that  respect,  except  as 
to  the  head  of  appropriation  to  which  the  payment  should  be 
chargeable.  That  is  to  say,  the  increased  rate  in  the  special 
appropriation  applies,  in  terms  only,  to  the  contract  with 
Wasson,  or  his  assignee,  Giddings. 

I  am,  very  respectfully, 

C.  GUSHING. 
Hon.  James  Gahpbbll, 

PoBtmoBter  General. 


OO-LA-YA-TAH'S  CASE.— PENSIONS. 

Where  the  pension  acts  omit  to  make  mention  of  representatire  persons,  the 
*   latter  are  not  entitled  according  to  the  tenor  and  true  intendment  of  the 

acts. 
The  reyolutionary  pension  acts  haye  been  so  long  misconstrued  in  this  respect, 

that  it  seems  too  late  to  return  to  their  proper  construction. 
But  no  such  misconstruction  of  the  inyalid  pension  acts  has  obtained  in  prac- 
.   tise ;  nor  can  it  now  be  allowed. 
Cherokee  Indians,  entitled  to  iuTalid  pensions  by  treaty,  haye  no  larger  rights 

in  this  respect  than  officers  and  soldiers  of  the  Army. 
Hence,  a  pension,  claimable  but  not  claimed  by  a  Cherokee  in  his  UfetimCi 
'    does  not  descend  as  arrears  to  his  legal  representatiyes. 

Attorney  General's  Office, 

February  4,  1856. 

Sir  :  Your  communication  of  the  28th  ult.,  covering  reports 
of  the  late  and  the  present  Commissioner  of  Pensions,  and  other 
papers,  presents  for  consideration  the  following  state  of  facts 
and  question  of  law  thereupon  arising : 

The  14th  article  of  the  treaty  between  the  United  States  and 
the  Cherokee  Indians,  concluded  at  New  Echota  on  the  29th 
of  December,  1835,  runs  as  follows : 

*'  It  is  also  agreed  on  the  part  of  the  United  States,  that 
such  warriors  of  the  Cherokee  nation  as  were  engaged  on  the 
side  of  the  United  States  in  the  late  war  with  Great  Britain 
and  the  southern  tribes  of  Indians,  and  who  were  wounded  in 
such  service,  shall  be  entitled  to  such  pensions  as  shall  be 
allowed  them  bj  the  Congress  of  the  United  States,  to  corn- 
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mence  from  the  period  of  their  disability,  (vii  Stat  at  Large, 
p.  485.) 

In  execution  of  this  treaty  stipulation,  Congress,  on  the  14di 
of  April,  1842,  enacted  the  following  law : 

"  An  act  to  provide  for  the  allowance  of  invalid  pensions  to 
certain  Cherokee  warriors  under  the  provisions  of  the  fourteenth 
article  of  the  treaty  of  eighteen  hundred  and  thirty-five. 

"  Be  it  enacted  *  *  *  *  That  the  Secretary  of  War  be,  and 
he  hereby  is,  required  to  place  on  the  pension  roll  such  warriors 
of  the  Cherokee  nation,  as  were  engaged  on  the  side  of  the 
United  States  in  the  late  war  with  Great  Britain  and  the  south- 
ern Indians,  and  who  were  wounded  in  such  service,  at  the  same 
rates  of  pensions  as  are  allowed  by  law  to  the  officers  and 
soldiers  of  the  regular  Army  of  the  United  States,  under  such 
rules  and  regulations  as  to  the  proof  of  disability  as  the  Secre- 
tary of  War  shall  prescribe :  which  pensions  shall  commence 
from  the  period  of  disability."     (v  Stat,  at  Large,  p.  478. 

The  general  tenor  and  legal  effect  of  the  statute  are  unmis- 
takeable.  It  gives  to  certain  warriors  of  the  Cherokee  nation, 
who  had  been  wounded  in  the  military  service  of  the  United 
States  during  the  late  war  with  Great  Britain,  invalid  pensions, 
the  same  in  rate  as  are  allowed  by  law  to  officers  and  soldiers 
of  the  regular  Army,  and  to  commence  at  the  date  of  disability. 

In  pursuance  of  the  law,  application  was  made,  in  the  year 
1858,  in  behalf  of  a  Cherokee  bearing  the  names  of  Low-loo 
and  Oo-la-yartah,  alleging  his  disability  by  reason  of  a. wound 
said  to  have  been  received  at  the  battle  of  the  Horse-Shoe : 
which  application  must  of  course  have  been  not  only  for  current 
pension,  but  also  for  arrears  of  pension.  Pending  the  applica* 
tion,  and  before  the  proofs  necessary  to  establish  the  claim  had 
been  furnished,  the  party  deceased.  Application  is  now  made 
for  payment  of  the  arrears  of  said  pension  down  to  the  time 
of  the  decease  of  Oo-la-ya-tah.  In  the  report  of  the  late 
Commissioner,  the  applicant  is  said  to  be  the  widow  of  the 
deceased ;  in  that  of  the  present  Commissioner,  his  adminis- 
trator. Possibly  the  party  may  appear  in  both  capacities* 
That  is  immaterial,  however,  to  the  main  question,  which  is : 

Is  the  invalid  pension,  payable  by  treaty  and  by  statute  to 
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certain  warriors  of  the  Cherokee  nation,  limited  to  the  living 
party,  or,  not  having  been  adjudicated  and  allowed  to  him  in 
his  lifetime,  is  it  afterwards  demandable  bj  any  representative 
person  in  his  behalf? 

There  appears  to  have  been  some  conflict,  or  at  least  insta- 
bility, of  opinion  upon  this  point  heretofore,  not  only  regarding 
the  special  question,  but  also  as  to  the  general  one,  without 
examining  which,  it  is  impossible,  in  my  judgment,  to  arrive  at 
any  sound  conclusion  in  the  premises. 

The  active  military  strength  of  the  United  States,  both  by 
land  and  sea,  is  distinguished  into  two  great  subdivisions, — one 
composed  of  the  standing,  or,  as  it  is  more  commonly  called,  the 
regular,  Army  and  Navy,  and  the  other,  of  such  occasional,  irreg- 
ular, or,  as  commonly  called,  volunteer  forces,  as  the  exigencies 
of  war  may  call  into  action. 

What  is  ordinarily  considered  as  the  Army  and  Navy  of  the 
United  States  constitutes  the  nucleus  only,  around  which  the 
more  numerous  occasional  forces  gather  and  form,  whether 
troops  for  land  service,  or  privateers  and  letters  of  marque  for 
that  of  the  ocean.  While,  in  common  parlance,  it  is  usual  to 
speak  of  the  force  of  the  second  division  alone  as  volunteer^  both 
are  such  in  fact ;  for,  at  all  periods  of  our  history,  and  in  what- 
ever straits  of  war,  we  have  in  general  relied  upon  voluntary 
enlistments,  as  well  for  land  as  for  sea  service,  and  have  seldom 
failed  to  find  that  resource  fully  adequate  to  the  emergency. 

In  truth,  the  essential  difference  between  these  two  great 
branches  of  the  military  service  of  the  country  lies  in  the  respec- 
tive periods  and  forms  of  their  enlistment  and  commission, 
which  make  of  the  one  a  permanent,  and  of  the  other  only  a  tem- 
porary, profession  or  duty.  Inducements  of  patriotism,  of  pub- 
lic honor,  and  of  established  confidence  in  the  gratitude,  good 
faith,  and  liberality  of  the  country,  suffice  at  all  times  to  pro* 
vide  soldiers  and  seamen  for  the  maintenance  and  the  defence 
of  the  public  rights  of  the  United  States. 

Among  the  secondary  inducements,  drawing  men  to  the  mili- 
tary service  of  the  country,  are  the  bounties  and  the  pensions, 
which,  in  advance  of  the  service,  the  law  promises  to  them  or 
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their  families,  or  which  it  gratuitouslj  accords  after  the  ser- 
vice has  been  performed. 

Thus,  it  is  a  part  of  the  permanent  legislation  of  the  country 
to  assure  to  officers,  soldiers,  and  seamen,  in  military  service, 
invalid  pensions  for  themselves  in  case  of  disability  incurred  in 
the  line  of  duty,  and,  in  case  of  their  death  under  like  circum- 
stances, pensions  to  their  widows  or  children*  In  some  cases 
the  scope  of  pension  is  broader  than  mere  disability ;  for  exam- 
ple, there  being  a  long  series  of  acts  applicable  to  all  survivors 
of  the  war  of  the  Revolution.  In  addition  to  this  are  acts, 
either  anterior  or  posterior  to  service,  for  granting  bounty-lands, 
and  acts  respecting  arrears  or  commutation  of  pay ;  the  whole 
serving  to  constitute  the  voluminous  code  of  pension  and  bounty 
laws,  which  are  administered  by  the  Commissioner  of  Pensions. 

Of  this  code,  the  act  making  provision  for  warriors  of  the 
Cherokee  nation  is  a  part.  It  is  not  an  enactment  independent 
of,  or  distinct  from,  the  general  series.  In  express  terms  it  refers 
to  the  other  acts.  If  it  did  not  do  so,  still  it  would  have  to  be 
construed  by  the  aid  and  in  the  light  of  the  whole  body  of 
legislation,  to  which  by  its  nature  it  appertains. 

Now,  on  review  of  all  these  acts,  it  will  be  found  that,  in  cer«: 
tain  cases,  or  classes  of  cases,  Congress  has  made  express  pro- 
vision for  widows,  children,  administrators,  heirs  at  law,  or  other 
representative  persons,  and,  in  such  cases,  has,  in  its  discretion, 
defined  who  such  representative  person  shall  be.  In  other  cases 
or  classes  of  cases.  Congress  has  made  mention  of  the  original 
party  alone,  abstaining  from  all  reference  to  representative 
persons. 

If  the  question  were,  in  all  its  parts,  one  of  new  impression, 
it  would  seem  to  me  that,  as  a  general  rule  in  the  construction 
of  the  pension  acts,  where  they  omit  to  mention  representative 
persons,  it  was  not  intended  to  provide  for  them.  I  do  not 
mean  to  say  that  a  pension,'or  arrears  of  pension,  already  cer- 
tified, or  even  adjudicated,  should  be  withheld  from  representa- 
tive persons.  That  is  a  special  question.  What  my  proposi- 
tion affirms  is,  that  if  the  law  in  terms  provide  only  for  the 
pensioner  himself  by  description  of  a  class  of  persons,  and  he 
die  without  having  applied  for  and  obtained  an  adjudication  in 
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his  favor,  then,  by  proper  construction  of  the  statutes,  the  right 
of  pension  dies  with  him.  It  is  not  property  belonging  to  the 
deceased,  and  as  such  descendible  to  or  distributable  among 
representative  persons,  unless  made  so  by  express  enactment. 

In  regard  to  pensions  for  revolutionary  service,  however,  a 
different  view  of  the  case  got  into  practice,  first  in  the  War 
Department,  and  then  in  the  Pension  Office,  apparently  without 
due  consideration,  and  certainly  without  any  legal  determina* 
tion  of  the  point.  It  came  to  be  considered  that  such  pensions, 
though  not  claimed  by  the  party  in  his  lifetime,  were  yet  claim- 
able by  certain  persons  in  his  behalf  after  his  decease,  namely, 
his  widow  or  his  children.  Probably  the  practice  drew  its  origin 
from  misconstruction  of  the  act  of  March  2d,  1829.  (iv  Stat, 
at  Large,  p.  850.)  That  act,  in  truths  applies  only  to  actual 
pensioners, — ^that  is,  persons  already  on  the  roll, — and  allows 
arrears  due  them  to  be  paid  to  the  widow  or  children,  or  in 
default  of  these  to  ^^  the  legal  representatives  of  the  deceased." 
In  a  later  act,  that  of  June  7th,  1832,  (iv  Stat,  at  Large,  p. 
580),  the  widow  and  children  only  are  mentioned.  Not  long 
after  this,  namely,  in  1889,  the  practice  being  found  in  exist- 
ence, was  very  justly  excepted  to  by  the  Secretary  of  the  Trea* 
sury,  (Mr.  Woodbury,)  as  not  justified  by  the  statute.  (Mayo  and 
Moulton's  Pension  Laws,  p.  538.)  *  Then  came  the  act  of  June 
19th,  1840,  which  made  provision  in  general  terms  for  the  pay- 
ment to  widow  or  children  of  the  amount  of  pension  due  to 
any  *'  pensioner"  at  the  time  of  his  death ;  which  act,  though, 
on  any  reasonable  construction,  it  would  seem  to  apply  only  to 
persons  actually  on  the  roll,  nay,  in  terms  to  exclude  all  others, 
as  the  acts  of  1832  and  1829  did,  yet  has  been  received  as  the 
foundation  of  a  doctrine,  which,  however  hastily  adopted,  it  is 
now  too  late  to  overrule.  Besides,  the  error  in  this  class  of 
cases  is  now  of  limited  application.  And  in  a  recent  case 
(Wheeler's)  you  have  determined  not  to  extend  the  misconstruc- 
tion beyond  the  point  which  it  had  reached  in  the  long-received 
practice  of  the  Department. 

But,  in  regard  to  invalid  pensions,  which  are  a  part  of  the 
general  military  system  in  existence,  no  such  misconstruction 
of  the  law  has  obtained. 
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It  13  true  that  some  few  cases  have  occurred,  in  wliich,  under 
the  act  of  March  3d,  1837,  for  the  more  equitable  distribution 
of  the  navy  pension  fund,  which  act  carried  back  die  pension 
to  the  date  of  disability,  the  arrears,  not  claimed  by  the  pen 
sioner  in  his  lifetime,  have  been  allowed  to  his  representatives. 
(See  Moore's  case.  Mayo  and  Moulton,  p.  458.)  In  each  of 
these  cases,  the  party  was  actually  on  the  roll  at  the  time  of 
his  decease.  And  the  error  was  one  of  inadvertence  rather 
than  of  decision.  They  were  exceptionable  facts  merely,  not 
authoritative  precedents.  For  the  law  on  this  point  has  been 
determined  by  Mr.  Attorney  General  Nelson,  who  ruled  that 
if  the  arrears  had  been  actually  adjudicated  to  the  party,  they 
were  payable  to  his  widow.  (Opinion  of  August  18th,  1843, 
Porter's  case,  ed.  1851,  p.  1627.)  The  decision  itself,  and  all 
the  reasoning  on  which  it  is  founded,  assume  that,  if  not  adju- 
dicated to  the  party  in  his  lifetime,  the  arrears,  although  made 
payable  by  statute  from  the  date  of  disability,  yet  could  not  be 
recovered  by  representation. 

I  assume  it,  therefore,  as  the  settled  law  of  the  subject,  that 
invalid  pensions,  not  of  the  Army  only,  which  do  not  date  back, 
but  those  of  the  Navy  also,  which  date  back  to  the  time  when 
the  disability  was  incurred,  are  personal  to  the  party,  and  if 
not  recovered  by  him,  or  at  least  adjudicated  in  his  favor,  can- 
not be  recovered  by  his  widow,  children,  or  other  person  in  his 
behalf. 

That  established  rule  in  regard  to  invalid  pensions,  it  will 
not  do  for  the  Executive  Department  to  undertake  to  unsettle 
by  new  construction,  that  is,  by  misconstruction.  SuflSce  it, 
that  such  misconstruction  has  passed  into  rule  in  regard  to  revo- 
lutionary pensions. 

It  being  the  true  rule  of  law,  then,  and  the  settled  practice 
of  the  Department,  that  all  claims  to  unadjudicated  invalid 
pensions  die  with  the  party,  that  rule  must  control  the  present 
case,  unless  there  be  something  in  it  entitling  it  to  be  treated 
as  an  exception. 

Such  is  the  pretension  in  this  case.  It  is  argued  that,  inas- 
much as  the  act  making  provision  for  this  class  of  cases  ia 
founded  on  the  stipulation  of  the  treaty  of  New  Echota,  and 
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as  the  right  of  pension  is  a  contract  right  by  treaty,  therefore 
the  arrears  of  pension  constitute  property  descendible  to  repre- 
sentative persons. 

I  do  not  find  myself  able  to  admit  either  the  conclusion  of 
the  argument  or  its  premises,  without  qualification.  Undoubt- 
edly, the  stipulation  of  the  treaty  constitutes  a  contract ;  but 
the  question  remains  what  that  contract  is.  I  think,  if  we  carry 
the  mind  back  to  the  date  of  the  contract,  and  look  at  sur- 
rounding facts,  we  shall  see  clearly  what  it  intended.  At  that 
time,  invalid  pensions  were  a  subsisting  contract  right  of  officers 
and  soldiers  of  the  regular  Army  of  the  United  States.  By  the 
treaty  it  was  agreed  that  the  same  right  should  be  communi- 
cated to  certain  warriors  of  the  Cherokee  nation,  to  commence 
from  the  period  of  disability,  but,  otherwise,  under  such  reser- 
vations of  amount  and  of  character  as  Congress  might  in  its 
discretion  see  fit  to  prescribe.  And  Congress  has  discharged 
that  duty  by  attributing  to  such  warriors  of  the.  Cherokee 
nation  '^  the  same  rates  of  pension  as  are  allowed  by  law  to  the 
officers  and  soldiers  of  the  regular  Army  of  the  United  States." 
I  cannot  see  that  arrears  of  pension,  not  conferred  on  repre- 
sentative persons  by  the  tenor  of  the  particular  statute,  and  not 
adjudicated  during  the  lifetime  of  the  party,  are  assets  in  the 
hands  of  an  administrator,  or  distributable  inheritance,  any 
more  than  a  similar  contingent  right  of  invalid  pension  would 
be  under  the  general  statutes. 

There  is  an  opinion  of  Mr.  Legar^'s,  very  much  in  point, 
which  would  lead  to  a  different  conclusion  in  this  case.  He 
ruled  that  the  personal  representatives  of  a  Cherokee,  who  died 
before  the  passage  of  the  act,  were  nevertheless  entitled  in  virtue 
of  the  treaty.  (Opinion  of  June  23d,  1842,  Pigeon's  case,  ed. 
1851,  p.  1505.)  He  came  to  this  conclusion  in  consequence 
of  looking  at  the  question  as  a  solitary  one,  insulated  from  the 
cognate  questions.  Regarding  the  ensemble  of  all  the  pension 
laws,  he  would  have  observed  that  disability  pensions  to  officers 
and  soldiers  of  the  Army  were  not  mere  gratuities,  like  the 
pensions  to  revolutionary  soldiers,  and  the  bounty  land  grants 
of  modem  acts.  Provision  for  invalid  pensions  dates  from  the 
foundation  of  the  Government,  being  contained  in  the  act  of 
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April  30,  1790,  which  initiates  the  regulation  of  our  military 
establishment  under  the  present  Constitution,  (i  Stat,  at  Large, 
p.  119.)  *0f  course,  the  promise  of  invalid  pension  precedes 
the  service.  It  is  a  fixed  ingredient  of  the  statute  considera- 
tion of  military  engagement  in  the  regular  Army.  Therefore, 
it  stands  on  as  high  a  ground  of  right  as  the  disability  pensions 
promised  to  the  Cherokees  by  the  treaty  of  New  Echota. 

There  is  an  opinion  of  Mr.  Butler's  on  the  construction  of 
the  act  of  March  8d,  1837,  for  the  more  equitable  distribution 
of  the  navy  pension  fund,  which  seems  to  assume  a  doctrine 
the  opposite  of  that  assumed  by  Mr.  Legar^ ;  for  it  decides  that 
the  arrears  of  pension,  for  which  that  act  provides,  cannot  go 
to  the  representatives  of  a  party  who  died  before  it«  enact* 
ment.  (Opinion  of  April  19,  1837,  Rathbone's  case,  ed.  1841, 
p.  1112.) 

However  this  may  be,  it  seems  to  me,  that,  in  so  construing 
the  act  of  Congress  as  to  assume  that  it  places  the  warriors  of 
the  Cherokee  nation  on  the  same  footing,  in  regard  to  the  point 
in  question,  as  if  they  had  been  citizens  of  the  United  States 
in  the  Army  or  Navy,  we  shall  give  to  it  all  the  scope  which  its 
language  justifies.  I  shrink  from  the  legal  consequences  of 
imputing  to  this  enactment  any  broader  signification.  If,  thus 
construed,  it  does  not  suffice  to  redeem  the  pledge  of  the 
Government  contained  in  the  treaty  of  New  Echota,  it  is  for 
Congress  to  apply  the  remedy. 

On  the  whole,  therefore,  my  opinion  is  that  the  Commissioner 
has  rightfully  decided  that  no  subsisting  law  authorizes  the 
payment  of  these  alleged  arrears  of  pension  to  the  widow  or 
administrator  of  Oo-la-ya-tah. 

I  have  the  honor  to  be,  very  respectfully, 

C.  CUSHINQ. 

Hon.  Robert  McClelland, 

Secretary  of  the  Interior. 
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R£TURN-ALLOWANC£S. 

Case  of  allowanoe,  to  a  Commissioner  for  running  the  boundary  line  between 
the  United  States  and  the  Mexican  Republic,  of  expenses  of  his  retam  to 
the  plaee  of  his  domicil  at  the  time  of  appointment. 

Attorney  General's  Office, 

February  9,  1856. 

Sir  :  I  owe  you  an  apology  for  not  having  reported,  at  an 
earlier  day,  on  the  question  referred  by  you,  arising  out  of  the 
accounts  of  the  Hon.  John  P.  Weller,  as  Commissioner  to  run 
and  mark  the  boundary  line  between  the  United  States  and  the 
Mexican  Republic.  The  delay  has  been  occasioned  by  the  want 
of  definiteness  and  fullness,  and  consequent  uncertainty,  in  the 
original  arrangements  on  the  part  of  the  Government  for  defray- 
ing the  expenses  of  the  commission. 

It  appears  that  Mr.  Weller  was  a  citizen  of  Ohio,  when  he 
was  appointed,  by  President  Polk,  commissioner  as  aforesaid ; 
and  whilst  in  California,  in  the  execution  of  this  duty,  he  was 
removed  from  ofiBce. 

At  the  time  of  his  appointment,  there  had  been  no  provision 
of  law  fixing  the  compensation  of  the  commissioner.  That  was 
done  afterwards.  It  appears,  however,  that  the  proper  Depart- 
ment, having  charge  of  the  expenses  of  this  commission,  under- 
stood and  held,  that  persons  who  left  this  part  of  the  United 
States  on  the  duty  in  question,  including  the  commissioner  him- 
self, were  entitled  to  transportation  home  on  their  return,  in 
addition  to  their  salary  or  other  compensation. 

Mr.  Weller  claimed  this ;  but  the  claim,  after  being  allowed 
by  the  Acting  Secretary  of  the  Interior,  was  first  suspended, 
and  then  disallowed  by  the  First  Comptroller,  on  the  ground 
that  transportation  was  only  allowable  in  case  the  journey  was 
actually  performed ;  and  that  Mr.  Weller  had  in  fact  remained 
in  California,  of  which  Stote  he  was,  some  two  years  afterwards, 
appointed  Senator. 

With  entire  respect  for  the  Comptroller,  and  great  general 
confidence  in  his  conclusions,  it  does  not  seem  to  me  that  the 
actual  return  of  Mr.  Weller  to  Ohio  was  a  condition  precedent 
of  his  title  to  the  allowance.     Non  constat  that  his  omission  to 
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return  was  not  occasioned  by  the  termination  of  his  commission, 
and  the  abrupt  withdrawal  of  remittances  by  the  Government. 
Perhaps  his  ulterior  determination  to  remain  in  California  was 
a  consequence  of  this  fact.  At  any  rate,  the  fact  that  he  was 
elected  Senator  is  immaterial  to  the  question,  whether  he  was 
or  was  not,  on  the  day  of  the  termination  of  his  commission, 
entitled  to  the  means  of  transportation  to  the  United  States. 

If,  at  that  moment,  Mr.  Weller  had  possessed  the  means  of 
direct  access  to  a  responsible  public  officer,  authorized  to  audit 
and  settle  his  accounts  on  the  spot,  could  he  not  have  charged, 
and  would  he  not  have  been  allowed,  transportation  to  his  home, 
or  at  least  to  the  seat  of  Government  ?    I  cannot  but  think  so. 

However  this  may  be,  it  seems  that  the  fact  stated  in  his 
letter  to  you,  that  he  was  left,  on  the  receipt  of  the  notice  of 
his  dismissal,  without  means  of  returning  to  his  domicil  in  Ohio, 
suffices  to  preclude  the  idea  that  his  right  of  return-allowance 
was  cut  oflF  by  his  having  afterwards  relinquished  the  purpose 
of  returning,  and  remained  in  California. 

I  do  not  attempt,  therefore,  to  determine  any  general  rule 
of  law  in  this  case,  but  merely  express  the  opinion,  that,  upon 
the  facts  presented,  Mr.  Weller  is  entitled  to  the  sum  in  ques- 
tion. 

I  am,  very  respectfully, 

C.  GUSHING. 

Hon.  Robert  McClelland. 

Secretary  of  the  Interior. 


CESSION  OF  FEDERAL  JURISDICTION  BY  STATES. 

Jurisdiction  is  acquired  by  the  United  States  by  the  consent  of  a  State  to  the 
purchase  of  land  within  the  same  for  constitutional  uses  of  the  Union. 

Phrases  in  legis1ati?e  acts  of  the  States  retaining  concurrent  jurisdiction  for 
certain  purposes  do  not  impair  the  Federal  jurisdiction  conferred  by  the 
Constitution. 

Special  acts  of  cession  of  the  State  of  Virginia  construed. 

Attorney  General's  Office, 

February  11,  1856. 
Sir  :  Your  communication  of  the  8th  instant  transmits  copies 
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of  two  acts  of  the  legislature  of  the  State  of  Virginia,  relative 
to  the  cession  of  jurisdiction  over  the  sites  of  custom  houses  at 
Wheeling  and  Petersburg  in  that  State,  and  requests  my  opi- 
nion as  to  the  sufficiency  of  the  acts  to  effect  such  cession. 

The  resolution  of  September  11th,  1841,  (v  Stat,  at  Large, 
p.  408,)  enacts  that  no  public  money  shall  be  expended  upon 
any  land  purchased  by  the  United  States  for  the  purpose  of 
erecting  thereon  armories,  arsenals,  forts,  fortifications,  navy 
yards,  custom  houses,  lighthouses,  or  other  public  buildings  of 
any  kind  whatever,  until  a  valid  title  be  obtained  thereto,  and 
''the  consent  of  the  legislature*'  of  the  State  in  which  the  land 
may  be,  shall  be  given  "  to  the  purchase"  thereof  by  the  United 
States.     (Sees.  1  &  8.) 

It  also  enacts  that  it  shall  be  the  duty  of  the  Head  of  De- 
partment, under  whose  direction  any  lands  for  the  purpose 
aforesaid  may  be  purchased,  to  apply  to  the  legislature  of  the 
State  in  which  it  lies,  for  '^  a  cession  of  jurisdiction,"  and  in 
case  of  refusal  to  report  the  same  to  Congress.     (Sec.  6.) 

Thus  it  appears  that  Congress  understood  '^  consent  to  the 
purchase"  and  '^  cession  of  jurisdiction"  as  concurrent,  if  not 
identical,  facts ;  and  rightfully ;  for  the  language  of  the  Con- 
stitution is  that  Congress  shall  have  power  '*  to  exercise  ezehmve 
legislation  in  all  cases  whatsoever,  over  such  district,  not  exceed- 
ing ten  miles  square,  as  may,  by  the  cession  of  particular  States, 
and  the  acceptance  of  Congress,  become  the  seat  of  the  Govern* 
ment  of  the  United  States,  and  to  exercise  like  authority  over 
all  places  purchased  by  the  consent  of  the  legislature  of  the 
State  in  which  the  same  shall  be,  for  the  erection  of  forts, 
magazines,  arsenals,  dock-yards,  and  other  needful  public  build- 
ings."    (Art.  I,  s.  8.) 

Now,  it  is  thoroughly  settled,  by  numerous  adjudications,  that 
all  such  Federal  jurisdiction,  as  the  Constitution  contemplates^ 
is  acquired  by  the  United  States,  in  the  mere  consent  of  the 
State  to  the  purchase ;  and  that  upon  such  consent,  the  juris- 
diction of  the  State  ceases,  and  that  of  Congress  comes  in  by 
virtue  of  the  Constitution. 

Nevertheless,  it  has  become  usual,  in  the  action  of  the  legis- 
latures of  States  in  such  cases,  not  to  stop  at  consent  to  the 
purchase,  but  to  add  cession  of  jurisdiction  in  express  terms. 
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but  most  frequently  vith  reservation  of  certain  concurrent 
jurisdiction  of  the  State.  Such  reseryation  in  some  form  is 
found  in  a  large  majority,  if  not  in  nearly  all,  of  the  modern 
legislative  acts  of  this  class,  emanating  from  the  different  States 
of  the  Union. 

So  it  is,  for  example,  in  the  acts  of  the  State  of  Massachu- 
setts, (Rev.  Stat.  sec.  1 ;)  of  New  York,  (Rev.  Stat,  pt  I,  ch. 
1,  tit.  8 ;  and  of  Virginia,  (tit.  I,  ch.  2.) 

I  had  occasion,  in  an  opinion  addressed  to  the  Secretary  of 
War  on  the  24th  of  June,  1854,  to  discuss  the  effect  of  such 
qualified  cessions  to  the  United  States,  generally,  and  with 
special  relation  to  the  municipal  $tatus  of  the  officers  and  em- 
ployees of  the  United  States  residing  on  lands  of  the  national 
armory, 'Harper's  Ferry,  in  the  State  of  Virginia.  I  refer  to 
that,  as  exhibiting  the  legal  reasons  of  the  doctrine  hereinbefore 
stated,  and  as  constituting  the  point  of  departure  of  my  con- 
struction of  the  present  acts  of  the  legislature  of  Virginia. 

The  two  statutes  were  enacted  the  same  day,  February  5th, 
1856,  and  are  of  substantially  the  same  tenor.  I  take  the  act 
giving  consent  to  the  purchase  of  land  in  Wheeling  as  the  main 
subject  of  commentary.  Passing  over  immaterial  or  secondary 
things  of  re-enactment  of  a  previous  act,  title  and  preamble,  we 
find  in  it  the  following  provisions : 

1.  It  declares  that  ^'  the  consent"  of  the  legislature  of  the 
State  ^^is  given  to  the  said  purchase,  so  that  Congress  may 
exercise  such  authority  over  the  place  so  purchased  as  is  within 
the  contemplation"  of  the  proper  provisions  of  the  Constitution 
of  the  United  States. 

This  enactment  is  explicit  and  comprehensive.  It  pronounces 
unequivocally  the  requisite  consent.  It  goes  further,  and,  to 
preclude  doubt,  expresses  the  constitutional  consequence  of 
such  consent,  namely,  the  transfer  of  general  legislative  autho- 
rity over  the  land  from  the  State  to  the  United  States. 

2.  The  act  proceeds  to  say  that  the  consent  thus  given  is 
given  subject  to  the  condition  that  '^  the  State  retains  concur- 
rent jurisdiction  with  the  United  States  over  the  place,  so  that 
the  courts,  magistrates,  and  officers  of  that  State  may  take 
such  cognisance,  execute  such  process,  and  discharge  such  othex 
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legal  functions  within  the  same,  as  may  not  be  incompatible 
with  the  consent  hereby  given." 

I  perceive  no  serious  objection  to  that  provision.  It  recog- 
nises a  ceded  Federal  jurisdiction,  coextensive  with  the  demand 
of  the  Constitution  of  the  United  States,  whatever  that  may  be« 
It  reserves  for  the  State  only  such  authority  as  may  not  be 
incompatible  with  the  constitutional  completeness  of  the  autho- 
rity ceded  to  the  United  States. 

Such  a  provision,  it  is  apparent,  is  declaratory  only.  Sup- 
pose the  State  of  Virginia  had  merely  said, — We  consent  to 
the  purchase.  Upon  that,  certain  legal  consequences  would 
have  ensued.  The  State  here  expressly  admits  those  conse- 
quences. It  then  adds :  We  reserve  to  the  State  all  rights, 
which,  in  the  face  of  such  consent,  would,  nevertheless,  under 
the  Constitution  of  the  United  States,  still  remain  to  the  State. 

But  all  such  rights  would  remain  to  the  State  by  operation 
of  law,  even  if  not  expressly  reserved.  For,  on  the  general 
principles  of  constructive  relation  between  the  United  States 
and  each  of  the  States,  the  former  cannot  take  from  a  State 
anything  more  than  is  ^^  within  the  contemplation"  of  the  Con- 
stitution of  the  United  States,  however  broad  and  indefinite 
may  be  the  terms  of  grant  by  a  particular  State.  •  Here,  not 
only  the  grant  itself,  but  the  annexed  condition  also,  does  that; 
and  the  legislature,  if  so  disposed,  could  have  done  no  more,  in 
constitutional  effect,  whatever  it  might  have  done  in  words. 

But  the  State  defines  what  it  desires  by  this  reservation.  It 
is  that  'Hhe  courts,  magistrates,  and  other  officers  of  the 
State"  may  discharge  such  functions  within  the  place,  '^as  may 
not  be  incompatible"  with  the  full  constitutional  authority  of 
the  United  States.  This  provision,  it  is  plain,  points  to  the 
same  things,  which  are  reserved  quite  as  absolutely  in  cessions 
made  by  other  States. 

The  same  condition,  it  is  also  observable,  in  substantially  the 
same  words,  is  applied  by  the  Revised  Code  of  Virginia  to  all 
the  pre-existing  cessions  to  the  United  States.     (Tit.  i,  ch.  2.) 

In  the  practice  of  the  different  States,  however,  and  even 
that  of  the  same  State,  there  is  much  diversity  and  inequality 
in  this  respect. 
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Thus,  certain  of  the  cessions  of  the  State  of  Maryland  are 
without  qualification  ;  as  in  the  case  of  the  lighthouses  on  North 
Point  and  Bodkin  Island,  (Dorsey's  Laws  of  Maryland,  p.  727,) 
and  at  Point  Concord.  (Ibid.  p.  890.)  To  the  contrary  of 
this,  in  the  cessions  of  land  recently  made  by  that  State  for  the 
construction  of  the  Washington  Aqueduct,  it  is  provided  that 
the  United  States  are  only  "  to  exercise,  concurrently  with  the 
State  of  Maryland,  such  jurisdiction  over  the  same  its  may  be 
necessary  for  the  said  purpose.*'  (Session  Acts  of  1863,  p. 
208.) 

In  the  cessions  made  by  the  State  of  Massachusetts,  it  is  cus- 
tomary to  reserve  to  the  State  concurrent  jurisdiction  in  the 
execution  of  civil  process,  and  pf  criminal  process  for  all  acts 
done  without  the  limits  of  the  land  ceded,  which  cessions, 
nevertheless,  are  construed  satisfactorily  to  the  United  States 
in  the  several  decisions  of  the  Supreme  Court  of  that  State, 
referred  to  in  my  opinion  above-mentioned  regarding  the  rela- 
tive jurisdiction  of  the  State  of  Virginia  and  of  the  United 
States  at  Harper's  Ferry. 

A  yet  more  signal  example  of  the  same  fact  is  found  in  the 
legislation  of  the  State  of  Maine,  which  provides  for  such  ccs* 
sions  by  general  law,  but  reserves  to  the  State  '^  its  jurisdiction 
so  far  as  to  have  a  right  to  execute  all  civil  and  criminal  pro- 
cess, lawfully  issued  under  the  authority  of  the  State."  (Rev. 
Statutes  of  Maine,  tit.  i,  ch.  2.)  Here,  the  phraseology  em- 
ployed has  the  same  effect  as  that  of  ^'may  not  be  incom- 
patible" with  Federal  jurisdiction  in  the  present  act  of  the  State 
of  Virginia. 

Regulation  of  the  subject  appears  in  the  statutes  of  the  State 
of  Wisconsin,  in  a  form  which  is  particularly  appropriate,  be- 
cause it  is  the  expression  of  an  exception  to  the  territorial 
sovereignty  of  the  State,  as  follows : 

^^  The  sovereignty  and  jurisdiction  of  this  State  shall  extend 
to  all  places  within  the  boundaries  thereof,  *  *  *  subject  only 
to  such  rights  of  concurrent  jurisdiction  as  may  be  granted  over 
any  places  ceded  by  the  State  to  the  United  States."  (Revis. 
Statutes,  ch.  1,  s.  2.) 

A  provision  of  the  same  character,  but  more  indefinite,  is 
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found  in  the  code  of  the  Stute  of  Indiana,  which  enacts  that 
^^  The  jurisdiction  of  this  State  over  places  that  have  been  here* 
tofore,  or  may  hereafter  be,  ceded  to  the  General  Government, 
shall  be  restrained  and  qualified  by  the  terms  of  such  cessions/' 
(Rev.  Stat.  tit.  i,  ch.  1,  s.  8.) 

In  the  cessions  made  by  the  State  of  Rhode  Island,  only 
^^  concurrent  jurisdiction"  has  been  granted  to  the  United 
States.     (Laws  of  Rhode  Island,  p.  63.) 

But  the  most  pregnant  illustrations  of  this  idea  occur  in  the 
cessions  by  the  State  of  New  York.  Thus,  in  the  case  of  lands 
adjoining  the  Navy  Yard,  and  the  jurisdiction  of  which  is  of 
course  transferred  to  the  United  States,  it  is  provided  that  *'  The 
jurisdiction  so  ceded  does  not  prevent  the  execution  on  the  said 
tract  of  any  process,  civil  or  criminal,  under  the  authority  of 
this  State ;  nor  the  operation  within  the  same,  of  the  law$  of 
thii  State,  or  the  ordinancee  of  the  common  council  of  the  city 
of  New  York,  passed  before  the  date  of  said  deed,  for  the  regu- 
lation of  the  civil  police  of  the  said  city,  and  not  incompatible 
vnth  the  purpogee  for  which  euch  cession  was  made.*'  (Rev. 
Statutes  of  New  York,  tit.  i,  ch.  1,  tit.  8,  s.  8.)  Such  reserva^ 
tions  are  common  in  the  cessions  made  by  that  State. 

Citations  of  this  nature  might  be  taken  ad  libitum  from  the 
legislation  of  the  different  States.  I  think  it  is  impossible  to 
doubt  what  is  the  effect  of  all  such  acts.  They  confer  on  the 
United  States  the  whole  jurisdiction  of  the  Constitution,  that 
is,  rights  of  Federal  legislation  coextensive  with  the  subject* 
matter.  Persons  residing  in  places  so  ceded  are,  in  many 
respects,  exterritorialized,  so  as  not  to  be  subject  to  personal 
taxation  by  the  State,  not  to  acquire  a  pauper  settlement  therein, 
not  to  be  entitled  to  the  benefit  of  its  public  schools,  nor  to  the 
enjoyment  of  its  elective  franchise.  Of  course,  the  property  of 
the  United  States  in  such  places  is  not  subject  to  the  jurisdic- 
tion of  the  State.  Civil  acts  done  there  will  be  of  Federal 
resort.  And  crimes  committed  there  must  be  justiciable  by  the 
courts  of  the  United  States.  (See  act  of  Congress  of  March 
3d,  1825,  ch.  65.) 

On  the  other  hand,  such  ceded  lands  within  a  State  are  not 
to  be  made  places  of  refuge  from  its  civil  or  criminal  jurisdic- 
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tion,  or  of  escape  from  civil  obligations  due  to  any  of  its  in- 
habitants. 

In  discussing  the  general  subject,  the  Supreme  Court  of 
Massachusetts  say : 

"  What  would  be  the  effect,  were  other  conditions  annexed 
to  the  act  granting  the  consent  of  the  Commonwealth  to  the 
purchase  of  the  territory,  and  in  terms  reserving  the  full  con- 
current  jurisdiction  of  the  State^ — whether  the  consent  would 
be  legally  inoperative,  or  whether  the  condition  and  reserva- 
tion would  be  void,  or  whether  the  jurisdiction  would  be  deemed 
concurrent, — we  give  no  opinion.**    (i  Mete.  p.  587.) 

I  should  hesitate  to  advise  the  United  States  to  accept  a 
cession  under  such  conditions,  in  order  to  guard  against  con- 
troversy; for  question  might  arise  whether  such  concurrence 
were  universal  as  to  persons  and  subject-matter,  or  whether 
it  were  only  a  concurrence  limited  on  each  side  by  the  lines 
of  constitutional  authority  as  contemplated  by  the  Constitu- 
tion.  The  latter  would  seem  to  be  the  lawful  construction 
of  such  a  case, — in  consideration  of  the  specific  limitations  of 
power,  which  separate  the  Federal  jurisdiction  from  that  of  the 
States,  and  of  the  international  comity, — and  consequent  respect 
for  one  another's  jurisdiction,  which  belong  to  the  true  theory 
of  relation  as  between  the  several  States,  or  as  between  each 
of  them  and  the  United  States.  But  it  is  not  necessary  to 
determine  that  question  here ;  since  the  conditions  reserved  by 
the  State  of  Virginia  in  the  present  act  are  in  terms,  as  well  as 
in  legal  construction,  otherwise  compatible  with  all  the  proper 
jurisdiction  of  the  General  Government. 

Our  system,  it  is  to  be  remembered,  is  one  of  complicated 
jurisdiction,  where,  however,  the  underlying  foundation  is  the 
primitive  sovereignty  of  the  individual  States. 

8.  The  act  further  declares  that  "if  the  purposes  of  this 
grant  should  cease,  or  there  should  be  for  five  years  consecu- 
tively a  failure  upon  the  part  of  the  United  States  to  use  the 
said  place  for  any  of  the  purposes  aforesaid,  then  the  jurisdiction 
hereby  granted  shall  cease  and  determine.*' 

I  do  not  consider  this  condition  objectionable.  In  so  far  as 
concerns  the  general  position,  that  the  jurisdiction  shall  cease 
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when  the  purposes  of  the  grant  cease,  the  enactment  is  but 
declaratory.  A  similar  provision  occurs  in  cessions  made  by 
other  States.  (See  ex.  gr.  Rev.  S.  of  New  York,  pt.  i,  ch.  1, 
tit.  3,  s.  7.)  The  sole  novelty  here  is  in  the  specification  of 
the  period  of  non-nser,  which  shall  be  deemed  an  abandonment. 
I  consider  that  specification  of  advantage  to  both  parties ; — for 
it  makes  that  certain  in  the  present  case,  which  in  the  general 
is  extremely  uncertain,  namely,  what  non-user  by  the  United 
States  would  constitute  the  legal  fact  of  abandonment, — ^and  so 
it  precludes  inconvenient,  perhaps  insoluble  controversy. 

4.  Finally,  the  act  declares  that  the  said  land,  and  the  build* 
ing  to  be  erected  upon  it,  and  other  property  of  the  United 
States  thereon,  shall  not  be  subject  to  taxation  under  any 
authority  of  the  State,  so  long  as  the  same  shall  continue  to  be 
owned  by  the  United  States.  This  provision  is  unobjectionable. 
It  is  declaratory  only.  It  frequently  occurs  in  acts  of  cession 
made  by  other  States. 

I  find  all  the  conditions  of  these  two  acts  of  the  State  of 
Virginia  in  a  previous  act  of  the  same  State ;  that  of  February 
12th,  1853,  granting  consent  to  the  purchase  of  land  for  a 
custom  house  in  Richmond,  and  in  language  less  explicitly 
favorable  to  the  jurisdiction  of  the  United  States. 

Nay,  it  is  by  no  means  clear  that  the  general  reservation  in 
some  other  acts  of  the  same  State  is  not,  by  its  very  indefinite* 
ness,  more  comprehensive  than  that  of  the  present  acts.  Thus, 
in  the  authority  conferred  on  the  Governor  to  cede  the  juris- 
diction over  certain  lands  to  the  United  States  for  the  building 
of  lighthouses,  by  one  act  (that  of  1853)  it  is  provided  that 
''  nothing  herein  contained  shall  be  so  construed  as  to  prevent 
the  ofScers  of  this  State  from  executing  any  proceM  whatever 
within  the  jurisdiction  hereby  directed  to  be  ceded  to  the  United 
States."  This  enactment  must  be  understood  to  embrace  only 
such  process  as  may  lawfully  run  within  such  places,  notwith* 
standing,  and  without  derogation  of,  or  conflict  with,  the  juris- 
diction acquired  by  the  United  States. 

On  this  consideration  of  the  whole  subject^  my  opinion  is  that 
the  present  acts  effectually  grant  the  consent  of  the  State  of 
Virginia  to  the  proposed  purchases  in  Wheeling  and  Peters- 
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bnrgy  and  operate  the  requisite  cession  of  jurisdiction  to  the 
United  States* 

I  have  the  honor  to  be,  very  respectfolly, 

0.  CUSHING. 
Hon.  James  Guthrib, 

Secretary  of  ike  Treaeury* 


LAND  PATENTS  IN  CALIFORNIA. 

Patents,  granted  by  the  United  States  for  lands  confirmed  by  the  Commissioners 
to  adjudicate  prlyate  land  claims,  do  not  confer  title  sa?e  as  against  the 
United  States. 

The  legal  effect  of  confirmation  dates  back  to  the  time  of  the  cession  of  Cali- 
fornia to  the  United  States,  and  decides  that  the  land  confirmed  was  not 
public  domain  at  that  time. 

The  rights  or  claims  of  third  parties  remun  to  be  determined  by  the  proper 
courts. 

Such  patents  do  not  carry,  nor  do  they  reserve,  any  right  as  to  mines,  all  which 
remains  to  be  determined  by  the  laws  of  California. 

Mines  of  the  precious  metals  belong  to  the  eminent  domain  of  the  political 
sovereignty,  as  well  by  the  laws  of  Spain  as  by  the  common  law  of  England 
and  the  public  law  of  the  United  States. 

Attorney  General's  Office, 

February  14,  1856. 

Sir:  Your  memorandum  of  the  13th  instant  requires  my 
opinion  respecting  one  point  in  the  contents  of  the  patent  in 
the  course  of  being  issued  to  the  Hon.  John  C.  Fremont  as  con- 
firmee of  the  tract  of  land  in  the  State  of  California,  commonly 
called  "Las  Mariposas,"  namely,  whether  in  the  patent  "shall 
be  inserted  any  clause  of  exclusion,  reservation,  or  qualification 
as  to  mines. 

The  land  was  granted  by  authority  of  the  Mexican  govern- 
ment to  D.  Juan  Bautista  Alvarado,  and  was  by  him  assigned  to 
Mr.  Fremont,  to  whom  the  same  has  now  been  adjudicated  in 
all  the  forms  of  law  prescribed  by  the  pertinent  acts  of  Con- 
gress. 

The  question  is  important,  because  it  is  the  first  case  of  the 
patenting  of  a  private  land  claim  in  California,  and  its  determi- 
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nation  becomes  a  precedent  for  the  action  of  the  General  Land 
Office  in  the  class  of  cases  of  the  same  character. 

What  Mr.  Fremont  conceives  to  be  his  right  in  the  matter  is, 
not  that  the  patent  shall  professedly  and  in  express  terms  set 
forth  a  grant  of  mines,  but  that  it  should  be  of  the  ordinary 
form  of  words  in  this  respect,  making  no  mention  of  mines 
either  for  inclnsion  or  exclusion. 

The  ground  of  question  as  to  this  point  is  in  certain  peculiari- 
ties of  the  legal  quality  of  mines. 

According  to  the  Hispano-Mexican  law,  under  which  the 
present  title  is  derived,  mines  are  a  royalty,  that  is,  they  apper- 
tain to  the  eminent  domain  and  sovereignty,  so  as  to  be  sus- 
ceptible of  distinctness  of  right  from  the  land  in  which  they  are 
found.  Not  that,  by  reason  of  their  being  s  royalty,  mines  in 
New  Spain  were  secluded  from  common  use,  or  from  grant 
either  with  or  without  land,  but  that  they  were  subject  to  be 
denounced  by  the  dbcoverer,  whether  found  in  the  public  do- 
main or  in  that  of  private  proprietors.  (Ord.  de  Tierras  y 
Aguas,  p.  88.) 

The  same  general  idea  exists  in  the  Anglo-American  juris- 
prudence ;  its  legal  relations  J>eing  fully  discussed  in  the  cele- 
brated ^^  Case  of  the  Mines,"  in  Plowden,  (Commentaries,  p. 
810.)  The  doctrine  of  this  case  was  in  part  questioned  by  Lord 
Hardwicke,  (Lyddal  v.  Weston,  ii  Atk.,  p.  20 ;)  but  reaffirmed 
by  Sir  William  Grant,  (Seaman  v.  Vandsey,  xvi  Vesey,  p.  398;) 
and  is  practically  recognised  as  law  in  the  legislation  of  the 
United  States,  and  of  individual  States  of  the  Union,  which, 
from  time  to  time,  have  passed  statutes  to  regulate  the  use  of 
mines,  or  to  legalize  their  complete  appropriation. 

As  a  consequence  of  the  general  doctrine,  exposition  occurs 
in  books  of  authority  as  to  the  form  of  words  in  a  grant  of 
land,  which  carry  mines  of  the  precious  metals,  that  is  ores  of 
gold  or  silver,  the  vein  whereof  is  not  open,  but  close.  (Case 
of  the  Mines,  ubi  mpra^  p.  815.) 

And  in  the  discussion  of  this  cause  before  the  Supreme  Court, 
it  was  submitted,  in  behalf  of  the  United  States,  whether,  by 
the  Hispano-Mexican  law,  the  lands  of  Las  Mariposas,  if  mine- 
ral lands,  would  pass  to  Alvarado  by  a  colonization  grant,  that 
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is,  whether  they  were  in  each  case  confirmable  to  Fremont. 
(Brief  in  United  States  v.  Fremont,  p.  49.) 

But  the  Supreme  Court  decided  expressly  that  this  consider- 
ation did  not  impair  the  title  of  the  grantee  to  the  land  granted, 
and  thus  disposed  of  the  precise  question,  leaving  the  ulterior 
question  of  the  rights  of  sovereignty  in  the  mines  to  be  decided 
in  some  form  of  proceeding  other  than  that  of  the  special  statute 
for  the  adjudication  of  private  land  claims  in  California.  (Uni- 
ted States  V.  Fremont,  xvii  Howard,  pp.  542,  666.) 

Hence  it  would  seem  that,  in  the  administrative  execution  of 
the  same  statute,  the  Executive  should  leave  the  question 
where  the  Supreme  Court  left  it,  without  undertaking  to  deter- 
mine it  one  way  or  the  other,  that  is,  either  for  or  against  the 
ascertained  proprietor  of  the  land. 

This  conclusion  is  also  deducible  from  the  language  of  the 
statute  itself;  which  requires  that  '^  a  patent  shall  issue"  to  the 
party  whose  title  shall  have  been  confirmed,  (ix  Stat,  at  Large, 
p.  693.)  In  simply  employing  the  word  ^'  patent,"  the  statute 
implies  the  ordinary  form  of  that  documentary  evidence  of  title 
to  land  as  construed  by  reference  to  other  acts,  and  by  the 
practice  of  the  Government. 

Thus,  even  when  the  land,  granted  by  the  United  States,  lies 
in  one  of  the  Territories,  and  the  eminent  domain,  with  its 
various  jura  majettaticay  may  be  considered  as  in  the  United 
States,  still,  unless  there  be  an  act  of  Congress  to  require  it, 
no  reservation  of  mines  is  inserted  in  the  patent.  In  the  early 
patents,  it  is  true,  a  seignory  of  mines  was  reserved ;  but  that 
practice  passed  away  and  has  never  been  resumed. 

Of  course,  and  by  stronger  reason,  the  ordinary  patent  is  a 
simple  one  containing  no  express  words  either  of  inclusion  or 
exclusion  of  mines,  where  the  parcel  of  public  domain  granted 
lies  within  a  State.  In  such  case,  we  do  not  inquire  into  the 
local  law,  to  ascertain  what  servitudes,  if  any,  it  annexes  to 
land,  or  what  rights  of  eminent  domain  respecting  the  same  it 
asserts  and  exercises ;  nor  do  we  attempt  to  determine  these 
questions  in  advance  by  conditions,  either  of  ability  or  disa- 
bility, to  be  inserted  in  patents  at  the  discretion  of  the  Execu- 
tive. 
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There  is  another  class  of  considerations  equally  decisive  of 
this  question. 

The  effect  of  the  judgment  of  the  Supreme  Court  is  to  decide 
that  Mr.  Fremont  holds  the  land,  whether  it  have  mines  in  it  or 
not,  by  a  title  anterior  in  date  to  the  title  of  the  United  States 
themselves  in  California.  Hence,  it  seems  apparent  that  the 
United  States  have  no  concern  with,  or  interest  in,  the  question 
of  whether  there  be  or  not  mines  in  the  appropriated  lands  of 
Las  Mariposas.  The  territorial  sovereignty  of  this  land,  with  its 
rights  of  eminent  domain,  belongs  not  to  the  United  States,  but 
to  the  State  of  California. 

The  Government  of  the  United  States,  in  this  case,  does  not 
grant  its  own  land;  it  only  verifies  what  had  been  already 
granted  by  the  Mexican  Republic.  Of  course,  the  United 
States  have  nothing  in  the  land  to  warrant,  on  the  one  hand ; 
nor,  on  the  other,  have  they  anything  to  reserve.  Under  such 
circumstances,  all  which.it  is  incumbent  on  them  to  do,  in 
delivering  a  patent  to  the  party  entitled,  is  to  authenticate  the 
adjudication  of  the  title,  and  the  consequent  foreclosure  of  any 
proprietary  rights  of  their  own  in  the  premises,  in  the  manner 
proscribed  by  the  act  of  Congress. 

I  think,  therefore,  that,  in  this  and  other  cases  of  the  same 
nature,  there  should  not  be,  as  respects  the  precise  matter  under 
examination,  any  departure  from  the  ordinary  form. 

In  expressing  this  opinion,  permit  me  to  add  a  few  words  to 
exclude  conclusion  as  to  the  form  of  patents  for  public  land  in 
the  State  of  California,  which  may  be  purchased  of  the  United 
States.      • 

Congress  has  not,  thus  far,  made  any  provision  concerning 
mineral  lands  of  the  United  States  in  California,  except  to 
reserve  them  from  pre-emption,  to  prescribe  a  difference  in  the 
mode  of  survey,  and  to  forbid  their  being  taken  up  in  the  selec- 
tion of  lands  donated  to  the  State  for  the  establishment  of  a 
seminary  of  learning,  (x  Stat,  at  Large,  p.  245,  246,  248.) 
That  is,  Congress  appears  to  have  hesitated  to  decide  whether 
it  will  assume  to  itself  or  not  the  rights  of  sovereignty  in  the 
mines  of  the  public  domain  situated  in  California. 

Meanwhile,  the  State  of  California  has  proceeded  to  regulate 
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the  use  of  the  mines  bj  legislative  acts  of  her  own ;  and  her 
Supreme  Court  has  adjudged  that  they  are  a  royalty  of  the 
State,  not  of  the  United  States.  (Hicks  v.  Bell,  iii  ChI.  Rep., 
p.  319.) 

It  would  be  officious  in  me  to  express  any  opinion  regarding 
this  point,  until  it  shall  be  called  for  in  due  course  of  adminis- 
tration. I  refer  to  the  point  only  to  preclude  the  idea  of  its 
being  here  involved  or  decided.  It  is  a  question  upon  which 
it  would  be  convenient  to  have  Congress  pronounce,  at  least  by 
way  of  direction  for  the  guidance  of  the  Executive  Depart- 
ment. 

I  have  the  honor  to  be,  very  respectfully, 

a  GUSHING. 

To  the  President. 


PAY  OF  NAVY  OFFICERS. 

CoDfltrnetioD  of  the  act  of  February  8,  1865,  in  respect  of  the  pay  of  ofBcers 
of  the  Nary  promoted  into  Tacancies  occasioned  by  the  retirement  of  their 
senior  officers  under  that  act. 

Attorney  General's  Office, 

Febrtiary  14,  1856. 

Sir  :  Your  communication  of  the  4th  presents  to  my  consi- 
deration inquiry  as  to  the  rate  of  compensation  lawfully  dne  to 
a  certain  class  of  the  officers  of  the  Navy,  the  question  involved 
in  which  is  made  intelligible  by  the  following  case :  • 

In  the  execution  of  the  act  of  the  last  Congress  to  promote 
the  efficiency  of  the  Navy,  a  master  received  promotion  to  a 
lieutenancy  in  place  of  a  lieutenant  put  on  the  reserved  list, 
and,  so  far  as  regards  the  present  question,  he  now  stands  at 
the  head  of  the  masters  thus  made  lieutenants.  Subsequently 
to  his  promotion,  a  lieutenant  on  the  active  list  died,  leaving  a 
vacancy  in  the  statute  number  of  lieutenants,  which  vacancy 
has  not  yet  been  filled,  and  in  the  ordinary  course  of  promo* 
tion  may  not  be. — Is  the  lieutenant,  who  by  the  creation  of  the 
reserved  list  had  passed  from  master  to  lieutenant,  now  entitled 
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to  the  full  pay  of  that  rank,  or  is  he  still  restricted  to  the  mo- 
dified pay  of  the  act  of  Congress  ?  * 

That 'act  provides  that  officers  placed  on  its  reserved  list  shall 
receive  lea ve-of- absence  pay  or  furlough  pay,  according  to  cir- 
cumstances, and  that  vacancies  thus  created  in  the  active  ser- 
vice list  ^'  shall  be  filled  by  regular  promotion  in  the  order  of 
rank  or  seniority."    It  then  proceeds  to  say : 

^^  And  officers,  who  may  be  promoted"  to  fill  the  vacancies 
created  by  the  reserved  Ust,  shall,  while  unemployed,  receive 
only  the  "  leave-of-absence,"  or  "waiting-orders"  pay,  to  which 
they  would  have  been  entitled  if  such  promotion  had  not  been 
made ;  but  when  employed  at  sea,  or  on  other  duty,  they  shall 
receive,  in  addition  to  such  "leave  of  absence"  or  "waiting- 
orders"  pay,  the  difference  between  the  "waiting-orders"  or 
"  leave-of-absence"  pay,  and  the  lowest  sea-service  pay  of  the 
grade  to  which  they  be  so  promoted." 

There  is  one  other  pertinent  provision  of  the  act  as  fol- 
lows: 

"  Nothing  in  this  act  contained  shall  be  construed  to  restrict, 
apply  to,  or  impair  the  regular  promotion  of  officers  in  the 
service  list  of  the  Navy,  who  may  be  at  any  time  entitled  to 
promotion." 

I  think  the  comparison  of  these  two  enactments  will  afford  a 
satisfactory  answer  to  the  question  propounded. 

We  perceive  that  the  officers  of  the  Navy  of  a  particular 
grade  are  divided  by  it,  in  respect  of  pay,  into  three  classes, 
namely : 

1.  Lieutenants  standing  now  as  they  did  prior  to  the  #iact- 
ment  of  the  late  law,  that  is,  on  active  service,  or  capability  of 
active  service  under  the  pre-existing  laws,  and  who  of  course 
are  entitled  to  the  statute  pay  of  their  grade.  2.  Lieutenants 
previously  in  the  same  class  as  the  preceding,  until  they  were 
reserved  in  virtue  of  the  late  law.  8.  Masters  promoted  to  be 
lieutenants  in  the  place  of  lieutenants  pat  on  the  reserved  list 
of  the  act. 

The  effect  of  which  is,  that  we  now  have  in  the  Navy  two 
sorts  of  vacancies,  on  the  very  face  of  the  act,  namely,  one, 
Absolute  vacancies,  that  is,  vacancies  arising  from  deaths,  resig- 

VoL.  VII.— 41 
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nations,  dismissals,  or  otherwise,  in  the  routine  of  the  previous 
laws,  and  a  second  sort,  which  are  the  qualified  or  quasi  vacan- 
cies consequent  on  ofiicers  being  reserved  according  to  the  pro- 
visions of  the  new  law. 

I  think  that,  in  addition  to  these  two  sorts  of  vacancies,  which 
are  recognised  by  express  terms  of  the  new  law,  we  must  admit, 
as  a  necessary  result  of  its  construction,  a  third  sort  of  vacan- 
cies, which  are  those  liable  to  occur  by  the  promotion,  in  virtue 
of  pre-existing  laws,  of  any  officer  who  had  previously  been  pro- 
moted, into  one  of  the  qualified  vacancies  occasioned  by  the 
establishment  of  this  reserved  list. 

For  example,  a  master,  in  the  present  case,  passes  into  one 
of  the  qualified  vaiian^es.  He  thus  becomes  a  lieutenant,  but 
without  the  full  pay  of  ^^s  grade.  Then,  by  the  death  of  some 
one  of  the  original  licutS^nants  above  him,  an  absolute  vacancy 
occurs,  that  is,  a  vao^ncjir  with  full  pay,  into  a  vacancy  produced 
by  which  event  the  orig^al  master  in  question  would  enter  by 
the  general  prbvisionis  of  law.  In  passing  to  such  absolute  or 
full-pay  vaoapcyv-tbeTpromoted  master  leaves  open  the  lowest 
qualified  vacancy  created  by  the  reserved  list,  corresponding  to 
that  which  he  had  held  for  a  time,  and  which  he  now  leaves  to  be 
filled  up  anew  by  the  promotion  of  another  master. 

It  must  be  so,  unless  there  is  something  in  the  new  law  to 
forbid  or  prevent  the  assumed  consequence.  There  is  nothing. 
On  the  contrary,  the  new  act  expressly  provides  that  nothing 
contained  in  it  shall  be  construed  to  restrict,  impair,  or  even 
apply  to  the  regular  promotion  of  officers  in  the  service-list  of 
the  if avy,  that  is,  of  officers  not  placed '  on  the  reserved  list 
This  construction  does  not  interfere  to  prevent  the  President 
from  holding  open  any  individual  vacant  place  of  a  given  grade 
for  the  purpose  of  reappointing,  as  he  lawfully  may,  any  of  the 
dropped  officers,  without  thus  augmenting  the  total  number  of 
the  officers  of  the  Navy  of  that  grade.  It  is  true,  in  such  con- 
tingency, that  the  economy  in  the  sum  total  of  pay,  which  the 
act  contemplates,  will  not  exist  in  the  particular  case ;  but  that 
consideration  cannot  control  the  manifest  enactments  of  the 
statute  in  other  respects.  It  is  made  incumbent  on  the  Depart- 
ment, by  the  provisions  of  the  law,  to  see  that  its  execution 
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does  not  increase  the  aggregate  pay  of  the  several  grades,  or 
of  the  naval  service  as  otherwise  allowed  by  law.  Meanwhile, 
if  there  be  defect  of  saving  in  a  particular  case,  that  must  be 
made  up  in  some  other  quarter. 

In  my  opinion,  therefore,  this  lieutenant,  and  any  other  officer 
in  the  like  circumstances,  will  become  entitled  as  of  right  to 
the  regular  statute  compensation  of  his  lineal  rank  and  relative 
service,  such  pay  to  continue  permanently,  save  as  it  may  be 
affected  in  respect  of  time  by  other  provisions  of  law. 
I  have  the  honor  to  be,  very  riBpectfully, 

0.  GUSHING. 
Hon.  James  C.  Dobbin, 
Secretary  of  the  Navy. 

INTERNATIONAL  EXTRpiAi^.  o(.hv>UiJ  \ 

Extradition  cannot  be  demanded  of  France  by^ueJ^^^^Q^jAl&S*^^  ^^ 
of  a  breach  of  trast  in  the  State  of  CalifornnL^ade  grand  larcen^y  the 
laws  of  that  State.  ^^''^^^i^^'*'***'''^ 

Attorney  Gbnbral'sufficb, 

February  28,  1856. 

Sir  :  The  question  of  extradition  presented  by  Mr.  Joseph's 
papers,  is  this : 

By  a  statute  of  the  State  of  California  the  act  of  fraudulent 
breach  of  trust  by  private  persons  is  declared  to  be  "grand 
larceny,"  and  indictable  as  such.  Mr.  Joseph  seeks  the  extra- 
dition of  parties  who  have  been  indicted  under  this  statute  in  the 
State  of  California,  and  who,  it  is  supposed,  have  taken  refuge 
in  France. 

It  is  clear  that  the  act  indicted  is  not  embraced  within  the 
terms  of  the  convention  between  the  United  States  and  France 
for  the  reciprocal  surrender  of  criminals,  and  which,  of  this  class 
of  offences,  applies  only  to  embezzlement  by  public  depositaries. 

But  Mr.  Joseph  supposes  that  the  case  may  be  provided  for 
by  the  article  additional  to  the  above  convention,  which  speaks 
of  "  crimes  included,  under  the  French  law,  in  the  words, — vol 
qualijU  crime  J"  Beyond  all  doubt,  he  is  mistaken  in  this  sup- 
position. The  word  crime^  in  the  French  "  Code  P^naly'  nearly 
corresponds  to  our  technical  term  felony ^  while  the  French  word 
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dSlit  is  nearly  equivalent  to  our  law  term  misdemeanor.  (Code 
P^nal,  dis.  pr^l.  art.  1.)  And,  in  order  to  be  qualified  as  crime, 
a  vol  must  be  committed  with  violence  or  menaces,  or  it  must 
be  committed  in  a  dwelling-house  with  circumstances  either  of 
night  and  of  escalade,  or  of  effraction.  Such,  indeed,  is  the 
express  tenor  of  the  French  duplicate  of  this  additional  article. 

In  truth,  ihe  case  presented  bj  Mr.  Joseph,  is  nothing  but 
the  ^^  abus  de  confiance"  of  the  laws  of  France.  (Code  P^nal, 
liv.  iii,  tit.  2,  s.  2,  §  2.) 

I  do  not  understand  h»w  it  happened  that,  in  the  English 
duplicate  of  this  article,  this  imperfect  indication  of  a  class  of 
cases  by  description  in  French  technical  terms,  was  inserted. 
A  literal  translation  of  the  corresponding  clause  in  the  French 
duplicate  would  have  been  a  much  better  mode  of  expressing 
the  undertaking  of  the  United  States  in  the  premises. 
I  have  the  honor  to  be,  very  respectfully, 

0.  CUSHING. 

Hon.  Wm.  L.  Marct, 

Secretary  of  State. 


DAMAGES  ON  CONTRACT. 

The  acceptance  by  a  mail  contractor,  on  the  rescission  of  his  contract  by  the 
Postmaster  General,  of  the  month's  extra  compensation  stipulated  for  sneb 
case  in  the  contract,  is  a  waiver  of  all  clum  for  other  damages. 

Attorney  General's  Office, 

March  3,  1856. 

Sir  :  Your  communication  of  the  29th  ultimo  presents  to  me 
the  question  of  your  duty  in  reference  to  the  claim  of  William 
L.  Blanchard  to  the  allowance  of  one  month's  pay  on  the 
rescinded  contract  between  him  and  the  Post  Office  Depart- 
ment, for  the  transportation  of  the  mails  between  Sacramento 
and  Oreat  Salt  Lake,  by  the  way  of  Carson's  Valley. 

In  my  reply  of  June  1st,  1854,  to  a  previous  reference  by 
you  of  the  whole  case  as  it  then  stood,  it  was  suggested  that, 
although  the  case  did  not  come  within  the  very  letter  of  the 
clause  in  the  contract,  which  stipulates  to  allow  him  one  month's 
extra  pay  on  the  discontinuance  of  the  service  pending  the  cur- 
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reucy  of  the  contract,  still  it  came  within  the  spirit  of  that 
clause,  which  might  well  be  applied  to  the  particular  transac- 
tion as  affording  a  contract  measure  of  indemnification  to  the 
party,  on  his  service  being  determined  for  sufficient  cause,  but 
by  the  act  of  the  Department. 

I  continue  to  be  of  that  opinion. 

No  statute,  it  is  true,  expressly  requires  or  contemplates  that 
such  a  clause  shall  be  inserted  in  mail  contracts.  But  the  whole 
course  of  legislation,  and  espeoially  the  acts  of  appropriation, 
impliedly  recognise  the  fact.  Without  this,  it  would  be  a  lawful 
stipulation.  It  is,  in  effect,  liquidated  damages  agreed  by  the 
parties  in  anticipation  of  an  assumed  contingency. 

You  refer  to  the  last  paragraph  of  the  printed  contract.  This 
provides  that  the  Postmaster  General  may  annul  the  contract 
for  repeated  failures,  for  violating  the  laws  concerning  the  Post 
Office,  for  disobeying  the  orders  of  the  Department,  and  for 
certain  other  enumerated  causes.  I  do  not  perceive,  however, 
that  any  of  the  conditions  of  this  clause  apply  to  the  case  of 
Blanchard.  Nor  is  the  case  affected  by  the  provisions  of  the 
act  of  1808,  concerning  public  contracts,  (ii  Stat,  at  Large, 
p.  484,)  referred  to  in  the  same  clause. 

I  have  had  occasion,  since  that  opinion  was  given,  to  consider 
the  case  in  other  relations,  in  obedience  to  the  provisions  of  a 
law  for  the  relief  of  Blanchard  which  required  his  claim  for 
damages  in  the  premises  to  be  passed  upon  by  the  First  Comp- 
troller, under  instructions  of  the  Attorney  General,  (z  Stat, 
at  Large,  p.  685.) 

The  Comptroller  has  received  instructions  on  two  references 
made  by  him,  one  of  a  general,  and  the  other  of  a  special, 
nature. 

On  the  first  occasion,  by  letter  of  June  19th,  1855,  opinion 
was  expressed  upon  the  question,  among  others,  of  the  role  of 
damages,  if  any,  to  be  allowed  Mr.  Blanchard.  I  came  to  the 
conclusion,  and,  on  further  reflection,  see  no  cause  to  change  it, 
that,  according  to  the  tenor  of  the  act,  the  reason  of  things,  and 
the  weight  of  authority,  the  question  of  general  damages  in  the 
affair  is  an  open  one ;  that  the  true  rule  of  damages,  in  that 
view,  is  the' direct  and  actual  loss  which  the  party  suffered  by 
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deprivation  of  performance;  that  he  was  not  entitled  as  of 
course  to  be  paid  the  gross  contract  price  for  the  whole  period 
of  the  contract ;  in  a  word,  that  in  equity  and  justice  he  could 
recover  from  the  United  States  nothing  more  than  the  loss  sus- 
tained by  him  propter  rem  non  habUamj  that  is,  the  gain  which 
he  would  have  realized  out  of  the  contract  itself,  if  he  had  been 
permitted  to  proceed  in  its  punctual  execution.  If  there  could 
be  any  reasonable  doubts  otherwise,  or  heretofore,  as  to  the  law 
on  this  point,  it  is  conclusively  settled,  for  me  at  least,  by  deci- 
sion of  the  Supreme  Court  of  the  United  States.  (Philadelphia 
and  Baltimore  Railroad  Company  v.  Howard,  xiii  How.  p.  807, 
844.  See  the  comments  on  the  case  in  Parsons  on  Contracts, 
vol.  ii,  p.  460,  note  t.) 

Afterwards,  the  particular  question  was  referred  to  me, 
whether,  in  virtue  of  my  opinion  of  June  Ist,  1854,  Mr.  Blan- 
chard  was  not  entitled  to  the  month's  extra  pay  absolutely,  but 
as  a  part  only  of  his  damages,  leaving  him  to  proceed  with 
general  claim  of  damages  under  the  provisions  of  the  special 
law  for  his  relief. 

I  thought  not :  that'  is,  my  reply  stated  what  was  my  own 
understanding  and  meaning  in  the  opinion  relied  on, — namely, 
that  the  month's  extra  pay  had  the  character  of  liquidated 
damages,  which,  if  accepted  by  the  party,  would  amount  in  law 
to  relinquishment  of  all  further  claim  on  the  Government. 

I  am  not  able  to  disregard  this  construction  of  my  first 
opinion;  because  it  is  the  true  construction;  it  is  what  was 
really  intended  by  me. 

Moreover,  while  it  is  matter  of  regret  to  find  myself  com- 
pelled to  differ  with  you  on  the  point  whether  the  month's  extra 
pay  is  allowable,  it  still  seems  to  me  that  you  may  lawfully  and 
properly  allow  it  on  the  principle  of  a  ey  prei  applicability  of 
that  clause  of  the  contract,  according  to  its  tenor. 

I  do  not  conceive  that  the  special  law  forbids  this.  The 
Comptroller  reported  to  me,  by  letter  of  the  7th  of  November 
last,  that  the  evidence  submitted  in  behalf  of  Mr.  Blanchard 
was  insufficient,  and  the  case  remains  iji  his  hands  without  final 
determination. 

Under  such  circumstances,  nothing  has  occurred,  it  seems  to 
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me,  to  preclude  the  party  from  now  electing  to  receive  indem- 
nity on  the  contract :  only  it  is  my  opinion,  and,  if  the  question 
should  recur  on  the  specid  law,  it  would  be  necessary  for  me 
to  rule,  that  the  acceptance  of  the  month's  extra  pay  would 
constitute  a  discharge  and  exoneration  of  the  United  States. 
I  am,  very  respectfully, 

C.  CUSHINa 
Hon.  James  Campbell, 

Postmaster  General. 


PURCHASE  OF  PUBLIC  LANDS  BY  REGISTERS  OR  RECEIVERS. 

Registers  by  express  terms  of  statute,  and  Receiyers  by  legal  coDstruotson, 

may  purchase  publio  lands  at  private  entry. 
But  neither  Registers  nor  Receivers  can  purchase  such  lands  by  pre*emption 

within  their  respectiye  districts. 

Attotnet  General's  Office. 

March  7,  1856. 
Sir  :  Tour  communication  of  the  26tli  of  October  presents 
two  questions,  namely : — 

1.  Has  a  receiver  in  any  of  the  local  Land  Offices  the  right 
to  purchase,  at  his  own  office,  land  which  has  been  offered  at 
public  sale,  and  thus  become  subject  to  private  entry  at  a  statute 
price  ? 

2.  Has  such  receiver  the  right  to  purchase  by  pre-emption 
within  his  district  ? 

It  is  admitted  that  the  register  may  purchase  lands  subject 
to  private  entry  in  virtue  of  the  provisions  of  the  act  of  May 
10th,  1800,  through  the  intervention  of  the  Surveyor  General, 
(ii  Stat,  at  Large,  p.  77.) 

As  to  general  purchase  by  receivers,  that  question,  upon, 
existing  statutes,  seems  to  require  to  be  considered  as  res  judi- 
cata. The  opinion  of  Mr.  Attorney  General  Nelson  in  support 
of  the  right  has  been  received  from  that  day  to  this  as  the  rule 
of  law  for  the  action  of  the  Land  Office.  (Opinion  August  12th, 
1843,  ed.  1851,  p.  1618.) 

In  the  case  of  the  United  States  v.  Boyd,  (v  Howard,  p.  80, 
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49J  the  Supreme  Court  spoke  of  some  of  the  inconveniences  of 
this  doctrine,  but  they  did  not  proceed  to  pronounce  it  contrary 
to  law.  I  think,  therefore,  that,  if  the  established  administrative 
rule  on  the  subject  does  not  work  well,  it  is  matter  for  the  legis- 
lative interposition  of  Congress. 

As  to  pre-emption  purchase  by  either  receivers  or  registers^ 
although  not  expressly  forbidden  by  statute,  still  it  appears  to 
me  inadmissible  by  the  general  principles  of  law  and  of  statutory 
construction. 

By  the  general  law,  all  pre-emption  claims  must  be  adjudi- 
cated in  the  first  instance  by  the  register  and  receiver.  (See 
act  of  September  4th,  1841,  sec.  12,  v  Stat  at  Large,  p.  546.) 
There  is  no  statute  which  provides  a  substitute  for  either  of 
them  in  a  case  of  purchase  made  by  himself.  It  is  clear  that, 
by  the  rules  of  law  and  of  right,  neither  of  them  ean  be  the 
judge  in  his  own  case.  (Michaud  v.  Girod,  iv  Howard,  p.  503, 
558.)  Of  course  he  cannot  make  proof  of  pre-emption.  If  he 
possess  any  right  of  pre-emption,  it  must  remain  in  abeyance 
until  means  of  adjudication  be  provided  by  Congress. 
I  have  the  honor  to  be,  very  respectfully, 

a  CUSHING. 

Hon.  RoBBET  McClelland, 

Secretary  of  the  Interior. 


PEES  OF  CLERKS  OP  COURTS  IN  TERRITORIES. 

The  clerks  of  the  courts  of  the  United  States  in  the  Territories  of  Minnesota, 
New  Mexico,  and  Utah,  are  not  embraced  by  the  provisions  of  the  act  of 
February  26,  1861,  giving  augmented  fees  to  those  officers  in  the  Territory 
of  Oregon. 

Attorney  General's  Officb, 

March  8,  1856. 
Sir  :  I  proceed  to  dispose  of  another  deferred  case  of  yours, 
namely,  the  question  presented  by  your  communication  of  the 
4th  of  September  last,  as  to  the  fees  of  clerks,  marshals,  and 
territorial  attorneys  in  the  Territories  of  Minnesota,  New 
Mexico,  and  Utah.  • 


Digitized  by 


Google 


TO  THE  SECRETARY  OP  THE  INTERIOR.         649 

Fees  of  Clerks  of  Coarts  in  Territories. 

« . — 

The  act  of  September  9th,  1850,  constituting  the  Territories 
of  New  Mexico  and  Utah,  enacts,  among  other  things,  as  fol- 
lows: 

Sec.  10.  ^^  The  clerk  shall  receive,  in  all  such  cases,  the  same 
fees  which  the  clerks  of  the  District  Courts  of  Oregon  Terri- 
tory now  receive  for  similar  services. 

Sec.  11.  "  There  shall  be  appointed  an  attorney,  *  *  *  who 
shall  receive  the  eamefeee  and  salary  as  the  Attorney  far  the 
United  StateSj  for  the  present  Territory  of  Oregon.  There 
shall  also  be  a  marshal,  "^  *  who  shall  "**  '^  be  entitled  to  the 
same  fees  as  the  Marshal  of  the  District  Court  *  *  for  the 
present  Territory  of  Oregon,  and  an  addition  shall  be  paid  of 
$200  annually,  as  a  compensation  for  extra  services."  (ix 
Stat,  at  Large,  p.  444,  446.) 

The  act  of  February  26th,  1853,  for  the  permanent  regula- 
tion of  the  fees  and  costs  to  be  allowed  clerks,  marshals,  and 
district  attorneys,  enacts,  in  its  first  section,  that  in  lieu  of 
the  compensation  now  allowed  to  such  officers  ^^  in  the  several 
States,"  ^'  the  following  and  no  other  compensation  shall  be 
taxed  and  allowed."  It  proceeds  through  eight  pages  of  enact- 
ment to  provide  in  detail  the  fees  of  the  officers  of  the  offices 
enumerated. 

Towards  the  close  of  the  act,  occurs  the  following  clause : 

^^  Provided,  that,  in  the  State  of  California,  and  the  Terri- 
tory of  Oregon,  officers,  jurors,  and  witnesses,  shall  be  allowed, 
for  the  term  of  two  years,  double  the  fees  and  compensation 
allowed  by  this  act,  and  the  same  fees  allowed  by  this  act,  and 
fifty  per  cent,  added  thereto,  for  two  years  thereafter." 

In  the  act  of  March  8d,  1855,  making  appropriation  for  the 
civil  and  diplomatic  service  of  the  Government  for  the  ensuing 
fiscal  year,  is  the  following  provision : 

"  That  the  provisions  of  the  act  of  26th  February,  1853,  *  * 
are  hereby  extended  to  the  Territories  of  Minnesota,  New 
Mexico,  and  Utah,  as  fully,  in  all  particulars,  as  they  would  be 
had  the  word  "  Territories"  been  inserted  in  the  sixth  line  after 
the  word  ^^  States,"  and  the  same  had  read  ^^  in  the  several 
States  and  Territories  of  the  United  States.  This  clause  to 
take  efiect  from  and  after  the  date  of  said  act,  and  the  account- 
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ihg  ofBcers  will  settle  the  accounts  within  its  purview  accord- 
ingly."    (x  Stat,  at  Large,  p.  471.) 

Upon  all  which,  the  general  question  arises  whether  the 
double  or  additional  fees  for  the  officers  of  the  Territory  of 
Oregon,  allowed  temporarily  by  the  act  of  1853,  are  also 
allowed  by  force  of  that  act,  as  amended,  to  the  same  officers 
in  the  Territories  of  Minnesota,  New  Mexico,  and  Utah. 

If  we  put  the  amendment  of  the  act  of  1855  into  its  assigned 
place  in  the  act  of  1853,  that  is,  read  the  act  of  1853  as  thQ 
act  of  1855  retrospectively  requires  it  should  be  read,  we  shall 
see  that  no  room  for  doubt  on  the  subject  exists  in  so  far  as 
regards  the  case  of  Minnesota.  The  several  pertinent  clauses 
of  the  act  will  then  stand  thus : 

^^In  lieu  of  the  compensation  now  allowed  to  attorneys, 
clerks,  and  marshals  of  the  United  States,  ^  in  the  several  States 
and  Territories,  the  following  and  no  other  compensation  shall 
be  allowed,'  namely,  the  regular  (or  single)  fees  of  the  general 
provisions  of  the  act:  Provided,  that  in  the  State  of  Cali- 
fornia and  Territory  of  Oregon,  officers  shall  be  allowed  for  the 
term  of  two  years,  double  fees,  and  fifty  per  cent,  added 
thereto  for  two  years  thereafter." 

It  is  clear,  by  mere  inspection  of  the  law,  as  it  thus  reads, 
that  Minnesota  is  comprehended  within  the  purview  of  the 
general  provisions,  just  as  much  as  the  State  of  Michigan  is ; 
from  which  general  provision  one  State  only,  California,  and 
one  Territory,  Oregon,  are  excepted.  To  enable  the  officers  of 
Minnesota  to  enjoy  the  benefits  of  the  exception,  that  Territory 
should  have  been  inserted  by  name  in  the  clause  of  exception^ 
with  Oregon.- 

Upon  the  surface  of  things,  it  would  seem  that  the  same  con- 
sideration disposes  of  the  question,  as  to  the  officers  of  New 
Mexico  and  Utah.  The  amendatory  provision  is  careful  to 
enact  that  the  word  "Territories"  shall  be  inserted  in  the  sixth 
line  of  the  first  section  immediately  after  the  word  "  States," 
so  as  to  fall  into  the  general  rule,  and  not  into  the  exception. 

But  the  question  as  to  New  Mexico  and  Utah  is  complicated 
with  other  considerations.  Its  determination  depends  in  part 
on  the  comparison  of  the  proviso  of  the  act  of  1853,  with  the 
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original  fee-provision  of  the  act  constituting  the  Territories  of 
New  Mexico  and  Utah. 

The  language  of  that  provision  as  to  clerks  is  explicit.  They 
are  to  receive  the  fees  which  at  the  time  of  the  enactment^ 
^^  now,"  are  allowed  to  the  same  ofBcers  in  Oregon.  I  think 
the  construction  must  be  the  same  as  to  attorneys  and  marshals. 
To  be  sure,  the  phrase  varies  in  their  case ;  it  becomes  ^'  the 
present  Territory  of  Oregon.*'  The  word  "present"  in  this 
connection  is  meaningless  in  any  supposition  of  indicating  a 
difference  of  Territories  of  Oregon.  It  must  intend  "  present 
regulations^'  not  present  Territory.  That,  the  only  sensible 
construction,  derives  confirmation  from  the  language  of  the 
previous  clause  touching  "clerks."  In  this  way  we  impart 
symmetry  of  thought  to  all  the  corresponding  parts  of  the 
statute. 

The  opposite  construction  would  be,  that  when,  subsequently, 
a  new  provision  was  made  temporarily  for  Oregon,  that  new 
provision  applied  back  to  New  Mexico  and  Utah. 

If  such  had  been  the  intention  of  Congress,  it  would  have 
been  easy  for  it  to  say  so  in  terms,  by  enumerating,  in  the  pro- 
viso of  the  act  of  1853,  New  Mexico  and  Utah  with  Oregon. 
This  it  did  not  do.  On  the  contrary,  when,  two  years  later, 
Congress  came  to  repair  an  omission  in  the  act  of  1853,  and  to 
prescribe  how  it  should  apply  to  Territories,  \\  placed  them  all 
in  the  general  clause  at  the  beginning  of  the  act,  and  left 
Oregon  to  remain  in  terms  the  only  exception. 

If  it  be  argued  that  Oregon  was  to  be  taken  as  the  permanent 
standard  of  fees,  and  the  other  Territories  change  in  rate  with 
it,  and  follow  all  its  vicissitudes  of  transition  from  general  rule 
to  temporary  exception,  and  from  exception  back  to  rule,  the 
answer  is  that  a  new  standard  had  now  come  to  be  enacted.  In 
the  interval  between  the  passage  of  the  act  of  1853,  and  its 
amendment  by  that  of  1855,  two  new  Territories  had  been 
created,  namely,  Kansas  and  Nebraska,  by  the  act  of  May 
80th,  1854 ;  and  for  them,  the  standard  of  fees  is  Utah,  not 
Oregon. 

On  this  review  of  the  several  statutes,  then,  my  conclusion 
is  that  neither  Minnesota,  nor  New  Mexico  or  Utah,  is  compre- 
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bended  in  the  provision  of  augmented  fees,  provided  by  tbe 
terms  of  tbe  act  of  1853  for  tbe  Territory  of  Oregon. 

If,  in  point  of  merit,  tbe  otber  Territories  ougbt  to  stand 
on  tbe  same  footing  as  Oregon,  it  is  to  be  presumed  tbat  Con- 
gress will  readily  make  provision  to  that  effect. 
I  have  tbe  honor  to  be,  very  respectfully, 

0.  GUSHING. 
Hon.  Robert  McClellakd, 

Secretary  of  the  Interior. 


DOUBLE  CL^MANTS  OF  VIBGINIA  BOUNTY  LANDS. 

The  decisions  of  the  courts  of  Virginia  in  regard  to  conflicting  claims  to  bounty 
land  warrants  under  the  lairs  of  that  State  are  to  be  considered  as  determin- 
ing their  relative  rights,  and  to  be  respected  by  the  United  States. 

But  whe|e  it  has  not  been  satisfactorily  determined  by  the  courts  of  Virg^ia 
which  of  two  persons  <*  presenting"  themselyes  is  the  true  party  entitled,  the 
Secretary  of  the  Interior  may  well  refuse  to  issue  scrip  to  either. 

Attorney  General's  Office, 

March  10,  1856. 

Sir  :  I  have  considered  with  attention,  tbe  case  of  tbe  con- 
flicting claims  for  land  script  preferred  in  tbe  name  of  "  George 
Doggctt,"  as  laid  before  me  by  your  communication  of  the  81st 
of  October. 

From  the  voluminous  papers  referred  by  you,  and  others 
which  have  since  been  filed  in  my.  bands,  tbe  following  case  is 
collected : 

A.  M.  Green,  acting  in  behalf  of  William  Doggett  and  others, 
presented  proofs  to  tbe  Governor  of  tbe  Commonwealth  of  Vir- 
ginia, showing  that  one  George  Doggett  had  served  as  a  captain 
in  tbe  naval  forces  of  that  State  during  the  latter  years  of  the 
revolutionary  war,  and  to  its  close,  and  tbat  he  afterwards  de- 
ceased in  tbe  county  of  Lancaster,  in  the  same  State,  leaving 
heirs,  the  parties  whom  Green  represented.  Of  all  these  facts, 
the  proof  seemed  suflScient,  and  the  Governor  allowed  tbe  claim. 
It  wafl  entered  to  tbe  "heirs  of  George  Doggett,"  meaning,  of 
course,  tbe  George  Doggett  whose  case  had  been  presented  by 
A.  M.  Green. 
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Afterwards,  William  Helm  appeared  in  behalf  of  one  Chit- 
wood,  purporting  to  be  the  heir  of  another  George  Doggett, 
also  of  the  countj  of  Lancaster,  in  the  same  State,  who  it  was 
alleged  was  a  carpenter  in  the  revolationarj  naval  service  of 
the  State,  but  died  at  sea ;  and  the  Register  of  the  Land  Office 
of  the  Commonwealth  issued  military  land  warrants  to  said 
Chitwood  in  satisfaction  of  the  previous  order  of  the  Governor 
to  the  benefit  of  '^  heirs  of  George  Doggett." 

Thus,  upon  proof  made  to  the  Governor  by  the  heirs  of  one 
George  Doggett,  a  warrant  is  granted  by  the  Register  to  the 
heirs  of  another  George  Doggett ;  neither  of  them  possessing 
title  by  concurrent  action  of  the  Governor  and  the  Register. 

Did  the  county  of  Lancaster  fiimish  to  the  naval  service  of 
Virginia  two  George  Doggetts,  each  a  warranted  carpenter? 
That  is  possible,  but  not  probable,  and  is  contradicted  by  the 
rolls,  which  speak  of  but  one.  Is  one  of  these  George  Doggetts 
a  fictitious  or  imaginary  person,  living  and  serving  only  in  the 
confused  memory  of  one  superannuated  witness  T  Or  did  two 
George  Doggetts  live  in  fact,  of  whom  only  one  served,  and  the 
question  is  which  ?  It  is  not  for  me  to  undertake  to  read  this 
riddle.  However  that  fact  may  be,  it  suffices  for  me  to  see 
that  while  the  original  proofs  of  service  were  made  to  the  Go- 
vernor in  the  name  of  Green's  Doggett,  proofs  of  different  ser- 
vice were  made  to  the  Register  in  the  name  of  Helm's  Doggett, 
that  is,  the  heirs  of  Helm's  Doggett  were  by  the  inadvertence 
or  misjudgment  of  the  Register  suffered  to  take  what  was  in- 
tended by  the  Governor  for  Green's  Doggett.   Sie  vo%  non  vobu. 

But  the  apparent  design,  and  indeed  the  express  letter,  of  the 
acts  of  Assembly  of  the  State  of  Virginia,  is,  that  the  Register 
shall  issue  the  warrant  to  the  party  in  whose  benefit  the  Go- 
vernor certifies.  They  are  continuous  acts,  that  of  the  Regis- 
ter being  but  the  consummation  of  that  of  the  Governor. 

Thereupon,  the  heirs  of  Green's  Doggett  instituted  suit  in 
the  proper  court  of  the  State  against  the  heirs  of  Helm's  Dog- 
gett, with  prayer  for  the  surrender  and  cancellation  of  th'e 
Chitwood  warrants,  and  the  issue  of  new  ones  to  the  parties 
represented  by  Green.  After  sundry  intermediate  proceedings 
in  the  case,  which  are  not  material  to  my  view  of  the  question,  the 
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court  dismissed  the  plaintiff's  bill  on  the  ground  set  forth  in  the 
decree,  "  that  William  Chitwood  is  the  heir  of  the  George  Dog- 
gett,  in  whose  name  the  warrant  in  controversy  issued,  and  that 
the  plaintiffs  are  not  the  heirs  of  the  said  -George  Doggett." 

Meanwhile,  it  now  appears  that  one  of  the  nominal  plaintiffs 
in  the  suit,  William  Doggett,  was  not  in  esse  at  the  time  of  its 
commencement,  for  which  cause,  it  is  argued  in  behalf  of 
Green's  Doggett,  the  decree  is  a  nullity,  or  at  least  does  not 
bind  the  legal  representatives  of  the  said  William  Doggett. 

Such  are  the  circumstances  of  the  case,  as  to  which  you  in- 
quire in  substance  how  far  the  action  of  the  Department  is  sub- 
ject to  be  controlled  by  the  judicial  proceedings  had,  if  in  point 
of  fact  the  Department  should,  on  making  investigation  de  not% 
conclude  that  the  scrip  truly  belongs  to  Green's  Doggett; 
which  involves  inquiry  of  the  right  of  the  Department  to  enter 
into  such  investigation. 

I  think  the  problem  is  soluble  without  calling  in  question  the 
validity  of  the  decision  of  the  courts  of  Virginia.  The  act  of 
Congress  requires  you  to  issue  land  script  on  any  unsatisfied 
revolutionary  land  warrant  of  the  State  of  Virginia,  granted 
before  a  certain  date,  and  surrendered  to  you  upon  your  "  being 
satisfied,  by  a  revision  of  the  proofs  or  by  additional  testimony, 
that  any  warrant  thus  surrendered  was  fairly  and  justly  issued 
in  pursuance  of  the  laws  of  said  Commonwealth."  (x  Stat,  at 
Large,  p.  148.) 

Here  we  have  a  line  of  investigation  prescribed,  into  which 
it  is  not  only  your  lawful  right,  but  your  bounden  duty,  to  enter, 
namely,  the  question  whether  these  warrants  were  issued  fairly, 
justly,  and  in  pursuance  of  the  laws  of  Virginia. 

If  the  courts  of  the  Stftte  had  in  this  case  lawfully  and  finally 
determined  that  precise  question,  either  expressly  or  by  preg* 
nant  implication,  their  decision,  it  seems  to  me,  would  be,  if 
not  conclusive,  yet  the  best  evidence  of  the  legal  rights  of  these 
parties,  all  claiming  under  the  laws  of  Virginia.  I  will  not  say 
that  possible  exception  to  this  rule  may  not  arise.  But  it 
would  have  to  be  a  very  grave  and  peculiar  case  to  justify  the 
Federal  Executive  in  disregarding  the  decision  of  the  courts  of 
a  State,  in  a  controversy  between  its  own  citizens,  and  in  the 
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coDStruction  of  its  own  statutes,  such  decision  being  valid  and 
(omplete  by  the  laws  of  that  State. 

But,  in  the  present  case,  the  courts  of  Virginia  have  never 
considered  nor  decided  the  question  whether  these* warrants 
were  "  fairly  and  justly  issued  in  pursuance  of  the  laws  of  said 
Commonwealth."  All  they  determined  was  that  "  William 
Chitwood  is  the  heir  of  the  Q-eorge  Daggett  in  whose  name  the 
warrants  in  eontrover%y  issued^  and  that  the  plaintiffs  are  not 
the  heirs  of  the  said  George  Doggett."  That  is  true.  But 
what  then?  Were  the  warrants  "fairly  and  justly  issued"  to 
William  Chitwood,  and  "  in  pursuance  of  the  laws"  of  Virginia? 
That  inquiry  the  court  does  not  touch.  To  you,  it  is  the  only 
important  one.  It  remains  wholly  open  to  you,  in  my  opinion, 
upon  such  proofs  as  the  parties  may  present  for  consideration. 

Moreover,  when,  for  any  suflEicient  legal  cause  suggested,  it 
appears,  as  it  does  in  this  case,  that  the  judicial  decision  had 
may  be  subject  to  review  and  reversal  by  the  court  which  ren- 
dered it,  or  at  least  that  sufficient  cause  exists  to  present  that 
question  to  the  court  for  its  determination,  you  may  well  sus- 
pend executive  action,  and  postpone  your  own  conclusion,  until 
the  parties  shall  show  to  you  that  they  have  exhausted  their 
legal  remedies  before  the  courts  of  their  State. 

I  think  the  true  course  in  the  case,  if  you  are  not  satisfied  as 
to  the  fairness,  justice,  and  legality  of  the  issue  of  the  warrants, 
is  to  refuse  to  grant  scrip  to  either  party.  Green's  Doggett 
has  no  warrant  to  surrender,  and  cannot  demand  script  in  lieu 
of  a  mere  undetermined  claim  of  right  to  a  warrant.  Helm's 
Doggett  is  not  entitled,  unless  he  can  satisfy  you  that  the  war- 
rants were  issued  to  him  fairly  and  justly,  and  in  pursuance  of 
law.  If  he  does  not,  then  it  would  seem  that  neither  party  has 
made  out  a  case,  requiring  or  justifying  the  affirmative  or  any 
other  decisive  action  of  the  Department. 

I  have  the  honor  to  be,  very  respectfully, 

C.  CUSHING. 

Hon.  Robert  McClelland, 

Secretary  of  the  Interior. 
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COPYRIGHT.  • 

^n  artist,  employed  by  the  United  States  to  engrave  a  chart  prepared  by  an 
officer  of  the  Army,  has  no  pretence  of  right  of  copy  in  the  engraved  plates 
or  impressions. 

Attorney  Genbral's  Office, 

March  14,  1856. 

Sir  :  Your  letter  of  the  6th  ultimo  introduced  to  me  Lieu* 
tenant  M.  L.  Smith,  of  the  Topographical  Corps,  and,  referring 
me  to  the  papers  which  he  shonld  present,  and  his  personal 
explanations,  requested  me  to  advise  as  to  the  proper  course  to 
be  pursued  in  order  to  obtain  a  chart  of  the  Straits  of  Mackinac 
belonging  to  the  United  States,  but  actually  in  the  hands  of 
one  Siebert. 

It  appeared  that  by  contract  with  Captain  Thomas  J.  Lee, 
of  the  Engineer  Corps,  in  behalf  of  the  United  States,  Siebert 
had  engaged  to  engrave  the  plates  for  the  proposed  chart,  of 
which  the  original  manuscript  was  the  property  of,  and  furnished 
by,  the  United  States ;  that  the  work  had  not  been  completed, 
either  in  time  or  in  quality,  according  to  contract ;  and  that  its 
proper  execution,  or  the  restoration  of  the  manuscript,  was  now 
required  by  the  Department. 

Steps  were  taken,  under  my  advice^  which  have  led  to  the 
recovery  of  the  manuscript,  leaving  the  contract  unexecuted  by 
Siebert, 

Meanwhile,  Siebert  has  undertaken  to  claim  a  copyright  in 
the  chart,  as  proprietor,  he  still  retaining  the  imperfectly  com- 
pleted plates,  and  contemplating,  it  would  seem,  to  strike  off 
impressions  of  the  engraved  chart  for  sale. 

Upon  these  facts,  the  Government  has  remedy  by  action  on 
the  contract  to  recover  damages  for  non-performance,  if,  on 
consideration,  you  determine  that  it  is  expedient  to  incur  the 
trouble  and  expense  of  a  lawsuit  for  that  end. 

The  Government  may  also,  by  injunction,  prevent  Siebert 
from  appropriating  to  himself  their  chart ;  to  which  he  has  no 
more  rightful  claim  of  copyright  than  any  of  his  journeymen. 
The  printer,  who  is  hired  to  print  any  of  the  works  of  Irving, 
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Prescott,  or  Bancroft,  might,  with  as  much  sense  and  reason, 
claim  a  copyright  in  them  against  the  author,  as  Siebert  can 
set  up  such  claim  here  against  the  United  States. 

Of  course,  the  entry  of  copyright  thus  made  by  Siebert  is 
merely  futile  as  against  the  United  States,  and  will  not  prevent 
the  publication  of  the  chart  by  them  as  their  property. 

If,  however,  Siebert  persists  in  claiming  a  copyright  in  the 
chart,  and  attempts  to  assert  the  claim  by  the  sale  of  copy- 
righted impressions  thereof,  it  may  be  advisable  for  the  Govern- 
ment to  put  a  stop  to  any  such  purpose,  on  his  part,  of  appro- 
priating to  himself  that  which,  it  is  presumed,  was  prepared  at 
the  public  expense  for  the  free  use  of  the  people  of  the  United 
States. 

I  have  the  honor  to  be,  very  respectfully, 

C.  GUSHING. 

Hon.  Jefferson  Davis, 
Secretary  of  War. 


SPUBIOTJS  LAND  WARRANTS. 

A  land  warrant  fraudulently  obtained  from  the  Commissioner  of  Pensions  in 
the  name  of  a  person  deceased  without  heirs  or  widow,  or  of  a  fictitious  per- 
son, is  a  mere  nullity,  incapable  of  lawful  assignment,  and  may  be  rejected 
or  cancelled  by  tiie  Commissioner  of  Public  Lands. 

But,  when  the  Commissioner  has  duly  issued  a  military  land  warrant,  valid  on 
its  face,  to  a  person  in  este,  and  capable  of  assigning,  and  such  warrant  has 
passed  by  lawftil  assignment  to  a  bona  fide  purchaser  for  Talue  without 
notice,  the  GoTemment  cannot  cancel  such  warrant  on  the  ground  that  the 
Commissioner  issued  it  in  misapprehension  or  on  imperfect  or  false  eTidence. 

Attornet  General's  Office, 

March  15,  1856. 

Sir  :  Your  letter  of  the  29th  ultimo  presents  for  eonsidera- 
tion  a  question,  tf  hicb,  although  partly  one  of  public  policy,  yet 
has  to  be  determined  by  principles  of  law. 

The  act  of  Congress  of  March  22,  1852,  enacts: 

^^That  all  warrants  for  military  bounty  lands  which  have 
been  or  may  hereafter  be  issued  under  any  law  of  the  United 
States,  and  all  valid  locations  of  the  same  which  have  been  or 
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may  hereafter  be  made,  are  hereby  declared  to  be  assignable 
by  deed  or  instrument  of  writing  made  and  executed  after  the 
taking  effect  of  this  act,  according  to  such  form,  and  pursuant 
to  such  regulations  as  may  be  prescribed  by  the  Commissioner 
of  the  General  Land  Office,  so  as  to  invest  the  assignee  with 
all  the  rights  of  the  original  owner  of  the  warrant  or  location." 
(x  Stat,  at  Large,  p.  S.) 

By  the  previous  act  of  Congress,  which  makes  general  pro- 
vision for  the  grant  of  retrospective  military  bounty  lands,  it  is 
enacted : 

"That  all  sales,  mortgages,  letters  of  attorney,  or  other 
instruments  of  writing,  going  to  affect  the  title  or  claim  to  any 
warrant  or  certificate  issued,  or  to  be  issued,  on  any  land 
granted,  or  to  be  granted,  under  the  provisions  of  this  act, 
made  or  executed  prior  to  the  issue,  shall  be  null  and  void  to 
all  intents  and  purposes  whatsoever.''  (ix  Stat,  at  Large,  p. 
521.) 

Thus,  by  the  deliberate  and  express  act  of  the  Government, 
all  certificates  of  bounty  land  are  made  assignable  by  any  pro- 
per instrument  executed  after  their  issue,  according  to  forms  to 
be  prescribed  by  the  Executive.  Such  forms  were  drawn  up 
and  duly  promulgated  by  the  Commissioner  of  Public  Lands. 

In  the  execution  of  these  two  statutes,  the  question  arose,  at 
an  early  day,  whether  certified  land  warrants,  issued  by  the 
Commissioner  of  Pensions,  duly  in  point  of  form,  but  which  had 
been  granted  by  him  to  parties  not  being  legally  entitled,  and 
obtaining  them  by  fraudulent  representations  and  false  evidence, 
such  warrants  having  passed  by  assignment  into  the  hands  of 
innocent  holders, — were  to  be  recognised  or  not  by  the  General 
Land  Office  ? 

Of  this  question,  the  negative  was  earnestly  maintained  by 
the  Commissioner  of  Public  Lands,  (Mr.  Butterfield ;)  but  he 
was  overruled  by  the  Secretary  of  the  Interior,  (Mr.  Stuart,) 
who  twice,  and  the  second  time  upon  the  most  ample  reflec- 
tion, decided  that  the  Government  had  no  lawful  power  to 
cancel,  or  to  refuse  to  recognise,  genuine  bounty  land  warrants 
in  the  hands  of  innocent  assignees ;  and  that,  notwithstanding 
that  the  original  granteep  were  not  honestly  entitled  to  the 


Digitized  by 


Google 


TO  THE  SECRETARY  OF  THE  INTERIOR.         659  . 

8puriou8  Land  WBrrants. 

■warrant,  yet  the  innocent  holder  was  entitled  to  a  patent  from 
the  Land  Office.     (MS.,  March  20,  1852.) 

That  question  is  now  revived,  on  a  report  of  the  present. 
Commissioner  of  Public  Lands,  (Mr.  Hendricks,)  which  forcibly 
presents  all  the  objections  to  the  decision  of  Mr.  Secretary 
Stuart,  and  which  you  refer  to  me  with  intimation  on  your  own 
part  that,  if  of  new  impression,  you  might  probably  have  come 
to  a  conclusion  different  from  that  of  Mr.  Stuart :  notwithstand- 
ing which,  you  prefer  to  have  the  subject  examined  by  me,  as 
well  in  regard  to  cases  now  suspended  at  the  General  Land 
Office,  as  to  those  which  may  hereafter  arise,  either  under 
existing  laws,  or  under  others,  relaxing  still  more  the  laws  of 
evidence  in  the  matter  of  bounty  land  warrants,  which  may 
possibly  be  enacted  hereafter  by  Congress. 

In  reply,  permit  me  to  remark,  in  the  first  place,  that  Mr. 
Secretary  Stuart,  lawfully  representing,  qiLoad  hocy  the  United 
States,  the  only  party  in  adverse  interest,  decided  a  question 
wholly  within  his  competency,  namely,  the  validity  of  all  such 
warrants  of  the  class  in  controversy  as  came  before  him  while 
he  was  at  the  head  of  the  Home  Department.  I  conceive  that, 
so  far,  all  his  decisions  were  final  and  conclusive,  and  cannot 
now  be  controverted  by  the  Government.  As  to  those  particular 
cases,  it  is  rei  adjudicata. 

I  remark,  in  the  second  place,  that  so  long  as  his  general 
decision,  that  is,  his  instruction  on  the  general  question,  shall 
remain  unreversed,  it  must  be  taken  as  in  force,  and  as  adjudi- 
cation. It  stands  thus : — the  Government,  by  the  appropriate 
organ  of  its  Secretary  of  the  Interior,  determined  that  such 
land  warrants  are  valid.  That  is  notice  and  assurance  to  all 
the  world,  who  buy  and  sell  bounty  land  warrants  on  the  faith 
of  this  determination  of  the  Government.  Here,  then,  we  have 
a  certificate,  a  warrant,  a  solemn  promise  of  the  Government, 
engaging  to  deliver  so  much  land  to  the  warrantee  or  his 
assigns.  The  warrant  is  genuine  and  authentic.  But  it  was 
erroneously  granted,  on  deceitful  representations.  Of  course, 
it  was  good  for  nothing  in  the  hands  of  the  original  party,  the 
agent  or  beneficiary  of  the  fraud.  But  is  it  good  as  against  the 
United  States,  in  the  hands  of  the  innocent  purchaser  f    Yes, 
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replies  the  Government,  it  is ;  and  that  reply  becomes,  for  the 
time  being  at  least,  the  administrative  law  of  the  case.  If,  now, 
the  Government  undertakes  to  aimul  any  warrants  acquired  by 
innocent  assignees  during  the  period  when  such  was  the  adjudged 
law,  in  assuming  to  do  thus  the  Government  will,  in  my  opinion, 
violate  the  law  so  far  forth,  and  render  itself  the  author  and  the 
agent  of  deliberate  wrong  to  the  whole  body  of  citizens  of  the 
United  States. 

But,  it  is  now  at  length  suggested,  that  decision  was  errcme- 
ous.  Grant,  nevertheless,  that  it  is  to  have  e£fect  as  to  all^f^ 
cases.  Shall  it,  however,  be  suffered  to  continue  in  force  as 
permanent  law  ?     Shall  it  be  the  rule  in  future  cases  ? 

It  is  matter  of  grave  responsibility,  at  all  times,  to  change, 
by  new  adjudication,  a  settled  rule  even  of  mere  administrative 
law.  In  all  exposition  of  statutes,  whether  by  administrative 
or  judicial  officers,  it  is  the  safe  doctrine,  and,  for  the  most 
part,  a  beneficial  one, — stare  deeim;  more  especially  afi»  if  the 
previous  decisions  work  ill,  the  legislative  body  is  at  hand  to 
apply  the  remedy. 

Nay,  if  the  case  required  the  aid  of  such  an  argument,  it 
might  with  reason  be  urged,  that  Congress  has  impliedly  sanc- 
tioned tlie  rule  laid  down  by  Mr.  Stuart.  With  legal  intend- 
ment of  full  knowledge,  on  its  part,  of  what  construction  he 
ascribed  to  the  statute,  Congress  provided,  in  its  recent  exten- 
sion of  the  scope  of  right  to  bounty  land  warrants,  that: 

^^  Said  eertificates  or  warrants  may  be  assigned,  transferred, 
and  located  by  the  warrantees,  their  asngneeSj  or  their  heirs  at 
law,  ctceording  to  the  prtmaions  of  existing  laws  regulating  ike 
assignmenty  transfery  and  location  of  bounty  land  warrants'' 
(Act  of  March  3d,  1855,  x  Stat,  at  Large,  p.  702.) 

Now,  the  general  rule  of  law  undoubtedly  is,  that  ^lactments 
of  this  tenor  in  efiect  recognise  the  subsisting  judicial  or 
administrative  construction  of  the  previous  statutes  m  eade/m 
materia. 

That  view  of  the  subject  is  greatly  fortified  by  the  fact  that 
the  Land  Office  itself,  when  issuing  circular  instructions  as  to 
the  assignment  and  location  of  bounty  land  warrants,  and  regn* 
kting  matters  of  less  moment  than  this  with  great  precision^ 
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has  intimated  no  doubt,  given  no  hint  of  warning,  relative  to 
the  present  matter.  (See  ex.  gr.^  Circular  to  Registers  and 
Receiyers  of  May  Sd,  1855.) 

These  considerations  not  only  show  that  a  change  of  the  rule 
without  notice  would  operate  as  a  surprise  upon  paBt  innocent 
purchasers,  but  also  tend  to  show  further  that  it  is  established 
legislative  as  well  as*  executive  rule,  by  adoption,  or  at  least 
assent,  on  the  part  of  Congress. 

I  might  stop  here,  and  simply  report  the  point  to  you  as  res 
judicata.  But  the  objections  to  the  received  rule,  suggested  by 
the  Commissioner  of  Public  Lands,  are  honorable  evidence  of 
his  vigilance  in  the  discharge  of  public  duty,  and  cannot,  with 
due  respect  to  him,  be  passed  by  without  consideration ;  and 
your  own  scruples  equally  demand  consideration.  I  proceed, 
therefore,  to  make  some  observations  on  the  general  question, 
in  the  hope  to  relieve  it  of  the  difficulties  of  most  apparent 
weight  in  the  mind  of  the  Commissioner. 

In  order  to  enter  surely  upon  the  true  path  of  inquiry,  we 
must  begin  by  determining  what  the  question  is  not,  as  well  as 
what  it  is.  The  certificates  or  warrants  in  question  are  not 
/or^ed  "instruments.  It  is  not  the  case  of  counterfeit  bank 
notes,  treasury  bonds,  or  other  negotiable  or  assignable  paper, 
securities,  and  representatives  of  property. 

Yet  the  rule  of  law  as  to  forged  paper,  that,  if  the  drawer 
facilitated  or  gave  occasion  to  the  utterance  of  the  paper,  he 
must  bear  the  loss  himself,  is  not  without  application  here. 
(Young  t^.  Grote,  iv  Bingham,  p.  253.)  It  is  the  examination 
of  supposed  facts,  and  certificate  thereon,  made  by  the  Govern- 
ment,— it  is  the  moral  authority  of  the  Government, — which 
gives  currency  to  the  impeached  land  warrants.  Why  should 
the  loss  be  shifted  from  the  shoulders  of  the  party,  which  im- 
providentlj^,  or  at  any  rate  by  its  own  error,  issued  the  paper, 
to  those  of  the  innocent  party,  which  did  not  commit  the  error 
and  has  no  reason  to  suspect  its  existence,  and  if  it  had  could 
not  investigate  the  question  ?  As  between  these  two  parties,  if 
there  be  default  anywhere,  it  is  apparently  on  the  side  of  the 
Government. 

But  the  actual  case  is  not  of  forged  papers,  it  is  of  genuine 
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ones,  authentically  issued  by  the  Government,  certifying  that 
it  has,  by  such  methods  of  inquiry  as  it  chooses  to  adopt  and 
prescribe,  examined  into  and  ascertained  facts,  which  confer  on 
the  warrantee  and  his  assigns  rights  of  property  in  land  as 
against  the  Government. 

Now,  admit  that  such  certificate  is  void  as  against  the  ori- 
ginal party.  He  did  not  perform  the  military  service  on  which 
the  warrant  was  predicated ;  he  was  a  disqualified  person ;  he 
fraudulently  availed  himself  of  identity  of  name ;  he  made  out 
an  apparent  case  by  fraud  and  perjury ;  in  a  word,  he  obtained 
the  certificate  by  false  pretences,  and  it  is  void  as  against  him. 
But  by  what  rule  of  law  do  these  false  pretences,  or  other  legal 
vices  of  origin,  follow  the  certificate  into  the  hands  of  the  inno- 
cent purchaser  ? 

Not  by  statute.  No  act  of  Congress  makes  provision  to  that 
efiect.  And  yet  we  might  reasonably  suppose,  if  such  had  been 
the  intention  of  the  statute,  it  would  say  so  expressly,  while 
expressing  the  legislative  will  in  matters  of  regulation  of  much 
less  importance.  In  the  somewhat  analogous  case,  that  of  con- 
tracts unlawful  by  reason  of  some  original  vice,  it  takes  a  pro- 
vision of  statute  to  afiect  the  instrument  with  absolute*  nullity 
through  all  the  stages  of  their  existence.  Thus  it  is  with  usu- 
rious contracts.  (Bacon's  Abridgement  by  Bouvier,  vol.  x,  p. 
287.)  Gaming  policies,  sales  of  office,  and  sundry  other  secu- 
rities, are  avoided  in  the  same  way,  that  is,  by  express  legisla- 
tive acts.  But  where  such  is  not  the  tenor  of  the  statute,  secu- 
rities, though  made  unlawful  by  statute,  are  only  void  in  the 
hands  of  parties  to  the  illegal  transaction.  (See  cases  collected 
in  Byles  on  Bills,  pp.  108,  104.) 

Not  being  null  by  statute,  the  question  recurs,  by  what  estab- 
lished rule  of  legal  reason  and  truth  these  certificates  are  to 
be  considered  as  null. 

Where  a  fraud  has  been  practised  on  the  maker  or  acceptor 
of  a  bill,  it  is  nevertheless  good  in  the  hands  of  the  innocent 
endorsee  for  value  without  notice ;  for,  says  the  legal  exposi- 
tor,— ^'  It  is  but  just  that  if  one  of  the  innocent  persons  must 
sustain  a  loss,  he  who  has  sufiered  a  negotiable  security  with 
his  name  attached  to  it  to  get  into  circulation,  ought  to  bear 
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the  loss,  and  seek  his  remedy  against  the  person  who  impro- 
perly passed  (or  obtained)  the  instrument/*  (Chitty  on  Bills  by 
Perkins,  p.  79.     See  also  Story  on  Promissory  Notes,  s.  191.) 

No  court  of  justice  would  tolerate  the  idea  that  because  a 
banker  was  deceived  in  the  consideration  upon  which  he  issued 
negotiable  securities,  or  a  vendor  inadvertently  accepted  coun- 
terfeit bills  as  the  price  of  sale,  that  the  securities  were  null  in 
the  hands  of  innocent  parties  holding  for  value  without  notice 
of  the  fraud. 

There  is  another  doctrine  of  law  of  manifest  pertinency  to 
the  question,  namely,  the  established  rule  that  not  only  private 
persons,  but  also  corporations,  are  liable  to  innocent  third 
parties,  in  all  acts  of  their  agents  which  fall  within  the  scope 
of  their  authority.  Thus  the  acts  of  cashiers  of  incorporated 
banks  bind  the  latter  in  favor  of  third  persons.  (See  the  cases 
collected  in  Story's  Agency,  sec.  114,  808.)  This  doctrine 
applies  even  to  the  case  of  fraudulent  acts  of  the  agent,  and  a 
fortiori  to  mistakes,  whether  these  result  from  error  of  judg- 
ment only  on  the  part  of  the  agent,  gr  from  his  being  deceived 
by  false  representations. 

The  rule  holds  good  in  regard  to  all  official  acts  of  public 
agents  within  the  scope  and  in  the  precise  line  of  their  authority. 
(Lee  V.  Munroe,  vii  Cranch,  p.  865.) 

In  the  present  matter,  it  is  undeniable,  the  Commissioner 
of  Pensions  acts  officially,  within  the  scope  of  his  authority. 
He  does  things  which  he  has  the  right  to  do,  which  it  is  his 
duty  to  do,  which  he  alone  can  lawfully  do.  He  adjudicates 
officially  upon  the  evidence  before  him,  and  decides  according 
to  the  apparent  truth  of  the  case.  His  determination  goes 
forth  to  the  worlds  as  the  deliberate  and  regular  act  of  the 
United  States.  Innocent  parties,  knowing  his  certificate  to  be 
the  official  act  of  the  Government,  proceed  accordingly.  Shall 
the  Government  afterwards  repudiate  the  certificate  on  the 
ground  that  the  Commissioner  was  deceived  in  the  act  ?  Sup- 
pose he  was :  the  act  was  not  the  less  the  responsible  act  of  the 
United  States  by  their  true  and  lawful  agent  the  Commissioner. 

These  considerations  apply  with  peculiar  cogency  to  the 
Government,  which,  making  for  itself  its  own  regulations  of 
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inquiry  and  evidence  of  military  service,  has  the  less  right  to 
complain  if  it  errs,  and  to  throw  upon  innocent  parties  the 
consequence  of  its  errors. 

It  would  avail  nothing,  if,  as  it  has  been  said,  the  land  war- 
rants were  gratuities.  I  doubt  whether  they  are.  I  doubt 
whether  Congress  has  constitutional  power  to  give  gifts  as  such. 
I  conceive  that  these  bounty  land  warrants  are  granted  by  Con- 
gress upon  consideration,  to  wit,  services  rendered,  which  is 
just  as  good  and  lawful  consideration  as  future  services.  But, 
if  it  were  otherwise,  mere  want  of  consideration  in  a  security, 
though  pleadable  as  between  the  donor  and  the  donee,  is  of  no 
account  as  against  the  holder  for  value.  (Chitty  on  Bilb,  p. 
76.)  Besides  which,  it  would  seem  that  such  solemn  acts  of 
the  Government,  equally  at  least  with  sealed  instruments  in 
private  transactions,  import  value,  so  far  as  regards  the  rules 
of  construction  regarding  them  which  are  to  be  observed  by  the 
United  States. 

Let  us,  then,  resume  the  question,  under  guidance  of  great 
principles  of  public  law^  applicable  in  the  relations  of  the 
Government  as  such  to  the  whole  people  of  the  United  States. 

Does  it  become  the  Government,  in  such  a  matter  as  this,  to 
assert  for  itself  a  right,  which  no  private  person  or  corporation 
possesses  in  like  circumstances,  that  is,  to  make  innocent  pur- 
chasers bear  the  loss  which  its  own  act  has  occasioned  ?  Shall 
it  repudiate  its  own  engagements,  to  the  prejudice  of  innocent 
parties,  merely  because  its  officers  erred  in  the  premises  of  fact 
on  which  the  engagements  were  made  ?  Shall  il^  issue  its  cer- 
tificates in  all  the  forms  of  office,  assignable  by  their  tenor,  by 
statute,  and  by  regulation,  and  yet  refuse  to  redeem  them  in 
the  hands  of  innocent  assignees,  merely  because  its  officers  were 
deceived  by  the  evidence  on  which  the  issue  was  based  ?  And 
having  thus  made  engagement,  and  issued  the  certificate  of  the 
engagement,  upon  such  evidence  as  itself  prescribed, — having 
thus  in  its  own  way  adjudicated  the  right, — shall  it  proceed  upon 
its  own  ex  parte  action  to  destroy  that  right  in  the  hands  of 
the  innocent  party,  who  has  become  entitled  to  it  by  such  a 
series  of  solemn  acts  of  the  (Government  7  I  cannot  think  so. 
On  the  contrary,  it  seems  to  me  that  the  Government,  which  in 


Digitized  by 


Google 


TO  THE  SECRETARY  OF  THE  INTERIOR.         666 
SpuriouB  Land  Warrants. 

this  matter  makes  the  law  for  itself,  should  therefore  resolve  to 
stand  on  the  highest  ground  of  equity  and  of  right,  and  accept 
without  hesitation  the  loss  which  its  own  act  or  omission  has 
occasioned,  instead  of  throwing  it  upon  some  innoeent  person, 
who  took  up  the  Goyemment's  certificate  oa  fbith  in  the  name 
and  the  engagement  of  the  United  States. 

In  this  matter  the  Qovemment  acts  in  two  oapacities,  first, 
of  parens  patrvxy  and  secondly,  of  proprietor  of  lands.  For 
its  own  benefit  in  the  latter  capacity,  it  assumes  to  cancel,  to 
the  prejudice  of  innocent  parties,  the  engagements  which  it 
made  deliberately  in  the  former  capacity.  I  doubt  its  power  to 
do  this  by  mere  executiTe  action. 

True,  the  innocent  holder  of  the  cancelled  warrant  may  sue 
and  recover  back  his  purchase-money.  But  if  either  party  is 
to  be  put  to  the  trouble  and  expense  of  a  suit  for  redress,  that 
should  much  more  fitly  be  the  Government.  It  committed  the 
error.  It  possesses  the  evidence  by  which  to  re-establish  the 
truth.  It  has  direct  access  to  the  author  of  the  fraud.  On 
the  other  hand,  the  holder  of  the  warrant  is  a  pioneer  settler 
in  some  frontier  State  or  Territory,  occupying  land,  as  he  haa 
a  right  to  suppose,  in  virtue  of  the  warrant.  He  applies  for  a 
patent,  and  is  told  the  warrant  was  issued  improvidently,  and 
cannot  be  recognised  by  the  Commissioner  of  Public  Lands, 
and  that  he  may  sue  for  its  price  which  he  paid.  But  he  can- 
not find  the  far-ofi*  Warrantees.  Perhaps  he  reaches  his  imme- 
diate vendor,  and  sues  him,  and  then  the  latter  is  to  sue  some 
previous  party  in  the  assignment.  And  all  inconvenience  thus 
falls  on  the  innocent  parties,  in  regard  to  whom  the  Govern- 
ment will  neither  abide  by  nor  atone  for  its  own  error.  I  can- 
not but  think  that  the  legal  responsibilities  of  the  error  right- 
fully and  lawfully  belong  to  the  Government. 

The  practice  of  cancelling  warrants  obtained  by  fraud  seems 
to  have  originated  in  an  opinion  of  Mr.  Attorney  General 
Wirt's.  (See  ed.  1851,  p.  210.)  But  that  case  was  of  war- 
rants not  assignable,  and  patentable  only  to  the  warrantee.  lu 
a  subsequent  case,  not  reproduced  in  late  edi^.ions  of  published 
opinions,  Mr.  Wirt  observes,  arguendo^  that  warrants,  even  if 
negotiable  on  their  face,  are  "  in  law  a  nullity,"  if  obtained  "by 
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fraud."  But  that  remark  of  his  was  too  broad,  and  was  beyond 
the  case ;  and  moreover,  he  doubts  whether  the  Executive  can 
do  anything  more  than  suspend  the  question  for  reference  to 
the  courts  of  law  or  to  Congress.     (See  ed.  1841,  p.  408.) 

If,  indeed,  as  in  the  case  argumentatively  put  by  the  Com- 
missioner, it  be  the  fact  of  a  warrant  fraudulently  obtained  in 
the  name  of  a  person  deceased  without  heirs  or  widow,  or  of  a 
fictitious  person,  then  the  warrant  is  indeed  a  nullity.  It  can- 
not pass  into  the  hands  of  an  assignee  without  being  assigned 
in  the  name  of  the  dead  or  fictitious  warrantee ;  that  is,  the 
assignment  would  be  an  act  of  forgery.  Against  forgery  in 
that  stage  of  the  business  it  is  for  the  assignee  to  guard ;  and 
in  failing  to  do  so,  he  acquires  no  right  of  indemnification  from 
the  Government. 

But,  when  the  forgery  only  aflTects  the  evidence  upon  which 
the  Commissioner  of  Pensions  passed, — as  in  the  case  mentioned 
by  Mr.  Butterfield,  of  a  soldier  who  had  deserted,  presenting  a 
false  certificate  of  discharge, — and  in  the  other  five  cases  men- 
tioned by  him,  where,  by  reason  of  imperfect  or  false  proofs  of 
heirship,  the  Commissioner  came  to  a  wrong  conclusion  on  that 
point, — it  cannot  be  conceded  that  the  certificate  granted  by  him 
is  a  mere  nullity,  or  that  innocent  purchasers  of  the  warrant  are 
legally  bound  to  notice  what  it  is  morally  impossible  for  them  to 
know,  namely,  the  insufficiency  or  the  falsity  of  the  evidence 
before  the  Commissioner. 

An  opinion  of  Mr.  Attorney  General  Butler  has  been  sup- 
posed to  bear  on  the  question ;  but  the  opinion  referred  to  is 
of  a  fraudulent  land  title  under  Spanish  grant,  and  does  not 
apply.  (De  Feriot's  case.  Opinions,  ed.  1851,  p.  1194.)  A 
similar  observation  must  be  made  in  regard  to  the  case  of  Sam- 
peyreac  v.  The  United  States,     (vii  Peters,  p.  222.) 

On  the  whole,  it  seems  to  me,  after  giving  to  the  question  all 
the  careful  consideration,  which  respect  for  the  contrary  view 
of  the  two  Commissioners  of  Public  Lands  requires,  that  the 
Government  has  no  right, — after  it  has  issued  an  assignable  mili- 
tary land  warrant,  valid  on  its  face,  to  a  person  in  esse  and 
capable  of  assigning,  and  such  warrant  has  passed  by  lawful 
assignment  to  bona  fide  purchasers  for  value  without  notice, — 
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then  to  torn  round  and  cancel  such  patent  on  the  allegation 
that  there  waa  a  mistake,  in  that  the  Commissioner  had  been 
deceived  in  the  matter  by  spurious  evidence  or  other  false  data. 
It  seems  to  me,  on  the  contrary,  that  such  innocent  holder  of  a 
warrant  of  this  description  is  entitled  to  have  it  recognised  and 
exchanged  for  a  patent  at  the  General  Land  Office. 
I  have  the  honor  to  be,  very  respectfully, 

C.  GUSHING. 

Hon.  Robert  McClelland, 

Secretary  of  the  Interior, 


FEES  OF  MARSHALS. 

The  fees  of  a  marshal  for  bringing  in  and  retaming  and  the  intermediate  com- 
mitment of  prisoners  or  witnesses,  in  cases  pending  before  the  Commissioner, 
are  embraced  in  the  per  diem  allowance  made  by  the  statute  for  attendance 
of  the  marshal  and  his  deputies  at  the  trial. 

The  same  rnle  applies  for  the  same  service  in  cases  pending  in  the  Circoit  or 
District  Court 

Attorney  General's  Office, 
March  22,  1866. 
Sir:   Your  communication  of  the  2l8t  of  November  last, 
enclosing  a  report  of  the  First  Comptroller,  presents  two  ques- 
tions arising  in  the  accounts  of  the  Marshal  of  the  District  of 
Massachusetts,  (Mr.  Freeman,)  namely : 

1.  What  are  the  fees  chargeable  by  the  Marshal  for  the  inter- 
mediate commitment  of  either  prisoners  or  witnesses,  in  cases 
pending  before  a  commissioner  ? 

2.  What  are  the  fees  chargeable  in  the  same  matter  before 
the  Circuit  or  District  Court  ? 

In  the  view  of  the  Comptroller,  the  first  question  is  disposed 
of  by  the  following  clause  of  the  act  regulating  fees  in  the 
courts  of  the  United  States : 

"  Marshals'  Fees  *  *  For  attending  examinations  before  a 
commissioner,  and  bringing  in,  guarding,  and  returning  prison- 
ers charged  with  criwe^  and  witnesseSy  two  dollars  per  day,  and 
the  same  for  each  deputy  necessarily  attending,  not  exceeding 
two."     (x  Stat,  at  Large,  p.  165.) 
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And  the  second  question  by  the  following  clause : 
'^Marshals'  Fees  *  *  Five  dollars  per  day  for  attending  the 
Circuit  and  District  Courts  when  they  are  both  in  session,  or 
for  attending  either  of  said  courts  when  but  one  is  in  session, 
and  for  bringing  in  and  committing  prisoners  and  witnesses 
during  the  term."    (Ibid.  p.  165.) 

In  reference  to  both  which  provisions,  the  following  olaose  of 
the  act  is  also  adduced  by  the  Comptroller : 

"  No  writ  shall  be  necessary  to  bring  into  court  any  prisoner 
or  person  in  custody,  or  for  remanding  him  from  the  court 
into  custody ;  but  the  same  shall  be  done  on  the  order  of  the 
court  or  district  attorney,  for  which  no  fees  shall  be  charged  by 
the  clerk  or  marshal."     (Ibid.  p.  169.) 

Finally,  the  act  provides,  at  the  outset,  that  ^^  in  lieu  of  the 
eompensation  now  allowed  by  law  to  *  ♦  *  marshals  *  *  the 
following  and  no  other  eompensation  shall  he  taxed  and  allowed,^' 
(Ibid.  p.  161 :)  which  enactment,  however,  as  construed  by  me 
heretofore,  applies  only  to  the  things  enumerated,  and  does  not 
preclude  suitable  compensation  for  services  required  in  law,  in 
regard  to  which  the  statute  fails  to  make  provision.  (See 
Opinion  of  June  18,  1863,  ante,  vol.  vi,  p.  68.) 

Mr.  Freeman  claims,  for  bringing  in  and  returning  prisoners 
or  witnesses  before  a  commissioner,  allowance  in  addition  to  the 
two  dollars  of  the  statute,  as  follows : 
Warrant  to  commit,  service,  $2;   copy,  $1;  commit- 
ment, 60  cts. ;  travel,  6  cts.  %Z  66 
Habeas  corpus  to  bring  the  criminal  before  the  commis- 
sioner for  further  hearing,  service,  $2;  copy,  $1; 
discharge,  60  cts. ,  travel,  6  cts.  %i  66 


Total,  $7  12 

And  for  the  same  thing  before  the  Circuit  or  District  Court, 
he  claims,  in  addition  to  the  five  dollars  of  the  statute,  allow* 
ance  as  follows : 

Committing,  60  cts. ;  copy,  46  cts.,  96 

Discharging,  60  cts. ;  copy,  46  cts.,  96 


Total,  $1  90 
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These  two  sets  of  charges  concede  in  effect  that  the  provi- 
sion of  the  statute,  which  makes  a  *'writ"  unnecessary  ^^to 
bring  into  court  any  prisoner  or  person  in  custody  or  remand- 
ing him  from  the  court  into  custody/'  and  that  which  expressly 
prohibits  a  marshal's  fee  therein,  ^V^7  ^  ^^^  subject-matter 
in  the  Circuit  or  District  Court ;  but  deny  that  they  apply  to 
proceedings  before  a  commissioner. 

As  to  the  latter,  Mr.  Freeman  argues  that  the  commissioner 
is  not  a  eourtj  and  therefore  is  not  within  the  letter  of  the  pro- 
hibition. He  also  alleges  that,  in  the  case  of  the  commissioner 
at  least,  the  two  writs,  for  which  charge  is  made,  are  indispen- 
sable, by  force  of  the  statute  of  Massachusetts,  in  order  to  the 
lawful  use  of  the  jails  of  that  State  by  the  United  States. 
On  these  premises,  he  recurs  to  those  provisions  of  the  fees-act, 
which  give  a  fee  "  for  service  of  any  warrant,  attachment,  sum- 
mons, capias  or  other  writ,  *  *  two  dollars;"  and  ^^for  every 
commitment  or  discharge  of  a  prisoner,  fifty  cents."  Each  of 
these  fees,  he  conceives,  applies  to  the  subject-matter  before  a 
commissioner ;  and  one  of  them  to  the  same  matter  before  the 
Circuit  Court. 

It  does  not  appear  on  what  authority  he  charges  one  dollar 
for  copy  of  each  writ  in  the  first  case,  and  forty-five  cents  in 
the  second  case. 

Leaving  that  aside,  question  returns,  first,  as  to  the  warrant 
of  commitment  and  habeas  corpus,  in  proceedings  before  the 
commissioner.  Are  these  items  reserved  from  the  prohibition 
of  the  statute,  either  by  reason  of  the  language  of  the  prohi- 
bitory words  not  comprehending  commissioners,  or  by  reason 
of  anything  in  the  statute  of  Massachusetts  ? 

When  it  is  affirmed  that  a  commissioner  is  not  a  '^  court"  in 
all  the  constitutional  sense  of  the  term,  that,  it  must  be  admitted, 
is  so.  But  these  officers  perform  certain  of  the  functions  of  a 
court ;  they  are  a  quasi  court  at  least ;  they  are  judicial  magis- 
trates by  express  provisions  of  statute.  (See  ex.  gratia^  x  StaU 
at  Large,  p.  802 ;  Ibid.  p.  462.)  I  think  the  term  ^  court"  as 
employed  in  the  passage  of  the  fees-act  under  consideration 
may  well  be  considered  as  'applying  to  all  proceedings  under 
proper  judicial  authority,  and  so  to  include  not  only  the  Cir- 
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cult  and  District  Courts,  but  also  their  officer,  the  commis- 
sioner. 

All  that  inquiry  is  of  secondary  account,  however,  provided 
there  is  in  the  act  specific  disposition  of  this  particular  service. 

The  clause  as  to  commissioners,  relied  on  by  the  Comptroller, 
certainly  applies  in  terms ;  it  is  conceded  on  all  hands  that  the 
other  clause  of  substantially  the  same  tenor,  as  to  the  Circuit 
and  District  Courts,  does  apply  ;  and  we  know  historically  that 
such  was  the  legislative  intention  in  the  enactment  of  this  act 
of  Congress. 

But  Mr.  Freeman,  in  effect,  replies,  that  the  warrant  of  com- 
mitment and  habeas  corpus  to  bring  up,  are  writs  rendered  ne- 
cessary by  the  laws  of  Massachusetts. 

If  these  writs  in  such  a  case  are  forbidden  by  the  act  of  Con- 
gress, and  yet  required  by  the  laws  of  Massachusetts,  the  result 
will  be,  not  that  the  judicial  authorities  of  the  United  States 
are  to  issue  the  writs  in  violation  of  the  Federal  law,  but  that 
the  United  States,  being  deprived  of  power  to  use  the  jails  of 
Massachusetts,  must  make  such  other  disposition  of  their  pri- 
soners as  the  law  permits. 

It  does  not  appear  to  me  that  any  such  conflict  arises  in  the 
present  ca^e. 

The  statutes  of  Massachusetts  contain  the  following  pertinent 
provisions  on  the  subject : 

'^  The  common  jails  in  the  several  counties,  in  the  charge  of 
the  respective  sheriffs,  shall  be  used  as  prisons : 

"  First,  for  the  detention  of  persons  charged  with  offences, 
and  duly  committed  for  trial ; 

"  Secondly,  for  the  detention  of  persons  who  may  be  duly 
committed  to  secure  their  attendance  as  witnesses  on  the  trial 
of  any  criminal  cause ; 

^^  Thirdly,  for  the  confinement  of  persons  committed  pursuant 
to  a  sentence,  upon  conviction  for  an  offence,  and  of  all  other 
persons  duly  committed  for  any  cause  authorized  by  law ; 

"  And  the  provisions  of  this  and  the  following  section  shall 
extend  to  persons  detained  or  committed  by  the  authority  of 
the  courts  of  the  United  States,*  as  well  as  the  courts  and 
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magistrates  of  this  Commonwealth/*  (Revised  Statutes  of 
Massachusetts,  ch.  143,  sec.  1,  p.  778.) 

"  When  such  person  shall  fail  to  recognise,  he  may  be  com- 
mitted to  prison,  by  an  order  under  the  hand  of  the  magistrate, 
stating  concisely,  that  he  is  committed  for  further  examination, 
on  a  future  day,  to  be  named  in  the  order,  and  on  the  day  ap- 
pointed, he  may  be  brought  before  the  magistrate  by  his  verbal 
order  to  the  same  o£Scer  by  whom  he  was  committed,  or  by  an 
order  in  writing  to  a  different  person."  (Ibid.  ch.  136,  sec.  11, 
p.  758.) 

Here,  the  use  of  the  jails  of  the  Commonwealth  is  given  as 
to  "persons  detained  or  committed  by  the  authority  of  the 
fourts  of  the  United  StateSy  as  well  as  the  courts  and  magistrates 
of  the  Commonwealth"  ;  and  it  is  further  enacted  by  what  pro- 
cess the  prisoner  may,  from  time  to  time,  be  brought  before  the 
^^ magistrate'*  by  whom  he  has  been  "committed  for  further 
examination."  It  is  the  precise  matter  in  hand.  Where  the 
prisoner  continues  in  the  legal  custody  of  the  same  officer,  a 
"  verbal  order"  of  commitment  suffices :  where  not,  an  "  order 
in  writing"  is  required. 

Moreover,  commitment  is  by  "magistrates"  as  well  as  by 
"courts."  Commissioners  of  the  United  States  are  "magis- 
trates" indubitably ;  and,  whether  they  be  courts  or  not,  it  is 
clear  that  they  act  "by  the  authority  of  the  courts  of  the 
United  States."  That  is  to  say,  whatever  process  of  law  suf- 
fices to  commit  and  bring  up  the  prisoner  of  the  District  Court, 
suffices  for  the  prisoner  of  the  commissioner. 

Undoubtedly,  the  jailor  in  Massachusetts,  unless  he  be  the 
committing  officer,  is  entitled  to  an  "  order  in  writing"  for  each 
intermediate  commitment  or  discharge ;  and  so  the  committing 
officer  may  need  a  written  order  to  justify  his  custody  of  the 
party  in  itinerej  from  the  court  to  the  jail  and  from  the  jail  to 
the  court :  conformable  to  which  is  the  actual  practice  in  that 
State.  But  the  statutes  of  Massachusetts  plainly  distinguish 
between  the  processes  of  original  commitment  and  of  final  dis- 
charge on  the  one  hand,  and  the  processes  of  intermediate  com- 
mitment and  bringing  up  on  the  other.  And  it  is  not  contended 
that,  in  proceedings  under  authority  of  the  State  of  Massa- 
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chusettS)  any  officer  of  that  State  is  entitled  to  the  same  fees 
on  the  intermediate  commitment  and  bringing  np  of  a  pri- 
soner as  on  the  original  arrest  and  commitment  of  -the  same 
prisoner. 

We  know  that  the  same  distinction,  as  to  fees  at  least,  was 
intended  by  Congress.  Has  the  intention  been  signified  in  apt 
and  sufficient  words  of  legislation  ?  It  is  confessedly,  as  to  the 
Circuit  and  District  Court :  it  seems  to  me  that  the  conclusion 
must  be  the  same  as  to  proceedings  before  the  commissioner. 

In  a  word,  whatever  be  the  lawful  instruments,  by  which  the 
bringing  in  and  returning  of  parties  under  examination  or  trial, 
and  of  witnesses,  are  to  be  attested,  whether  before  the  Circuit 
or  District  Court,  or  before  the  commissioner,  it  seems  to  me 
that  the  fees-act,  by  its  letter  and  by  legal  intendment,  allows 
no  special  fees  on  the  service  of  such  processes,  but  pays  for 
that  service  in  the  per  diem  fee  for  the  very  service  which  it 
awards  in  lieu  of  all  other  compensation. 

This  reasoning  disposes  of  the  question  of  commitment  fee 
and  discharge  fee,  on  intermediate  process,  alike  before  the  com« 
missioner  and  the  Circuit  and  District  Court,  as  well  as  of  the 
question  of  warrant  fee  and  habeas  corpus  fee  on  intermediate 
process  before  the  commissioner. 

I  have  the  honor  to  be,  very  respectfully, 

C.  GUSHING. 

Hon.  Robert  McClelland, 

Secretary  of  the  Interior. 


CALIFORNIA  LAND  CLAIMS. 
Disposition  of  private  land  claims  in  the  State  of  California. 

Attornet  General's  Office, 

April  2, 1866. 
Sir  :  By  the  provisions  of  an  act  to  ascertain  and  settle  pri- 
vate land  claims  in  the  State  of  California,  passed  by  Congress 
March  8, 1861,  and  of  an  act  in  amendment  thereof,  which  was 
passed  August  31,  1862,  it  was  enacted,  in  substance,  among 
other  things : 
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1.  That  for  the  purpose  of  ascertaining  and  settling  such 
claims,  a  Commission  should  be  constituted  to  consist  of  three 
Commissioners. 

2.  That  every  person,  claiming  lands  in  California  by  virtue 
of  any  right  or  title  derived  from  the  Spanish  or  Mexican 
government,  should  present  the  same  to  the  Commissioners,  for 
adjudication  as  between  such  claimant  and  the  United  States. 

3.  That,  in  all  cases  of  the  rejection  or  confirmation  of  any 
such  claim  by  the  said  Commissioners,  it  should  be  lawful  for 
the  party  claimant,  or  the  United  States,  as  the  case  might  be, 
to  demand  a  rehearing  in  the  District  Court  of  the  United 
States,  subject  to  appeal  therefrom  to  the  Supreme  Court  of 
the  United  States. 

4.'  That  new  evidence  might  be  adduced  on  such  hearing 
before  the  District  Court. 

5.  That  all  lands,  the  claims  to  which  should  be  finally 
rejected  by  the  Commissioners,  or  finally  decided  to  be  invalid 
by  the  District  or  Supreme  Court,  and  all  lands  the  claims  to 
which  should  not  be  duly  presented  to  the  said  Commissioners, 
should  be  deemed,  held,  and  considered,  as  part  of  the  public 
domain  of  the  United  States. 

6.  That,  for  all  claims  finally  confirmed  by  the  Commis- 
sioners, or  by  the  District  or  Supreme  Court,  a  patent  should 
i^ue  to  the  claimant,  upon  his  presenting  to*  the 'General  Land 
Office  an  authentic  certificate  of  such  confirmation,  and  a  plat 
or  survey  of  said  land  duly  certified  and  approved  by  the  Sur- 
veyor General  of  California. 

7.  That,  if  the  title  of  the  claimant  to  such  lands  should  be 
contested  by  any  other  person,  it  would  be  lawful  for  such  per- 
son to  institute  process,  for  determining  such  conflict  of  right, 
in  the  proper  District  Court  of  the  United  States ;  such  court 
having  power  in  that  case  to  restrain,  by  injunction,  the  issue 
of  any  patent  to  the  party  claimant,  until  the  right  should  have 
been  determined  by  competent  judicial  authority. 

8.  That  the  final  decrees  rendered  by  the  said  Commissioners, 
or  by  the  District  or  Supreme  Court  of  the  United  States,  or 
any  patent  issued  to  a  claimant  in  virtue  of  such  decrees,  should 
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be  conclusive  between  the  United  States  and  snch  claimant 
only,  and  should  not  affect  the  interests  of  third  persons. 

9.  That,  in  every  case  in  which  the  Commissioners  shodd 
render  a  final  decision,  it  should  be  their  duty  to  have  two  cer- 
tified transcripts  prepared  of  their  proceedings  and  decision, 
and  of  the  papers  and  evidence  on  which  the  same  were 
founded ;  one  of  which  transcripts  to  be  filed  with  the  clerk  of 
the  proper  District  Court,  and  the  other  to  be  transmitted  to 
the  Attorney  General  of  the  United  States ;  and  the  filing  of 
such  transcripts  with  the  clerk  aforesaid  to  operate,  ipso  factOy 
as  an  appeal  for  the  party  against  whom  the  decision  should 
have  been  rendered. 

10.  That,  if  such  decision  should  be  against  the  private 
claimant,  it  should  be  his  duty  to  file  notice  with  the  clerk 
aforesaid,  within  six  months  thereafter,  of  his  intention  to  pro- 
secute the  appeal ;  and  if  the  decision  should  be  against  the 
United  States,  it  should  be  the  duty  of  the  Attorney  General, 
within  six  months  after  receiving  said  transcript,  to  cause  a 
notice  to  be  filed  with  the  clerk  aforesaid,  that  the  appeal  would 
be  prosecuted  by  the  United  States :  On  failure  of  either  party 
to  file  such  notice  with  the  clerk  aforesaid,  the  appeal  to  be 
regarded  as  dismissed. 

Such  is  an  outline  of  the  provisions  of  statute  regarding  the 
examination  of  private  land  claims  in  the  State  of  California, 
in  so  far,  more  especially,  as  concerns  the  official  duty  of  the 
Executive  of  the  United  States. 

The  Commissioners,  provided  for  that  purpose,  entered  upon, 
and  have  now  completed,  the  discharge  of  their  appropriate 
functions,  having  heard  and  determined  upwards  of  eight  hun- 
dred cases,  presented  by  parties  claimants  of  land  under 
Spanish  or  Mexican  grants  in  California;  and  transcripts  in 
the  several  cases  have,  from  time  to  time,  as  they  were  deter- 
mined, been  transmitted  to  the  Attorney  General. 

Of  these  transcripts,  the  first  was  received  at  this  office  on 
the  8d  of  March,  1853,  a  few  days  before  the  present  incum- 
bent of  the  office  entered  upon  the  discharge  of  its  duties.  In 
the  whole  course  of  the  first  year,  however,  only  twelve  tran- 
scripts reached  this  office,  and  they  did  not  afford  adequate 
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means  of  coming  to  a  general  determination  of  the  subject* 
matter.  Thos,  of  necesBity,  there  could  be  no  definite  action 
in  any  of  these  cases  during  the  first  year. 

During  the  ensuing  year  a  large  numb^  of  transcripts 
arrived ;  but,  on  examination  of  them,  it  was  found  impossible, 
with  due  regard  to  the  interests  of  the  United  States,  to  decide 
in  what  cases  to  abstain  from  prosecutbg  appeals  to  final  judg- 
ment, until  satisfactory  rules  of  decision  should  have  been  ob- 
tained by  the  trial  of  a  number  of  leading  cases  in  the  Supreme 
Court. 

For  this  cause,  it  became  necessary  to  file  notices  of  appeal 
in  every  case ;  not  with  any  purpose  of  subjecting  the  parties 
to  the  expense  of  a  trial  in  the  District  Court  in  every  case, 
but  only  to  suspend  the  cases  there,  and  thus  avoid  the  conse- 
quence of  otherwise  losing  the  right  of  appeal,  in  cases,  where, 
by  application  of  decisioiu9  of  the  Supreme  Court,  it  should  in 
the  event  be  found  that  a  rehearing  was  requisite,  in  justice  to 
the  United  States  or  to  parties  claiming  under  the  United 
States. 

Efibrts  were  made  to  carry  through  the  District  Court,  and 
bring  to  the  Supreme  Court,  as  speedily  as  possible,  some  lead- 
ing cases  for  decision  there.  Four  cases  reached  the  Supreme 
Court  in  December  term,  1853,  but  in  season  to  take  up  only 
one  of*  them,  and  that  on  a  question  of  form  not  afiecting  its 
merits.  In  December  term,  1854,  two  of  these  cases  were 
heard  and  determined  on  their  merits,  so  as  to  settle  some 
general  principles,  but  not  enough  to  make  it  safe  or  conve- 
nient, then,  to  proceed  to  re-examine  cases  in  order  to  dismiss 
appeals  in  the  District  Court.  At  the. present  term,  however, 
which  commenced  in  December,  1855,  and  will  have  been  con- 
tinued by  adjournment  to  the  end  of  May  next,  it  is  conceived 
that,  in  the  numerous  oases  which  have  now  reached  the  Su- 
preme Court,  a  sufficient  body  of  decisions  will  have  been  had, 
to  justify  the  final  disposition,  without  further  trial,  of  no  in- 
considerable portion  of  the  cases  still  pending  in  the  District 
Courts  of  California,  on  appeal  by  the  United  States. 

I  propose,  therefore,  on  the  first  of  June  next,  to  commence 
the  re-examination  of  the  transcripts,  with  a  view  to  the  discon- 
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tinuance  of  appeals,  in  all  cases  where  justice  requires  it,  and 
it  can  be  done  without  manifest  prejudice  to  the  United  States. 

The  cases  not  already  retried  in  the  District  Court  will  be 
resumed  in  the  order  of  the  general  calendar  of  the  Commis- 
sioners, and,  wherever  no  suflScient  reason  to  the  contrary  ap- 
pears, notice  of  the  discontinuance  of  the  appeal  will  be  trans- 
mitted at  once  to  the  clerk  of  the  proper  District  Court. 

Where  objections  appear  on  the  face  of  the  record,  or  may 
be  suggested  by  written  notice,  duly  filed  in  this  office  on  or 
before  the  first  day  of  August  next,  such  objections  will  be 
deemed  sufficient  to  prevent  the  discontinuance  of  appeal,  when 
they  appear  to  involve  rights  or  interest  of  the  United  States, 
and  not  otherwise ;  leaving  third  parties  to  pursue  the  remedy, 
which  the  statute  provides  for  them,  of  petition  before  the 
proper  District  Court,  and  injunction  to  restrain  issue  of  patents 
by  the  Commissioner  of  Public  Lands. 
I  am,  respectfully, 

C.  CUSHING. 

ClBOULAR. 


SLOO'S  MAIL  CONTRACT. 

On  a  contract  between  the  United  States  and  A.  G.  Sloe,  which  contract  ib  now 

performed  bj  three  co-assignees  of  said  Sloo  : 
Held,  that  the  United  States  may  paj  for  the  mail  service  under  said  contract 

and  assignment  to  any  two  of  the  co-assignees. 

Attorney  General's  Office, 

April  8,  1856. 

Sir:  Your  communication  of  the  4th  instant  presents  the 
following  case. 

A  contract,  duly  made  some  time  since,  between  the  Navy 
Department  and  A.  0.  Sloo,  for  the  transportation  of  mails  by 
mail  steamers  between  Chagres  and  New  York,  has  passed  by 
successive  assignments,  with  assent,  express  or  implied,  of  the 
Department  and  of  Congress,  to  Marshal  0.  Roberts,  James 
Van  Nostrand,  and  Elwood  Fisher.     In  these  assignments,  the 
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assignees  purport  to  be  trustees  of  the  contract-interest  in  the 
benefit  of  certain  third  parties ;  and  they  are  supposed,  by  the 
words  employed  in  defining  their  powers,  to  be  a  plural  body 
acting  as  a  unit.  They  are  to  collect  and  receive  the  price  of 
service  payable  from  time  to  time  by  the  United  States. 

Mr.  Roberts  was  one  of  the  original  assignees,  but  his  pre- 
sent co-assignees  came  in  at  a  subsequent  stage  of  assignment. 

It  has  been  the  practice  of  the  Department,  at  all  times 
heretofore,  to  pay  the  contract-price  of  the  mail  service,  as  it 
fell  due,  to  Mr.  Roberts  in  fact,  he  receiving  and  receipting  in 
the  name  of  '^M.  0.  R.  and  associates,  assignees  of  A.  6. 
Sloo." 

But,  now,  Mr.  Fisher  files  a  protest  against  this  mode  of  pay- 
ment, or  any  other  payment  save  to  the  joint  order  of  the  three 
co-trustees,  himself,  Roberts,  and  Van  Nostrand. 

And  the  question  of  law  for  my  determination  is, — ^Whether 
the  Department  can,  with  safety  and  due  regard  to  the  interests 
of  the  Government,  pay  to  the  order  of  a  majority  of  the  co- 
trustees, and  so  discharge  the  United  States  ? 

Undoubtedly,  the  general  rule  is  that  co-trustees  have  equal 
power  and  authority  concerning  the  trust  estate,  and  therefore, 
unlike  the  case  of  co-executors,  cannot  act  separately,  but 
must  all  join  in  any  disposition  of  the  trust  property,  and  also 
in  receipts  for  money,  payable  to  them  in  respect  of  their 
office.  (Wharton's  Hill  on  Trustees,  p.  305,  and  cases  there 
cited.) 

On  the  other  hand,  exceptions  to  this  are  not  wanting,  and 
reported  cases  occur,  in  which  payment  to  a  majority,  and  even 
to  a  single  one,  of  co-trustees  has  been  held  to  be  good  and  valid 
to  discharge  the  debtor :  as,  for  example,  in  the  case  of  co- 
trustees of  a  mortgage  interest,  (Bower  v.  Seeger,  viii  Watts 
k  S.,  p.  222 ;)  of  stock  in  the  public  funds,  (Williams  t;.  Nixon, 
ii  Beav.  472 ;)  of  the  rents  of  a  trust  estate,  (Townley  v.  Sher- 
borne, Bridgman,  p.  35,  and  in  White  and  Tudor's  Oases  by 
Hare  and  Wallace,  vol.  ii,  p.  271-308 ;)  as  also  in  the  analo- 
gous cases  of  joint  promises  in  a  simple  contract  debt,  (Wallace 
V.  Ketsall,  viii  Meeson  &  Wei.,  p.  264;)  of  co-assignees  in 
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bankruptcy,  (Smith  v.  Jameson,  i  Esp.,  p.  114;)  and  of  co- 
obligees  in  a  bond  debt.     (Husband  v.  Davis,  x  Com.  B.  646.) 

But  there  is  room  to  doubt  T?hether  such  payments  to  a  sin- 
gle trustee  would  be  safe,  provided  the  debtor  had  notice  of 
objections  thereto  on  the  part  of  the  co-trustee  or  trustees. 
(Hill,  ubi  iupra,  p.  808.) 

Nor,  in  the  present  matter,  would  it  be  convenient  for  the 
Department  to  presume  that  payment  to  a  9ii^gh  one  of  the 
three  co-trustees  would  be  good  as  against  the  protest  of  an 
associate;  for,  on  that  supposition,  how  shall  you  determine 
which  of  the  three  to  recognise  to  the  exclusion  of  the  others  ? 
It  will  not  suffice  to  say  that  heretofore  payments  have  been 
made  to  Roberts  alone,  for  him  and  ^'  his  associates."  That 
was  not  a  very  formal  and  regular  mode  of  payment  at  any 
time.  Undoubtedly,  however,  it  is  to  stand  for  the  past  as 
respects  all  the  trustees,  because  they  have  sanctioned  it  by 
their  consent  or  silence,  and  because  of  the  provable  destinar 
tion  of  the  money  thus  far  paid  to  the  uses  of  the  mail  con- 
tract, on  account  of  which  it  was  received  by  Roberts.  Bnt^ 
when  another  of  the  ^^  associates"  appears,  and  by  protest  com- 
pels the  Government  to  recognise  his  distinct  personality,  and 
claims  his  rights  at  the  hands  of  the  Department, — by  what 
general  rule  of  law  can  it  be  decided  a  prioriy  that  '^  Roberts 
and  associates"  would  be  any  better  signature  than  '^Fisher 
and  associates,"  for  the  discharge  of  the  United  States  ? 

I  reject  the  idea,  therefore,  of  continued  payment  to  one 
alone  of  these  co-trustees,  on  a  discharge  signed  by  a  fictitious 
copartnership  name. 

At  the  same  time,  it  would  be  the  inclination  of  my  mind, 
even  if  the  present  case  were  in  any  sense  a  trust,  with  co- 
trustees, into  whose  relative  rights  the  debtor  is  bound  to 
inquire,  that  payment  might  well  be  made  to  the  order  of  any 
two  of  the  three  co-trustees,  and  that  such  payment  would  be 
good  as  respects  a  debtor  subject  to  process  in  equity  or  law. 

But  the  present  is  not  such  a  case.  The  question  is  not  of 
individuals  only,  but  of  the  Government  also.  And  these 
assignees,  though  trustees  as  respects  certain  third  parties,  ar^ 
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not  such  as  respects  the  GoTernment,  which  knows  them  only 
as  joint  contractors  or  agents  for  the  transportation  of  the 
mails  of  the  United  States.  See  the  act  of  August  8d,  1848, 
(ix  Stat,  at  Large,  p.  267) ;  and  the  act  of  March  3d,  1861,  (ix 
Stat,  at  Large,  p.  623),  where  it  distinctly  appears  that  Congress 
has  regarded  these  parties  merely  as  the  assignees  of  a  contract, 
or  as  co-contractors,  and  not  as  trustees  in  so  far  as  respects  their 
relation  to  the  United  States. 

Hence,  as  between  these  contending  parties,  the  transaction 
is  not  of  a  nature  to  devolve  on  .the  Government  any  duty  of 
adjudication  between  them,  or  to  see  that,  as  respects  them  cor- 
relatively,  the  money  be  disposed  of  in  any  particular  manner. 
That  is  a  question  for  the  competent  courts  of  law ;  and  the 
papers  filed  show  that  it  is  now  before  them  for  determination. 
Meanwhile,  the  primary  consideration  for  the  Government  is. to 
have  its  mail  service  performed  in,  the  terms  of  its  contract 
with  A.  G.  Sloe. 

If,  by  reason  of  this  contract  having  passed  into  the  hands 
of  a  plurality  of  assignees,  who,  as  respects  certain  parties 
behind  them,  are  co-trustees,  it  becomes  the  right  of  any  one 
of  them  to  forbid  the  payment  of  this  money  to  the  majority, 
then  he  has  equal  right  in  like  manner  to  prevent  the  majority 
from  performing  the  other  acts  involved  in  the  contract,  and 
thus  to  arrest  completely  the  service  of  the  Government. 

I  cannot  concede  that  any  such  right  belongs  to  either  one 
of  the  assignees.  He  has  no  power  to  do  this,  it  is  clear,  as 
against  the  Government.  It  does  not  need,  however,  to  pre- 
sent my  conclusion  as  one  of  power.  Its  absolute  rightfulness 
is  deducible  from  the  nature  of  the  contract :  which  is  not  one 
of  pecuniary  trust  as  between  the  Government  and  these  parties, 
but  of  a  public  agency  to  be  transacted  by  them,  on  a  proper 
consideration,  for  the  service  of  the  Government.  Of  course, 
the  duty  of  the  latter,  and  the  rights  of  the  former,  as  respects 
the  mode  of  paying  the  price  of  the  service,  must  be  so  con- 
strued as  that  the  service  may  go  on  according  to  contract. 
It  could  not  go  on  upon  the  premises  assumed  by  Mr.  Fisher. 

In  my  opinion,  therefore,  you  may  rightfully  and  safely,  so 
far  as  regards  the  Government,  make  payment  at  any  time  to 
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the  order  of  a  majority  of  these  trustees,  and  in  the  present 
instance,  notwithstanding  Fisher's  protest,  pay  to  the  joint 
order  of  Roberts  and  Van  Nostrand. 

I  have  the  honor  to  be,  very  respectfully, 

C.  GUSHING. 
Hon.  James  G.  Dobbin, 
Secretary  of  the  Navy. 


POST  OPFIGB  PRINTING. 

The  Postmaster  General  may  lawfully  contract,  for  any  conyenient  time,  with 
printers  out  of  the  City  of  Washington,  to  execute  such  printing  for  the 
Post  Office  Department  as  may  he  required  for  use  out  of  Washington. 

Attorney  General's  Ojpfioe, 

April  17,  1856. 

Sir  :  Your  communication  of  the  17th  November  last  pre- 
sents the  question,  whether  the  Postmaster  General  has  the 
right  to  contract  for  any  part  of  the  printing  of  his  Depart- 
ment, and  if  so,  what  part,  to  be  done  out  of  the  City  of  Wash- 
ington, without  advertising  for  proposals  for  the  same. 

I  think  he  has  full  right  to  contract,  for  any  convenient  and 
reasonable  time,  with  printers  out  of  the  Gity  of  Washington, 
to  execute  such  printing  for  the  Post  Office  Department  as 
may  be  required  for  use  out  of  Washington.  Such  is  the  ex- 
press enactment  of  the  11th  section  of  the  act  of  August  6th, 
1852,  which  provides  for  executing  the  public  printing,  and 
establishing  the  prices  thereof,  and  for  other  purposes.  Of 
course,  in  doing  this,  you  will  be  subject  to  the  general  condi- 
tions of  price  established  by  the  act  as  modified  by  the  same 
act  with  reference  to  work  done  out  of  the  Gity  of  Washington. 

There  could  be  no  question  of  this  but  for  the  provisions  of 
the  17th  section  of  the  act  of  August  26th,  1842,  which  requires, 
among  other  things,  that  all  job  printing  for  the  use  of  the 
several  Departments  shall  be  furnished  and  performed  by  con- 
tract by  the  lowest  bidder  on  sealed  proposals  furnished  after 
public  advertisement.  But  it  is  perfectly  clear  that  these 
provisions  as  to  the  job  printing  of  the  Departments  are  in 
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substance  repealed  by  the  act  first  above  mentioned,  which 
regulates,  in  the  fullest  manner,  both  the  price  of  printing  done 
for  any  Department  by  the  public  printer,  and  also  the  price 
of  any  such  printing  done  out  of  the  City  of  Washington,  and 
not  by  the  public  printer,  provided  only  it  be  for  use  out  of 
Washington. 

I  beg  leave  to  suggest  in  regard  to  the  period  of  time  for 
"which  a  contract  should  run,  the  convenience  of  referriog  to 
any  pre-existing  usage  or  practice  of  the  Department. 
I  have  the  honor  to  be,  very  respectfully, 

0.  GUSHING. 
Hon.  James  Campbell, 

Postmaster  CreneraL 


LAND  PATENTS  IN  CALIFORNIA. 

Where  lands  are  confirmed  hj  the  Commissioner  described  as  being  «  compre- 
hended between"  certain  limits,  but  confirmed  '*  to  the  extent  and  quantity 
of  four  square  leagues  and  for  no  more ;  provided  that  so  much  be  contained 
within  the  boundaries  called  for  by  the  grant :" 

Held,  that  the  patent  cannot  issue  for  more  than  four  square  leagues  of  land, 
whatever  may  be  the  quantity  within  the  bounds  designated. 

Attorney  General's  Office, 

April  24,  1856. 

Sir:  I  have  considered  the  questions  presented  by  your 
several  communications  to  the  7th  instant,  and  the  papers 
which  accompany  the  same,  regarding  the  application  of  A.  A. 
Ritchie  for  a  patent  of  the  lands  known  by  the  name  of  ^^  Sui- 
sun,''  in  the  State  of  California. 

Mr.  Ritchie  holds  under  a  Mexican  grant  to  one  Solano, 
laods  described  in  the  petition  for  the  grant,  or  in  the  grant  itself, 
as  the  land  of  Suisun  with  its  known  appurtenances,  consisting 
of  a  little  more  or  less  than  four  square  leagues,  ^'  comprehended 
between  thQ  Portezuelo  and  the  Salina  de  Sucha.*' 

The  commissioners  for  the  examination  of  private  land  claims 
in  California  confirmed  this  grant  *'  to  the  extent  and  quantity 
of  four  square  leagues^  or  sitios  de  ganado  mayor,  and  for  no 
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mare :  Provided,  that  so  much  be  contained  within  the  bannda- 
ries  called  for  by  the  grant:"  adding,  that,  ^4f  there  be  less  than 
the  said  above-named  quantity  within  the  said  bounds,  then  we 
confirm  to  the  claimant  the  less  quantity." 

Thus  the  decree  of  confirmation  by  the  commissioners  is 
carefully  restricted  to  the  maximum  of  four  leagues,  subject  to 
be  lessened,  but  not  to  be  enlarged,  by  the  extreme  boundaries 
referred  to  in  the  grant. 

On  proceedings  in  appeal,  the  District  Court  affirmed  the 
decree  of  the  commissioners ;  and  the  Supreme  Court  affirmed 
the  decree  of  the  District  Court,  that  is,  in  efiect,  of  the  com- 
missioners. (United  States  v.  Ritchie,  xvii  Howard,  pp.  526, 
641.) 

The  Surveyor  General  of  California  has  made  return  of  two 
surveys  in  the  case,  one  of  the  precise  quantity  of  four  square 
leagues,  and  the  other  of  a  larger  quantity,  it  appearing  that 
more  than  four  leagues  are  comprised  within  the  outer  limits 
indicated.  And  the  question  is,  for  what  quantity  the  patent 
shall  issue  ? 

I  think  the  patent  must  be  confined  to  the  smaller  quantity, 
four  leagues  and  "  no  more,"  for  such  is  the  explicit  and  most 
indubitable  decree  of  the  commissioners. 

It  is  argued  on  behalf  of  the  claimant  that,  in  deeds  of  land, 
the  monuments,  natural  or  artificial,  govern,  and  not  the  sup- 
posed contents  of  the  tract  described  in  the  deed.  I  do  not 
conceive  that  this  rule  could  apply  to  the  present  question,  which 
is  of  the  construction  and  effect  of  a  grant  of  the  public  domain. 
But,  however  that  may  be,  the  argument  was  one  to  be 
addressed  to  the  commissioners ;  and,  if  dissatisfied  with  their 
decree  in  that  respect,  it  was  competent  for  the  claimant  to 
take  appeal  therefrom,  and  present  the  same  argument  to  the 
District  or  the  Supreme  Court.  That  was  not  done  by  him, 
and  it  is  too  late  for  him  to  do  it  now.  It  is  no  more  in  the 
power  of  one  side  to  impeach  the  decree  in  part,  than  for  the 
other  to  impeach  it  in  the  whole.  If  the  claimant  could  go 
behind  it  to  enlarge  his  confirmation,  so  might  the  United 
States  to  diminish  it,  or  even  to  dispute  the  validity  of  the 
original  grant  to  Solano. 
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In  the  deed  from  Solano  to  Yallejo^  the  immediate  grantor 
of  Ritchie,  the  land  is  described  as  bounded  on  the  west  in  part 
by  the  rancho  of  ^^  Suscol/'  and  an  agreement  is  filed  between 
Mr.  Ritchie  and  certain  persons  describing  themselves  as  pro- 
prietors of  the  rancho  of  '^  Snscol/'  for  the  amicable  division  of 
intermediate  land.  But  that  cannot  aid  the  claimant.  Non 
constat  that  the  parties  in  question  own  the  rancho  of  ^^  Suscal." 
And  if  they  do,  still  they  have  no  right  to  appropriate  the 
intervening  land, — to  take  from  the  United  States  and  give  to 
Ritchie,  land  not  confirmed  to  him  by  the  decree  of  the  com- 
missioners or  of  the  Supreme  Court. 

I  observe  that,  in  some  of  the  papers,  exception  is  taken  to 
the  manner  of  conducting  the  survey  under  the  instructions  of 
the  Surveyor  General ;  but,  without  knowledge  of  the  instruc- 
tions of  the  Department  on  this  point,  it  is  not  easy  for  me  to 
form  a  satisfactory  opinion  of  those  points ; — which,  moreover, 
are  not  specifically  presented  for  my  consideration,  and  pro- 
perly fall  within  the  province  of  the  Commissioner  of  Public 
Lands. 

I  am,  very  resjectfuUy, 


Hon.  Robert  McClelland, 

Secretary  of  the  Interior. 


C.  CUSHING. 


ASSIGNMENT  OP  CONTRACT. 

In  a  contract  lOr  supplies  entered  into  by  the  United  States,  it  was  ezpresslj 
stipulated  that  the  Government  should  not  be  held  to  recognise  or  to  pay 
any  assignee  of  the  party,  oc  any  persons  but  him  or  his  duly  appointed 
attorney. 

Held,  that  such  a  condition  can  be  lawfully  made,  and  that  under  it  the  Go- 
Ternment  are  not  bound  to  regard  any  pretended  assignees  of  the  contract. 

Attorney  General's  Office, 

May  12^  1856. 
Sir  :  Tour  communication  of  the  1st  ultimo  presents  for  my 
consideration  two  new  questions,  which  have  arisen  out  of  the 
contract  for  the  supply  of  bricks  for  the  Washington  Aqueduct, 
which  is  the  subject  of  my  opinion  of  November  13th,  1854. 
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The  first  of  these  questions  arises  upon  the  following  state 
of  facts: 

Captain  Meigs,  in  behalf  of  the  United  States,  entered  into 
a  contract  with  Diggs  and  Smith  as  principals,  and  Mecklin  and 
Alexander  as  sureties,  to  supply  a  certain  quantity  of  brick  for 
the  Washington  Aqueduct.  By  its  terms  the  contract  was  un- 
assignable, and  the  contractors  were  required  to  perform  its 
conditions  themselves.  The  principals  having  failed  to  fulfil 
their  engagements,  the  sureties  were  called  upon  to  do  so  in 
their  behalf. 

On  entering  upon  the  execution  of  the  contract,  Mecklin  and 
Alexander  constituted  W.  F.  De  Groot  their  attorney,  by  an 
instrument  which  recited  various  sales,  agreements,  and  condi- 
tions between  the  parties.  Captain  Meigs  refused  to  recognise 
this  instrument,  whereupon  it  was  withdrawn,  and  a  simple 
power  of  attorney,  with  authority  of  substitution,  presented  in 
its  place.  De  Groot  appointed  D.  S.  Darling  his  substitute ; 
but  afterwards,  as  it  is  alleged,  under  the  first  power  of  attor- 
ney, assigned  his  interest  in  the  contract  to  A.  McColter,  who 
insists  that  said  power  was  coupled  pith  an  interest,  and  there- 
fore not  revocable,  and  that  such  interest  passed  to  him  by 
assignment. 

Subsequently  to  the  appointment  of  DeGroot  as  their  attor- 
ney, Mecklin  and  Alexander  revoked  his  p#wers  and  appointed 
H.  Kellogg  in  his  place.  The  instrument  containing  this  ap- 
pointment, Captain  Meigs  refused  to  recognise,  on  the  ground 
that  the  United  States  ought  not  to  become  parties,  even  by 
implication,  to  the  arrangements  recited  in  it,  nor  be  connected 
with  matters  and  controversies  not  contemplated  by  the  original 
contract  or  warranted  by  its  provisions. 

McColter  now  claims  that  he  has  interest  in  the  contract, 
acquired  upon  consideration,  and  that  whatever  may  be  due 
under  ili  shall  be  paid  to  him.  Captain  Meigs  has  refused  to 
recognise  any  assignments  or  interests  except  those  of  the  con- 
tractors, or  to  make  payments  to  McColter,  or  any  one,  save 
the  contractors  or  such  person  as  may  present  their  simple 
power  of  attorney  authorizing  the  receipt  of  payment. 

And  the  question  of  law  presented  by  the  case  stated  is. 
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whether  the  United  States  should  make  payment  to  Mecklin  and 
Alexander,  or  their  direct  attorney,  or  whether  the  Government 
is  bound  to  recognise  the  various  and  complicated  transactions  of 
all  these  parties,  and  search  out  and  determine  their  respective 
legal  rights  as  among  themselves,  and  make  payment  accord- 
ingly. 

The  mere  statement  of  the  case  provides  an  answer  to  the 
question.  Captain  Meigs  very  properly  refused  to  agree  to 
involve  the  United  States  in  the  difficulties  and  embarrassments 
of  pursuing  this  contract  through  all  the  ramifications  of  liti- 
gated interest,  which  might  grow  up  under  it  by  assignment  or 
otherwise ;  and  after  accepting  his  refusal  to  do  this  by  express 
contract,  the  present  parties  now  assume  that  by  implication  of 
law,  the  duty  thus  refused  may  yet  be  imposed  on  the  Govern- 
ment. I  am  not  aware  of  any  rule  of  law  which  justifies  this 
assumption ;  and  all  considerations  of  general  reason  negative 
the  idea  that  it  should  be  admitted  by  the  United  States. 

The  claim  now  made  by  McColter  would  require  the  Govern- 
ment to  investigate  and  determine,  at  its  peril,  the  various 
conflicting  pretensions  of  the  parties  among  themselves.  While 
there  is  no  law  imposing  this  duty  upon  any  officer  of  the 
United  States,  it  is  clear  that  the  acts  of  the  parties  themselves 
cannot  impose  it.  The  Government  is  bound  to  pay  the  con- 
tractors in  this  case,  and  no  one  else.  It  cannot  be  made  a 
party  to  their  agreements  with  others. 

In  my  opinion.  Captain  Meigs  may  rightfully  continue  to 
pay  to  Mecklin  and  Alexander,  or  their  attorney  for  the  time 
being,  whatever  may  fall  due  under  the  contract,  without  refer- 
ence to  the  claims  of  McColter,  or  any  other  third  person, 
growing  out  of  transactions  to  which  the  United  States  are  not 
parties  by  consent,  and  cannot  be  rendered  parties  on  compul- 
sion. 

A  second  question  is  presented  in  this  case,  growing  out  of 
the  following  facts : 

A  piece  of  land  was  condemned  in  Maryland  for  the  use  of 
the  Washington  Aqueduct.  The  title  of  it  passed  to  Mecklin 
and  Alexander,  and  from  them  to  De  Groot,  who  conveyed,  by 
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deed,  to  the  United  States.   The  consideration  has  not  yet  been 
paid. 

McColter  now  claims  that  this  money  shall  be  paid  to  him, 
as  assignee  of  De  Groot.  He  presents  two  assignments,  one 
purporting  to  be  made  by  De  Groot  himself,  and  the  other  by 
Alpheus  Freeman,  as  his  attorney,  whose  authority  to  represent 
him  does  not  appear.  An  examination  of  these  instruments 
will  show  that  they  relate  to  the  contract  for  furnishing  brick, 
and  do  not  include  the  money  due  on  the  sale  of  this  land. 

It  is  clear  that  the  United  States  owe  this  money  to  De 
Groot,  and  can  rightfully  pay  it  only  to  him  personally,  or  to 
such  persons  as  he  shall  lawfully  appoint  for  that  purposa 
McOolter  does  not  show  that  he  has  any  such  power,  and, 
therefore,  payment  cannot  properly  be  made  to  him  as  in  the 
right  of  De  Groot. 

I  am*,  very  respectfully, 

0.  GUSHING. 

Hon.  Jefferson  Davis, 

Secretary  of  War. 


PAYMENT  OF  COUNSEL  BY  THE  UNITED  STATES. 

Counsel  retiuned  by  the  United  States  for  a  given  professional  duty  may  be 
lawfully  paid  therefor  in  whole  or  in  part,  before  or  during  its  performance, 
and  in  antfcipation  of  its  absolute  completion. 

Attorney  General's  Office,  • 

May  19, 1866. 

Sir  :  Tour  communication  of  the  16th  instant,  referring  to  me 
the  accounts  of  Daniel  Ratcliffe,  Esq.,  for  professional  services 
in  the  investigation  of  titles  to  land  required  for  the  Washington 
Aqueduct,  requests  my  opinion  as  to  the  readonableness  of  this 
account,  and  how  much  of  the  same  it  may  be  proper  to  pay  at 
this  time, — such  reference  having  been  desired  by  Captain 
Meigs,  the  agent  of  the  United  States  in  charge  of  the  works 
of  the  aqueduct. 

So  much  of  the  inquiry  as  relates  to  the  total  amount  ulti- 
mately to  be  paid  to  Mr.  Ratcliffe  for  the  service  in  question  is 
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of  course  a  matter  of  executive  discretion,  rather  than  law ; 
but,  as  connected  with  the  other  branch  of  the  inquiry,  which 
is  in  some  relations  matter  of  law,  it  may  be  not  improper  for 
me  to  speak  of  the  rate  of  compensation. 

Mr.  Ratcliffe  has  prepared  and  reported  the  abstracts  of  a 
large  number  of  titles,  which  came  to  my  hands  for  examina- 
tion according  to  law,  at  the  same  time  with  the  communication 
to  which  the  present  reply  is  made.  I  have  not  yet  been  able 
to  commence  the  examination  of  these  titles,  and  therefore  can- 
not say  whethet  the  abstracts  are  complete,  nor  whether  any, 
and  if  any,  how  much,  additional  care  and  labor  need  to  be  be- 
stowed upon  the  subject,  in  order  to  complete  the  professional 
task  undertaken  by  Mr.  Ratcliffe. 

It  appears,  however,  from  the  abstracts  themselves,  and  from 
the  account,  that  the  subject  has  occupied  much  of  the  time  of 
Mr.  Ratcliffe  for  a  period  of  some  two  years ;  fiind  the  business 
in  its  nature  is  one  of  considerable  professional  responsibility. 

I  think  the  fee  demanded  is  a  reasonable  one,  assuming  it  to 
cover  the  completion  of  the  task  undertaken  and  charged  for, — 
that  is,  that  all  additional  service  and  attention,  if  any,  which, 
on  examination  of  the  abstracts  and  muniments  of  title,  may 
be  found  requisite  to  the  completion  of  the  task,  are  to  be 
rendered  by  Mr.  Ratcliffe. 

Nothing  remains  to  be  considered,  then,  except  the  question 
how  much  of  the  proposed  account  shall  now  be  paid. 

I  think  Captain  Meigs  may  lawfully  exercise  discretion  as  to 
that,  either  to  pay  the  chief  part  of  the  sum  now,  or  the  whole 
of  it  if  he  choose,  upon  the  undertaking  of  Mr.  Ratcliffe  to 
perform  any  further  service  in  the  premises,  which  may  hereafter 
be  called  for  by  Captain  Meigs.  It  is  quite  usual  for  counsel 
to  demand  payment  for  their  service,  in  whole  or  in  part,  before 
it  has  been  performed.  The  contract  of  service  for  compensa* 
tion  is  a  reciprocal  one,  with  equal  rights  on  both  sides.  The 
counsel  has  in  strictness  and  in  law  as  much  right,  if  he  please,, 
to  insist  on  payment  in  advance,  as  the  client  to  insist  on  per- 
formance of  service  in  advance.  How  that  question  shall  be 
disposed  of  is  a  matter  of  contract  between  the  parties.  And 
when  the  service  occupies  long  time,  it  is  customary  and  reason* 
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able  for  the  client  to  make  payment  on  account  daring  the 
progress  of  service,  even  where  it  is  not  fully  paid  for  by  anti- 
cipation. Such  conditions  of  contract  for  payment  of  legal 
service  may,  in  my  opinion,  be  lawfully  entered  into  by  any 
Head  of  Department  or  other  competent  oflScer  of  the  United 
States. 

I  conclude,  therefore,  that  Captain  Meigs  may  lawfully  exer- 
cise full  discretion  as  to  the  payment  at  the  present  time  in 
whole  or  in  part,  of  the  account  of  Mr.  Batcliffe. 
I  am,  very  respectfully, 

C.  GUSHING. 
Hon.  Jefferson  Davis, 
Secretary  of  War. 


ESTATE  OF  BARON  STEUBEN. 

Unlooated  land  scrip  of  the  State  of  Virginia  belonging  to  the  estate  of  the 
Baron  Steuben,  being  personal  estate,  is  subject  to  the  testamentary  provi- 
sions of  Baron  Steuben's  will,  proved  in  the  State  of  Nev  York,  and  there- 
fore demandable,  on  the  failure  of  testamentary  trustees,  by  a  trustee  duly 
appointed  by  the  courts  of  New  Tork. 

Attorney  General's  Office, 

May  21,  1856. 

Sir  :  I  have  the  honor  to  reply  to  your  communication  of  the 
21st  ultimo,  presenting  question  as  to  the  party  to  whom  the 
General  Land  Office  shall  deliver  certain  land  scrip  claimable 
in  exchange  for  land  scrip  granted  to  the  late  General,  the 
Baron  Steuben,  by  the  State  of  Virginia. 

General  Steuben's  grant,  amounting  to  fifteen  thousand 
acres,  was  located  in  the  State  of  Kentucky.  The  claia 
against  the  United  States  is  to  satisfy,  under  the  act  of  August 
81st,  1852,  new  scrip  of  the  State  of  Virginia,  issued  in  this 
case  to  supply  deficiencies  occasioned  by  interference  with  pre- 
yious  locations,  by  which  a  part  of  the  original  locations  was 
lost  to  the  representatives  of  Baron  Steuben. 

At  the  time  of  his  decease,  Baron  Steuben  was  lawfeUy 
domiciled  in  the  State  of  New  York,  and  bis  last  will,  bearing 
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date  February  12thy  1794,  was  made  and  admitted  to  probate 
in  that  State.  By  this  will,  after  making  certain  specific 
bequests,  he  devises  all  the  rest  of  his  estate,  real  and  personal, 
to  Benjamin  Walker  and  William  North,  of  the  same  State  of 
New  York. 

It  is  conceded  that  the  interests  in  question  passed  by  this 
will  to  Walker  and  North. 

William  North  and  wife  conveyed  all  his  interest  in  the 
estate  to  Walker,  who  thus  stood  in  the  legal  condition  of  sole 
residuary  devisee  under  the  will. 

Benjamin  Walker,  by  will  duly  made  and  proved  in  the  State 
of  his  domicil.  New  York,  devised  his  estate  real  and  personal, 
including  the  present  interests,  to  three  executors  and  testa- 
mentary trustees,  Miller,  Yarick,  and  Williams,  in  trust  for  the 
objects  and  the  persons  defined  by  the  will :  the  trust  being  to 
the  "  said  executors  and  trustees  and  the  survivors  and  survivor 
of  them." 

Yarick,  the  last  surviving  executor,  died  in  1842,  testate,  as 
it  is  said,  and  at  any  rate  leaving  children,  heirs  at  law,  in 
whose  name  application  is  now  made  to  the  General  Land 
Office  for  the  issue  of  the  scrip  in  question  to  them,  on  the 
ground  assumed  that  the  trust  estate,  under  the  last  will  of 
Benjamin  Walker,  devolves,  by  operation  of  law,  on  them,  in 
the  right  of  their  father,  Yarick. 

On  the  other  hand,  claim  is  made  in  the  name  of  Charles  A. 
Mann,  who,  since  the  death  of  Yarick,  the  last  surviving  trustee 
named  in  the  will  of  Walker,  has  been  appointed,  by  decree  of 
a  competent  court  of  equity  in  the  State  of  New  York,  trustee 
for  the  completion  of  the  unexecuted  trusts  of  said  will. 

In  behalf  of  Yarick's.children,  the  argument  of  their  counsel 
is,  that,  by  the  laws  of  Kentucky,  land  in  that  State,  vested  in 
Yarick  as  trustee  under  Walker's  will,  descends  on  his  death 
to  his  heirs  at  law,  to  be  held  by  them  in  trust  for  the  heirs  of 
Walker. 

This  argument  assumes  that  there  is  nothing  in  Yarick's  will, 
if  any  will  of  his  there  be,  to  affect  the  question.  I  find  a  will 
spoken  of,  but  do  not  find  any  copy  of  it  among  the  papers 
transmitted  to  me,  and  therefore  can  say  nothing  on  that  point. 

YoL.  YII.— 44 
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All  that  is  quite  immaterial,  however,  in  my  view  of  the  case. 
Undoubtedly,  at  common  law,  where  the  trust  has  not  been 
fully  discharged,  it  devolves,  on  the  death  of  the  last  surviving 
trustee,  on  his  heirs  at  law  or  personal  representative.  (Hill  on 
Trustees,  p.  808.) 

But  this  rule  has  undergone  modification  in  the  United  States, 
in  some  of  which  the  trust  passes  to  the  heirs  or  personal  repre- 
sentatives,— in  some  to  the  common  law  heirs,  in  others  to  the 
statutory  heirs ; — in  some  to  an  administrator  with  the  will 
annexed ; — and  in  some  to  the  competent  court  of  equity  which 
appoints  a  new  trustee.     (Ibid.  Wharton's  ed.,  190,  note.) 

We  must  of  course  look  at  the  statute  conditions  of  this  case, 
and  its  relation  to  the  local  law  of  the  several  States,  whose 
jurisdiction  is  concerned,  as  well  as  to  the  United  Stated. 

In  the  first  place,  the  question  is  not  of  land,  or  other 
description  of  real  estate,  in  the  State  of  Kentucky,  but  of  land 
scrip  of  the  State  of  Virginia  appertaining  to  a  testamentary 
trust  in  the  State  of  New  York. 

In  the  second  place,  the  question  to  be  determined  is  to  be 
determined  here  in  its  executive  relations  only,  that  is  to  say,  in 
so  far  as  regards  the  administrative  action  of  the  General  Land 
Office,  which  leaves  all  questions  of  private  right,  equitable  or 
legal,  to  be  litigated  before  the  proper  tribunals  of  the  United 
States  or  of  any  one  of  the  States. 

Now,  by  the  statutes  of  the  State  of  Virginia,  while  it  was 
enacted  that  ^^  so  much  of  any  land  warrant  as  may  be  located, 
until  the  entry  is  withdraum  or  vacated^  shall  be  real  estate,"  it 
was  also  enacted  that  '^  every  land  warrant  or  any  part  thereof, 
until  located,  shall  be  personal  estate."  (Revised  Code,  p.  485 ; 
see  also  U  Randolph,  p.  206,  and  iv  Randolph,  p.  865.) 

And  by  the  statute  of  the  State  of  New  York  it  is  enacted 
that,  *^  upon  the  death  of  the  surviving  trustee  of  an  express 
trust,  the  trust  estate  shaU  not  descend  to  his  heirSy  nor  pass  to 
his  personal  representative  ;  but  the  trust,  if  then  unexiecated, 
shall  vest  in  the  Supreme  Court,  with  all  the  powers  and  duties 
of  the  original  trustee,  and  shall  be  executed  by  some  person 
appointed  for  that  purpose,  under  the  direction  of  the  court" 
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(Revised  Code,  vol.  i,  p.  141,  sect.  68.     See  Hawley  v.  Ross, 
vii  Paige,  p.  103.) 

I  consider  these  provisions  of  statute  conclusive  to  the  point 
that  the  Commissioner  of  the  Land  Office  must  issue  the  scrip 
to  the  trustee  Mann :  in  whose  hands  it  is  of  course  subject  to 
equitable  remedies  appertaining  to  third  parties,  whether  the 
cestuis  que  trust  of  Walker's  will,  or  persons  claiming  under 
the  last  trustee,  Varick. 

I  am,  respectfully, 

C.  CUSHING. 
Hon.  Robert  McClelland, 

Secretary  of  the  Interior. 


THE  DES  MOINES  IMPROVEMENT. 

Congress,  in  1846,  for  the  purpose  of  improving  the  navigation  of  the  river 
Des  Moines  "from  its  month  to  the  Raooon  Fork,"  granted  to  the  Territory 
of  Iowa  alternate  sections  of  land  "  in  a  strip  five  miles  in  width  on  each 
side  of  said  river." 

As  constmed  "Xiy  the  Government  at  the  time  and  as  accepted  by  the  State  of 
Iowa,  this  grant  extended  only  to  the  Racoon  Fork. 

Subsequently  to  this,  the  Secretary  for  the  time  being  (Walker)  expressed  an 
opinion  that  the  grant  extended  up  the  river  to  its  source;  but  went  out  of 
ofiBce  the  next  day  without  this  opinion  having  yet  received  execution. 

The  succeeding  Secretary  (Ewing)  entertained  a  different  opinion,  and  refused 
to  approve  selections  above  the  fork. 

Referenoe  being  made  to  the  Attorney  General  (Johnson)  he  expressed  opinion 
that  the  grant  extended  to  the  source  of  the  river ;  but  the  Secretary  did 
not  act  on  that  opinon. 

Reference  was  then  made  to  the  succeeding  Attorney  General,  (Crittenden,)  who 
held  that  the  grant  did  not  extend  above  the  fork. 

The  Secretary  (Stuart)  entertained  and  officially  expressed  the  same  opinion ; 
but,  without  changing  bis  opinion,  and  in  his  order  expressly  saying  it  was 
unchanged,  he  ordered  selections  to  be  allowed  above  the  fork,  up  <*  to  the 
north  boundary  of  the  State." 

On  question  of  the  duty  of  the  present  Secretary  (McClelland)  in  these  circum- 
stances, it  is  Held : 

1.  The  true  construction  of  the  act,  and  its  intention,  were  to  grant  lands  from 
the  mouth  of  the  river  Des  Moines  to  the  Racoon  Fork  and  no  further. 

2.  Even  if,  by  construction  heretofore,  the  grant  be  extended  above  the  fork, 
it  cannot  pass  beyond  the  limits  of  the  State  of  Iowa  into  Minnesota. 
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8.  The  opinion  expressed  by  Secretary  Walker  teing  opinion  only,  did  not 
conclude  any  of  his  successors  or  bind  the  Government. 

4.  The  action  of  Secretary  Stuart  cannot  be  reversed  by  his  successor  In  so 
far  as  regards  selections  made  and  approved  by  him,  but  is  not  obligatory 
any  further  on  himself  or  his  successors. 

5.  The  opinion  of  the  Attorney  General  for  the  time  being  is  in  terms 
advisory  to  the  Secretary  who  calls  for  it ;  but  it  is  obligatory  as  the  law  of 
the  case,  unless,  on  appeal  by  such  Secretary  to  the  common  superior  of 
himself  and  the  Attorney  General,  namely,  the  President  of  the  United 
States,  it  be  by  the  latter  overruled. 

6.  In  the  present  state  of  this  qaestion,  the  actual  Secretary  is  free  to  elect 
either  to  act  on  the  opinion  of  Secretary  Walker  as  construed  by  Secretary 
Staart  and  approve  up  to  the  north  boundary  of  the  State  and  no  higher,  or 
to  return  to  the  true  and  original  construction  of  the  act,  refusing  to  allow 
further  selections  above  the  Racoon  Fork. 

7.  But  the  Secretary  cannot  lawfully  acquiesce  in  and  abide  by  the  rule  of 
action  of  Secretary  Stuart,  unless  that  rule  be  also  accepted  by  the  State 
of  Iowa;  it  no  more  binds  one  than  the  other;  and,  unless  the  State  relin- 
quish all  claim  to  land  above  its  north  boundary,  the  Secretary  is  bound  to 
refuse  to  permit  selections  above  the  Racoon  Fork. 

Attorney  General's  Office, 

May  29,  1856. 

Sir  :  Your  communication  of  the  7th  ultimo  referred  to  me 
certain  questions  which  have  arisen  out  of  a  grant  of  lands  made 
by  Congress  to  the  State  of  Iowa,  for  the  improvement  of  the 
navigation  of  the  river  Des  Moines,  in  that  State. 

It  appearing,  on  a  cursory  examination  of  the  subject,  that 
the  State,  and  a  company  to  which  it  had  committed  the  con- 
struction of  the  contemplated  works,  are  largely  interested  in 
the  questions  to  be  resolved,  notice  of  the  reference  was  given, 
and  further  examination  suspended,  in  order, that  arguments 
might  be  submitted  in  behalf  either  of  the  State  of  Iowa  or  of 
said  company.  Those  arguments  came  to  hand  on  the  20th 
instant,  since  which  day  the  matter  has  remained  under  advise- 
ment. 

The  history  of  the  case  exhibits  a  spectacle  of  vacillation  and 
contradiction  of  opinion  on  the  part  of  the  Government,  which 
it  is  humiliating  to  contemplate,  and  which  constitutes  all  there 
is  of  really  embarrassing  in  the  points  now  to  be  determined. 

At  the  foundation  is  the  act  of  Congress,  passed  August  8, 
1846,  the  essential  part  of  which  is  in  the  following  words: 
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"  That  there  be,  and  hereby  is,  granted  to  the  Territory  of 
Iowa,  for  the  purpose  of  aiding  said  Territory  to  improve  the 
navigation  of  the  Des  Moines  river,  from  its  mouth  to  the 
Racoon  Fork,  (so  called,)  in  said  Territory,  one  equal  moiety 
in  alternate  sections  of  the  public  lands,  (remaining  unsold,  and 
not  otherwise  disposed  of,  encumbered,  or  appropriated,)  in  a 
strip  five  miles  in  width  on  each  side  of  said  river,  to  be  selected 
within  said  Territory  by  an  agent  or  agents,  to  be  appointed  by 
the  Governor  thereof,  subject  to  the  approval  of  the  Secretary 
of  the  Treasury  of  the  United  States. 

'^  Sec.  2.  *  *  That  the  lands  hereby  granted  shall  not  be  con- 
veyed or  disposed  of  by  said  Territory,  nor  by  any  State  to  be 
formed  out  of  the  same,  except  as  said  improvements  shall  pro- 
gress ;  that  is,  the  said  Territory  or  State  may  sell  so  much  of 
said  land  as  shall  produce  the  sum  of  thirty  thousand  dollars, 
and  then  the  sales  shall  cease,  until  the  Governor  of  said  Ter- 
ritory or  State  shall  certify  the  fact  to  the  President  that  one- 
half  of  said  sum  has  been  expended  upon  said  improvement, 
when  the  said  Territory  or  State  may  sell  and  convey  a  quan- 
tity of  the  residue  of  said  lands,  sufficient  to  replace  the  amount 
expended,  and  thus  the  sales  shall  progress  as  the  proceeds 
thereof  shall  be  expended,  and  the  fact  of  such  expenditure 
shall  be  certified  as  aforesaid." 

**  Sec.  3.  *  *  That  the  said  river  Des  Moines  shall  be  and  for 
ever  remain  a  public  highway  for  the  use  of  the  Government  of 
the  United  States,  free  from  any  toll  or  other  charge  whatever, 
for  any  property  of  the  United  States  or  persons  in  their  service 
passing  through  or  along  the  same." 

"  Sec.  4.  *  *  That  whenever  the  Territory  of  Iowa  shall  be 
admitted  into  the  Union  as  a  State,  the  land  hereby  granted  for 
the  above  purpose  shall  be  and  become  the  property  of  said 
State,  for  the  purpose  contemplated  in  this  act,  and  no  other." 
(ix  Stat,  at  Large,  p.  77.) 

This  act  originated  in  a  bill  introduced  into  the  House  of 
Representatives  by  the  Hon.  A.  C.  Dodge,  delegate  of  the  Ter- 
ritory of  Iowa,  referred  to  the  Committee  on  Public  Lands,  and 
reported  and  passed,  substantially  in  the  same  words,  in  so  far. 
as  regards  the  grant,  as  they  now  stand  in  the  statute  book. 
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While  the  bill  was  pending  before  the  committee,  Mr.  Dodge 
obtained  from  the  Commissioner  of  Public  Lands,  (Mr.  Shields,) 
a  report  of  the  quantity  of  land  which  the  grant  would  em- 
brace ;  which  he  stated  at  261,000  acres,  expressly  assuming 
that  the  range  of  land  proposed  to  be  granted  was  limited  to  the 
line  ^^from  its  mouth  to  the  Racoon  Fork."  That  report  ac- 
companied the  report  of  the  committee,  and  was  reasoned  upon 
therein,  as  the  basis  of  the  bill,  which  they  presented  to  the 
House. 

Notification  of  this  act  was  made  to  the  GoTcmor  of  Iowa 
by  the  Commissioner  of  Public  Lands  soon  after  its  passage,  by 
letter,  which  assumed  that  the  range  of  selection  was  limited, 
as  above  stated,  and  transmitted  plans  in  conformity  therewith 
to  guide  the  State  in  making  selection;  the  agent  proceeded  to 
make  the  selections  within  the  limits  defined,  and  information 
to  that  effect  was  communicated  to  the  Commissioner  by  that 
agent,  and  by  the  Governor. 

In  all  this  series  of  acts  there  seemed  to  be  ample  cotempo- 
raneous  exposition  of  the  law. 

A  suggestion  of  doubt,  whether  the  grant  did  not  extend 
above  the  Racoon  Fork,  first  appears  in  a  letter  from  the  Com- 
missioner, (Mr.  Young,)  dated  February  23d,  1848,  which  doubt, 
however,  as  appears  by  a  letter  to  him  dated  January  8th, 
1849,  he  had  then  ceased  to  entertain.  Indeed,  by  proclama- 
tion of  President  Polk,  under  date  of  June  19th,  1848,  coun- 
tersigned by  the  same  Commissioner,  the  lands  on  the  Des 
Moines,  above  the  Racoon  Fork,  were  brought  into  market, 
with  advertisement  as  usual  in  the  State  of  Iowa ;  and  a  con>- 
siderable  quantity  of  land  was  entered,  on  sale,  or  by  pre-emp- 
tion, or  land  warrants,  which  would  have  been  covered  by  the 
grant  if  it  extended  above  that  Fork. 

In  this  stage  of  the  case  the  delegation  of  the  State  of  Iowa 
in  Congress,  on  the  8th  of  January,  1849,  addressed  a  letter 
to  the  Secretary  of  the  Treasury,  to  whose  department  the 
General  Land  Office  then  belonged,  claiming  that  the  State  was 
entitled  along  the  whole  course  of  the  Des  Moines  to  its  source, 
and  requesting  correspondent  action  on  the  part  of  the  Govern- 
ment. To  this  letter  the  Secretary  replied,  under  date  of  March 
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2d,  1849,  expressing  the  opinion  that  the  grant  '^  extends  on 
both  sides  of  the  river  from  its  source  to  its  mouth,  but  not  into 
lands  on  the  river  in  the  State  of  Missouri ;"  and  on  the  same 
day  he  communicated  a  copy  of  the  letter,  as  his  decision  of 
the  question,  to  the  Commissioner  of  Public  Lands. 

And  thus  things  stood,  when,  immediately  afterwards,  the 
supervision  of  the  public  lands  passed  to  the  new  Secretary  of 
the  Interior,  Mr.  Ewing. 

Subsequently,  a  list  of  selections,  made  up  in  conformity 
with  Mr.  Walker's  opinion,  having  been  reported  by  the  Com- 
missioner to  Mr.  Ewing  for  confirmation  by  the  latter,  he  refused 
it,  upon  the  conviction,  expressed  by  him,  that  the  grant  does 
not  extend  to  lands  above  Racoon  Fork.  He  considered,  as  un- 
doubtedly he  might  lawfully  do,  that,  Mr.  Walker's  opinion,  not 
having  been  carried  into  effect,  and  being  an  unexecuted  opinion 
merely,  was  open  to  revision.  Ajad  he  decided  to  suspend  sales 
of  the  lands  embraced  in  the  claim  of  the  State,  in  order  to 
leave  opportunity  to  Congress  to  "extend  the  grant,"  if  it 
should  see  fit. 

Mr.  Swing's  decision  is  dated  April  6th,  1850,  and  an  appeal 
was  taken  therefrom  to  J;he  President,  (General  Taylor.)  He 
referred  the  question  to  the  Attorney  General,  (Mr.  Johnson,) 
who,  in  his  opinion  dated  July  19th,  1850,  came  to  the  conclu- 
sion that  the  grant  applies  to  the  lands  above  the  Racoon  Fork. 
(Opinions,  ed.  1851,  p.  2149.) 

It  does  not  appear  that  this  opinion  was  acted  on  so  as  to 
dispose  of  the  question ;  for,  in  a  paper  addressed  by  the  Com- 
missioner of  Public  Lands  (Mr.  Butterfield)  to  the  President, 
dated  September  26tb,  1850,  the  opinion  of  Mr.  Johnson  is 
reviewed,  and  objections  to  its  conclusions  are  submitted ;  and 
thus  the  question  remained  open  at  the  accession  of  the  next 
President,  (Mr.  Fillmore.) 

During  that  administration,  the  first  material  step  in  the  busi- 
ness consists  of  a  reference  of  the  case  to  the  Attorney  Gene- 
ral, (Mr.  Crittenden,)  followed  by  an  opinion  of  the  latter,  dated 
December  2d,  1850,  to  the  effect  that  the  questions  involved 
were  not  of  a  nature  to  call  for  or  justify  the  present  interpo- 
sition of  the  President  of  the  United  States,  they  being  appro- 
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priate  only  to  the  jurisdiction  of  the  Secretary  of  the  Interior. 
(Opinions,  Farnham's  ed.,  vol.  v,  p.  275.)  It  would  appear 
from  this  conclusion,  that  Mr.  Crittenden  did  not  become  aware 
that  the  matter  was  regularly  before  the  President  on  appeal 
from  the  decision  of  the  Secretary  of  the  Interior. 

Thus,  the  papers  went  back  to  the  Interior  Department ;  and 
the  Secretary  (Mr.  Stuart)  referred  the  subject  to  the  Attor- 
ney General,  (Mr.  Crittenden,)  requesting  his  oflBcial  opinion 
on  three  points,  namely :  1.  The  effect  of  Mr.  Walker's  letter ; 
2.  That  of  Mr.  Johnson's  opinon ;  and  8.  The  true  construction 
of  the  disputed  grant.  Mr.  Crittenden,  by  letter  of  June  30th, 
1851,  replied,  that  in  his  opinion  the  letter  of  Mr.  Walker  was 
not  an  act  done,  but  an  opinion  expressed,  and  therefore  had 
no  binding  effect  on  his  successors ;  that  the  opinion  of  Attor- 
ney General  Johnson  was  but  advisory,  having  no  compulsory 
effect  on  the  Secretary,  to  whom  it  was  addressed ;  and  that 
the  grant,  in  his  judgment,  was  limited  to  the  lands  below  Ra* 
coon  Fork.  (Opinions,  Farnham's  ed.,  vol.  v,  p.  890.) 

On  the  26th  of  the  same  July,  Mr.  Stuart  communicated  Mr. 
Crittenden's  opinion  to  the  Commissioner,  with  expression  of 
concurrence  in  its  conclusions,  but  permitting  Mr.  Ewing's 
order  to  withhold  the  lands  from  market  to  continue  in  force 
"  until  the  end  of  the  approaching  session  of  Congress." 

But,  on  the  29th  of  October,  he  again  addressed  the  Commis- 
sioner on  the  subject,  and  directed  the  selections  of  the  State 
above  Racoon  Fork  to  be  reported  for  his  approval,  assigning 
the  following  reasons : 

"  I  have  reconsidered  and  carefully  reviewed  my  decision  of 
the  26th  of  July  last,  and  in  doing  so,  find  that  no  decision 
which  I  can  make  will  be  final,  as  the  question  involved  par- 
takes more  of  a  judicial  than  of  an  executive  character,  which 
must  ultimately  be  determined  by  the  judicial  tribunals  of  the 
country ;  and  although  my  own  opinion  as  to  the  true  construc- 
tion of  the  grant  is  unchanged,  yet  in  view  of  the  great  con- 
flict of  opinion  among  the  executive  officers  of  the  Govern- 
ment, and  also  in  view  of  the  opinions  of  several  eminent 
jurists,  which  have  been  presented  to  me  in  favor  of  the  con- 
6truction  contended  for  by  the  State,'  I  am  willing  to  recognise 
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the  claim  of  the  State  and  to  approve  the  selections  without 
prejudice  to  the  rights,  if  any  there  be,  of  other  parties,  thus 
leaving  the  question  as  to  the  proper  construction  of  the  statute 
entirely  open  to  the  action  of  the  judiciary." 

It  would  appear  from  this,  that  Mr.  Stuart  was  overruled ; 
for  he  expressly  says  that  his  own  opinion  of  the  law  remains 
unchanged,  and  the  reasons  which  he  gives  for  acting  against 
the  law,  as  he  understands  it,  and  as  expounded  by  Attorney 
General  Crittenden,  are  not  satisfactory,  and  would  equally  well 
apply  to  any  other  controverted  subject  before  the  Depart- 
ments. However  this  may  be,  here  was  a  decision ;  and  in  con- 
formity with  it,  three  lists  were  made  out  at  the  Land  Office, 
namely : 

List  No.  1.  ^'  Showing  the  tracts  falling  within  the  limits 
of  the  Des  Moines  grant,  above  the  Racoon  Forks  of  the 
Des  Moines  River  so  far  as  the  surveys  have  extended,  under 
the  decision  of  the  Secretary  of  the  Treasury,  of  2d  March, 
1849,  that  said  grant  extended  to  the  north  boundary  of  the 
State." 

List  No.  2.  Showing  tracts  disposed  of,  within  those  limits, 
in  the  interval  between  the  date  of  one  of  the  previous  orders 
limiting  the  grant,  and  one  of  those  extending  it  above  the 
Forks. 

List  No.  8.  Showing  the  vacant  tracts  subject  to  the  claim 
of  the  State. 

To  the  latter  Mr.  Stuart  appended  the  following  order  : 
'^  Department  of  the  Interior, 

October  30,  1851. 

"  The  selections  embraced  in  the  within  list,  No.  3,  are  hereby 
approved  in  accordance  with  the  views  expressed  in  my  letter 
of  the  29th  inst.,  to  the  Commissioner  of  the  General  Land 
Office,  subject  to  any  rights  which  may  have  existed  at  the 
time  the  selections  were  made  known  to  the  land  officers  by  the 
agents  of  the  State.  It  being  expressly  understood  that  this 
approval  conveys  to  the  State  no  title  to  any  tract  or  tracts 
which  may  have  been  sold  or  otherwise  disposed  of,  prior  to  the 
receipt  by  the  local  land  officers  of  the  letter  of  the  Commis- 
sioner of  the  General  Land  Office,  communicating  the  decision 
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of  Mr.  Secretary  Walker  to  the  effect  that  the  grant  extended 
above  the  Racoon  Fork. 

(Signed,)  Alexander  H.  H.  Stuart, 

Secretary." 

Continuing  to  act  on  the  same  premises  of  jadgroent,  the 
Land  Office,  it  seems,  reported  another  list  to  you,  in  the  fol- 
lowing terms : 

"  A  list  showing  the  vacant  lands  in  the  odd-numbered  sec- 
tions above  the  Racoon  Forks,  and  within  five  miles  of  the  Des 
Moines  River,  so  far  as  the  surveys  have  progressed,  falling  to 
the  State  of  Iowa  under  the  act  of  the  8th  of  August,  1846, 
as  construed  by  the  Secretary  of  the  Treasury  in  his  letter  of 
the  2d  of  March,  1849,  and  that  of  the  Secretary  of  the  Inte- 
rior, of  the  29th  October,  1851,  which  have  not  heretofore  been 
approved." 

Which  list  you  approved,  in  these  words : 
"  Department  of  the  Interior, 

December  17,  1853. 

^'  The  sections  embraced  in  the  within  list  are  hereby  approved 
to  the  State  of  Iowa,  under  act  of  8th  August,  1846,  without 
prejudice  to  the  rights,  if  any  there  be,  of  other  parties. 

R.  McClelland, 

Secretary." 

It  is  true,  as  stated  in  your  communication  to  me,  your 
attention  was  not  called  to  the  general  question  involved ;  but 
still  the  act  was  done. 

To  the  administrative  history  of  the  case,  as  thus  presented, 
certain  collateral  facts  are  now  to  be  added,  in  order  to  the  full 
understanding  of  all  its  relations. 

Of  lands  included  within  the  grant,  the  amount  selected 
and  approved  is  821,000  acres  below  the  fork. 

Proceeding  above  it,  we  at  length  come  to  two  confluents  of 
the  Des  Moines.  One  of  them,  in  a  map  before  me,  is  deno- 
minated the  "  East  Fork  of  the  Des  Moines."  This  stream 
flows  out  of  a  lake  situated  on  the  line  which  divides  the  Terri- 
tory of  Minnesota  from  the  State  of  Iowa,  and  the  stream 
itself  is  wholly  within  that  State.  The  other  confluent  has  its 
origin  far  up  in  the  Territory  of  Minnesota,  at  a  distance  of. 
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say,  eightj'five  miles  north  of  the  dividing  line ;  and  this  also 
on  the  same  map  hears  the  name  of  ^^  Des  Moines/'  In  a  map 
before  me  published  in  1844,  and  founded  on  Nicollet's,  the 
main  river  is  called  ^^  Keosagua,  or  Des  Moines/'  only  to  a 
point  just  above  the  Racoon  Fork,  beyond  which  it  is  called 
the  River  of  the  Sioux.  This  fact  may  serve  to  explain  the 
phraseology  of  the  act,  and  to  justify  the  original  construction 
placed  on  the  grant  by  the  Government. 

Of  lands  embraced  in  the  claim  of  the  State,  and  lying  within 
its  limits,  the  quantity  above  the  Racoon  Fork  is  660,000  acres, 
of  which  260,347  acres  have  already  been  passed  over  to  the 
State  by  Mr.  Stuart  and  by  yourself,  leaving  less  than  800,000 
acres  now  in  controversy  between  the  United  States  and  the 
*  State,  within  the  limits  of  the  State. 

Add  to  this,  an  estimated  quantity  of  272,000  acres  on  the 
west  branch  of  the  Des  Moines,  north  of  the  line  of  Iowa,  and 
in  Minnesota. 

The  Des  Moines,  it  may  be  further  added,  according  to  a 
statement  before  me,  made  up  at  the  Land  Office,  can  scarcely 
be  considered  as  a  navigable  river  in  the  upper  part  of  its 
course,  above  the  Racoon  Fork. 

On  these  facts,  you  present  the  following  questions,  namely: 

1.  Whether  the  decision  of  Mr.  Stuart,  and  the  consequent 
action  of  the  Department  down  to  the  present  time,  are  con- 
clusive in  favor  of  the  daim  of  the  State  of  Iowa? 

2.  Whether,  if  it  be  an  open  question,  the  grant  extends,  in 
my  opinion,  above  the  Racoon  Fork  ? 

.  3.  Whether  it  is  to  be  considered  as  reaching  into  the  Terri- 
tory of  Minnesota? 

I  proceed  to  state  such  views  as  occur  to  me  on  the  whole 
subject,  to  be  applied  afterwards  to  the  particular  questions 
which  you  propound. 

I  suppose  it  must  be  conceded  that  an  opinion  of  the  Attor- 
ney General  is  not  conclusive, — that  is,  it  is  not  compulsory  on 
the  President,  or  even  on  a  Head  of  Department. 

It  is  inconvenient^  however,  to  have  conflict  of  opinion 
between  the  Attorney  General  and  a  Head  of  Department; 
and  that  inconvenience  is  placed  in  the  strongest  light  by  the 
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facts  of  this  case,  where  the  affirmative  opinion  of  one  Attorney 
General  went  disregarded  by  one  Secretary,  and  a  negative 
opinion  of  another  Attorney  General  by  the  succeeding  Secre- 
tary. There  could  be  no  more  flagrant  example  of  confusion 
of  opinion  and  action. 

A  Secretary,  undoubtedly,  is  entitled  to  have  and  to  act 
upon  his  conscientious  opinion  of  a  question,  even  after  he  has 
taken  the  opinion  of  the  Attorney  General ;  but  the  interest  of 
parties  and  the  credit  of  the  Government  require  decision ;  and 
it  would  seem  that  any  such  conflict  of  opinion  between  the 
Secretary  asking,  and  the  Attorney  General  giving,  official 
advice,  should  be  referred  at  once  to  their  common  superior, 
the  President,  in  order  that  the  particular  question  of  adminis- 
tration itself  may  receive  the  authoritative  decision  of  the* 
Executive  Government.  That  did  not  happen  in  this  case  in 
either  of  its  stages ;  and  thus  all  the  embarrassment  of  contra- 
dictory opinions  and  acts,  with  the  uncertainty  of  present  duty 
which  they  create,  are  transmitted  to  you  for  determination. 

Is  it  necessary,  now,  for  me  to  weigh  the  reasons  of  Mr. 
Crittenden  against  the  reasons  assigned  by  Mr.  Johnson,  and 
conclude  which  of  them  shall  be  overruled  by  me  ?  That  would 
be  an  unwelcome  task.  It  must  be  admitted,  on  the  mass  of 
arguments  before  me,  that  there  are  two  sides  to  the  question 
of  the  true  legal  intendment  of  the  act  of  Congress.  At  the 
same  time,  it  is  due  to  frankness  to  say  that,  if  constrained  to 
judge  between  them,  the  inclination  of  my  mind  would  be  to 
the  side  accepted  by  Mr.  Crittenden,  because  the  language  of 
the  statute  admits  of  such  construction,  and  because,  on  a  retr<^ 
spect  of  the  history  of  the  case,  it  is  impossible  for  me  to  doubt 
as  to  the  actual  intentions  of  Congress.  That  is,  if  the  ques- 
tion were  one  of  new  impression,  the  tendency  of  my  judgment 
would  be  to  say  that  the  grant  is  limited  to  the  line  of  the 
improvements,  namely,  the  river  Des  Moines  below  the  Racoon 
Pork. 

But  it  is  not  a  question  of  new  impression.  Nay,  it  has 
passed  beyond  opinion  into  action,  and  at  this  point  of  time  it 
is  more  material  to  consider  what  has  been  done,  than  what  has 
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been  thought,  in  the  subject-matter.  I  wish,  if  possible,  to  find 
something  firm  to  stand  upon  in  what  has  been  done. 

In  so  far  as  regards  selections  already  approved,  whether  by 
yourself  or  Mr.  Stuart,  it  is  clear  that  the  Government  cannot 
undo  that.  What  Mr.  Stuart  did  in  this  respect  with  delibera- 
tion, what  you  did  without  the  question  involved  being  suggested 
to  you,  was,  in  each  case,  done  by  the  competent  legal  authority, 
and  binds  the  Government.  One  Secretary  has  no  more  lawful 
power  to  undo  a  thing  lawfully  done  by  his  predecessor  in  a 
matter  of  grant  than  in  a  matter  of  account ;  no  more  right 
when  a  settlement  is  in  favor  of  a  third  party,  than  when  it  is 
in  favor  of  the  United  States.  When  a  thing  is  decided  and 
done  by  the  Head  of  a  Department  acting  within  the  scope  of 
his  lawful  authority,  it  can  be  revised  by  his  successor  only  on 
the  ground  of  mistake  in  a  matter  of  fact,  or  the  discovery  and 
production  of  material  new  testimony.  (Mr.  Crittenden's 
opinion,  of  December  28th,  1852,  MS.  See  also  Bank  of  Me- 
tropolis V.  The  United  States,  xv  Peters,  p.  400 ;  Ex  parte 
Randolph,  ii  Brocken.  p.  470.) 

If  the  acts  of  Mr.  Stuart  and  of  yourself  in  this  respect  had 
undertaken  (as  they  do  not)  to  dispose  of  any  contesting  rights 
of  third  parties,  the  latter  would  have  l»d  their  remedy  at  law. 
But  what  you  have  done  is  final  as  respects  the  United  States. 

But  have  you  erred  in  continuing  to  follow  the  line  of  action, 
which  your  predecessor  had  prescribed,  and  which  the  Commis- 
sioner of  Public  Lands  assumed  as  settled  in  presenting  to  you 
for  approval  lists  made  out  on  the  premises  of  the  subsisting 
decision  of  Mr.  Stuart  ?  And,  if  you  erred  (inadvertently)  in 
thus  approving  selections  made  by  the  State  above  the  Racoon 
Fork,  shall  you  now  stop  and  change  the  rule  of  action  which 
Mr.  Stuart  had  prescribed  to  the  Commissioner  ?  The  answer 
to  these  questions  is  not  included  in  the  preceding  conclusion. 
It  is  one  thing  to  undo  an  act  done,  and  quite  another  to  cease 
to  persevere  in  a  previous  line  of  action*  as  to  acts  of  a  con- 
tinuous nature. 

It  might  with  mueh  plausibility  be  argued  that,  as  Mr. 
Walker's  order  was  an  opinion  merely  and  did  not  bind  Mr. 
Ewing,  so  what  Mr.  Stuart  did,  though  final  as  to  lands  actually 
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approved,  was  but  a  precedent,  when  a  new  list  comes  up,  and 
may  be  rejected  by  you  as  a  precedent,  though  it  cannot  be 
reversed  or  annulled  as  an  act ;  that  the  disposition  of  the  par- 
ticular lands  made  by  him  is  irrevocable,  but  the  principle  on 
which  he  did  it,  is  open  to  re-examination  as  respects  any  other 
lands  in  the  same  right  claimed  by  the  State ;  and  that,  in  exe- 
cuting the  same  law,  you  are  to  execute  it  according  to  your  own 
understanding  of  its  force  and  effect. 

That  i^ay  be  so.  And  yet  the  contingency  is  not  exactly  of 
the  application  of  a  precedent  to  a  new  case.  For  the  grant  to 
Iowa  is  one  thing,  although  it  be  composed  of  parts  or  of  new 
sets  of  parcels  appertaining  to  the  general  whole.  Mr.  Stuart 
decided  to  adopt  the  opinion  of  Mr.  Walker,  which  carried  the 
grant  above  the  Racoon  Fork,  and  he  proceeded  to  execute  and 
did  execute  that  decision  in  part ;  and  the  true  question  is  of 
the  completion  of  execution  by  you  of  what  had  been  partially 
executed  by  Mr.  Stuart. 

I  think  it  must  be  a  clear  case  of  manifest  illegality  in  the 
work  commenced  and  half  executed  by  one  Secretary,  to  justify 
die  abandonment  of  it  by  his  sneoMSor.  Is  the  present  such  a 
case  of  palpable  violation  of  law  ?  That  cannot  be  pretfflided, 
in  face  of  the  opinions^f  Mr.  Walker  and  Mr.  Johnson,  and 
the  administrative  acquiescence  in  those  opinions  on  the  part  of 
Mr.  Stuart.  In  my  judgment,  it  is  not  for  the  good  of  the 
public  service,  while  it  is  prejudicial  and  sometimes  grossly 
unjust  to  private  interests  concerned,  for  the  Executive  to  break 
off  things  half  done,  because  of  mere  dotMi  of  the  legality  of 
the  decision  upon  which  commencement  was  made,  or  even  the 
belief  that  upon  better  reflection  at  the  outset  a  differ^dt  de- 
cision would  have  been  rendered.  To  indulge  in  such  oscilla- 
tion of  action  under  the  influence  of  ordinary  causes  of  per- 
turbation is  not  seemly  on  the  part  of  the  Government. 

In  the  present  case,  of  lands  above  the  Bacoon  Fork  claim- 
able by  the  State  within  its  limits,  twenty-six  fifty-Mzth  parts, 
nearly  half,  the  United  States  have  already  recognised  as  be- 
longing to  the  State.  I  think  you  may,  if  you  choose,  well 
consider  that  a  determination  of  the  question,  proper  to  be 
acquiesced  in  by  you  as  a  settled  fact  of  administration. 
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Bat  this  conclusion  is  placed  bj  me  on  the  ground  only  of  a 
decision  by  Mr.  Stuart,  proper  to  be  accepted  by  his  successor 
as  constituting  final  action  of  the  Government. 

It  has  been  suggested  in  argument  that  inference!  in  favor 
of  the  present  claim  of  the  State  may  be  deduced  from  a  clause 
in  the  recent  act  making  a  grant  of  lands  to  the  State  of  Iowa 
to  aid  in  the  construction  of  certain  railroads  in  that  State. 
(May  16, 1856.)    The  words  are : 

''  That  any  and  all  lands  heretofore  reserved  to  the  United 
States,  by  any  act  of  Congress,  or  in  any  other  manner  by  com- 
petent authority,  for  the  purpose  of  aiding  in  any  object  of 
internal  improvement,  or  for  any  other  purpose  whatsoever,  be, 
and  the  same  are,  hereby  reserved  to  the  United  States  from 
the  operation  of  this  act,  except  so  far  as  it  may  be  found  neces- 
sary to  locate  the  routes  of  railroads  through  such  reserved 
lands,  in  which  ease  the  right  of  way  only  shall  be  granted,  sub- 
ject to  the  approval  of  the  President  of  the  United  States." 

This  provision  is  rather  doubtfuUv  worded.  I  suppose  it  in- 
tends to  enact  that  the  alternate  sections  reserved  to  the  United 
States  for  the  sake  of  augmented  sale-value,  in  the  case  of  any 
previous  grants  to  the  State  for  State  objects,  shall  continue  to 
be  so  reserved  now,  and  shall  not  be  taken  as  part  of  the  lands 
subject  to  present  grant  to  the  State ;  and  if  the  title  still  re- 
mains in  the  United  States,  the  right  of  way  is  to  be  passed 
upon  by  the  President  of  the  United  States* 

Such  an  act  of  the  President  would  apply  still  more  distinctly 
to  any  case  of  actual  continuing  reservation  to  the  United  States 
for  the  uses  of  the  United  States. 

Conceding  at  any  rate  that  the  general  object  is  to  pro- 
tect the  rights  of  the  United  States  in  any  such  case  if  it  exists, 
it  is  urged  that  such  a  provision  would  have  been  superfluous 
had  not  the  Des  Moipes  grant  extended  above  the  Racoon 
Fork. 

Well,  suppose  a  construction  which  makes  it  superfluous: 
what  then  ?  There  are  very  many  superfluous  provisions  in  the 
statutes.  Of  course,  no  very  cogent  argument  can  be  derived 
from  that  consideration. 

Moreover,  if  it  were  expressly  said  in  the  provision  that  the 
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Des  Moines  grant  was  intended,  still  it  would  only  operate  as 
enactment  ex  majari  cautela,  to  guard  against  interference  in 
case  the  present  controversy  should  be  determined  in  favor  of 
the  Stat#. 

But  the  argument  errs  in  supposing  that  other  grants  of  land 
have  not  been  made  to  the  State  of  Iowa  for  the  purpose  of  aiding 
in  objects  of  internal  improvements,  or  for  any  other  purpose 
whatever.  Various  other  grants  of  land  have  from  time  to  time 
been  made  to  the  State.  (See  exempli  ffratia,  v  Stat,  at  Large, 
pp.  468,  455 :  Ibid.  pp.  789,  790 ;  vi  Stat  at  Large,  j.  810.) 

In  a  word,  Congress  by  this  provision  said :  "  We  have 
already  made  several  grants  of  land  to  Iowa  for  one  purpose  or 
another,  which  may  or  may  not  have  been  located,  and  we  do 
not  design  by  this  act  to  undertake  to  do,  what  indeed  we  could 
not  do  if  we  would,  that  is,  divert  those  grants  from  their  law- 
ful destination  for  the  use  of  railroads,  on  account  of  which  the 
present  new  grants  are  made  to  the  State." 

On  the  whole,  therefore,  it  seems  to  me  that  this  provision 
does  not  serve  in  any  way  to  change  the  premises  of  the  ques- 
tion, or  the  conclusions  founded  on  those  premises. 

Remains  the  question,  on  which  of  the  two  upper  confluents 
of  the  Des  Moines,  the  eastern  or  western,  the  land  is  to  be 
taken.  I  conceive  that  point  to  be  absolutely  determined  by 
the  premises  of  my  conclusion. 

Mr.  Walker's  deoisien,  as  we  have  seen,  was  that  the  grant 
extends  *'on  both  sides  of  the  river,  from  its  source  to  its 
mouth,  but  not  into  lands  on  the  river  in  the  State  of  Missouri." 

Now,  the  language  of  the  act  is  explicit,  granting  to  Iowa 
the  alternate  sections  "in  a  strip  five  miles  in  width  an  each  tide 
of  Mtd  river'*  Des  Moines ;  and  the  improvement  is,  in  the 
equally  explicit  terms  of  the  act,  "  from  its  mouth  to  the  Racoon 
Fork."  But,  while  carrying  the  grant  above  the  Racoon  Fork 
to  the  "  source"  of  the  Des  Moines,  where  the  improvement  does 
not  reach,  he  lops  it  off  below  along  the  line  of  the  improve- 
ment, by  excluding  ^^  lands  on  the  river  in  the  State  of  Mis- 
souri." The  explanation  of  which  is  that  for  the  last  twenty- 
five  miles  of  its  course  the  river  Des  Moines  is  the  dividing  line 
between  the  States  of  Missouri  and  Iowa.     Missouri  enjoys  di- 
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reody  all  the  benefits  of  the  improvement  of  the  nia 
the  river ;  but  no  land  in  Missouri  is  to  be  comprehende<f1[n  the 
grant,  notwithstanding  its  terms  are  of  lands  on  each  iide  of  the 
river ;  for  the  obvious  and  sufficient  reason  that  the  act  contains 
no  provisions  authorizing,  but  on  the  contrary  forbids,  Iowa  to 
take,  hold,  and  manage  lands  in  the  State  of  Missouri. 

I  conceive  that  Ibe  considerations,  which  induced  Mr.  Walker 
not  to  enlarge  the  scope  of  selection  for  twenty-five  miles  on 
<me  side  of  the  river  below  the  Racopn  Fork,  show  that  in  ex- 
tending the  grant  above,  to  the  source  of  the  Des  Moines,  he 
intended  to  confine  it  within  the  limits  of  the  State  of  Iowa. 

It  is  true  that  the  act  is  express  that  selections  are  to  be 
made  in  the  Territory,  and  of  course  not  in  the  State  of  Mis- 
souri ;  but  the  language  of  the  act  equally  excludes  selection 
anywhere  else  out  of  the  limits  of  the  Territory. 

It  is  also  true  that  the  limits  of  the  State  are  not  the  same 
as  those  of  the  Territory ;  that  what  is  now  the  Territory  of 
Minnesota,  west  of  the  Mississippi,  was  originally  that  of  Iowa ; 
and  it  may  be  urged  that  if,  at  the  outset  of  this  grant,  it  had 
ever  been  claimed  as  extending  above  the  Racoon  Fork,  there 
was  then  no  legal  impediment  to  its  extending  north  to  the 
extreme  boundary  of  the  United  States. 

The  reply  to  this  argument  is  that  no  such  construction  was 
alleged  at  the  outset ;  but  the  contrary  was  understood  by  Con* 
gress  and  the  Executive ;  and  the  question  did  not  arise  until 
after  Iowa  had  become  a  State.  When  it  arose,  it  must  of 
necessity  be  judged  with  reference  to  the  subsisting  facts  im- 
plied or  assumed  by  the  language  of  the  act  of  Congress. 

The  rule  of  construction  is  general  to  the  effect  that  the 
words  of  a  law  speak  in  the  time  and  sense  of  their  execution. 

Such  was  the  understanding  of  the  subject,  which  guided  the 
action  of  Mr.  Stuart. 

The  lists,  which  he  approved,  expressly  refer  to  the  limit 
of  *Uhe  north  boundary  of  the  State."  And  that  is  the 
utmost  point  to  which,  in  my  judgment,  you  can  lawfully  go, 
in  case  you  acquiesce  in,  and  accept  as  rule  for  yourself,  the 
opinion  of  Mr.  Walker  and  the  action  of  Mr.  Stuart. 
Vol.  VII.— 46 


Digitized  by 


Google 


706  HON.  CALEB  GUSHING 

The  Des  Moines  ImproTemeot 


They  unquestionably  had  before  them  the  maps  of  the  State, 
in  which  the  eastern  branch  of  the  Des  Moines  was  alone 
depicted,  taking  its  rise  in  a  lake  on  the  boundary  line  of  Min- 
nesota. If  they  had  knowledge  of  any  western  branch  of 
greater  or  less  length,  they  treated  the  eastern  branch  as  the 
true  Des  Moines. 

I  think  they  must  have  done  so,  because  Aey  could  not  have 
done  otherwise.  Mr.  Walker  did  not  say,  and  could  not  have 
said,  that  the  grant  extends  into  Minnesota.  If  he  had  appre- 
hended any  such  consequence  of  deciding  that  the  grant 
extends  above  the  Racoon  Fork,  he  could  not  have  made  this 
decision,  but  must  have  referred  the  State,  as  Mr.  Ewing  after- 
wards did,  to  Congress.  That  is  plainly  to  be  inferred  from 
the  consideration  that  the  act  of  Congress  cannot  be  executed, 
if  it  be  so  construed  as  to  assume  that  the  grant  extends  into 
Minnesota.  It  contains  no  provisions,  in  virtue  of  which  one 
State  is  to  hold  public  domain  within  the  limits  of  another 
State,  or  inchoate  State. 

Impressed  by  the  force  of  this  consideration,  Mr.  Walker 
excluded  from  the  purview  of  the  grant  the  land  on  one 
side  of  the  river  for  the  length  of  twenty-five  miles,  though 
plainly  comprehended  by  the  letter  of  the  act. 

Of  course,  it  avails  nothing  to  say  that,  when  the  grant  was 
made,  the  part  of  Minnesota  afiected  was  included  in  the  limits 
of  the  State  of  Iowa,  and  that  therefore  the  letter  of  the  law 
extends  the  grant  beyond  the  northern  line  of  the  State. 

So  also  the  letter  of  the  law  comprehends  lands  in  Missouri. 
But  the  letter  of  the  law  in  the  former  case,  as  well  as  in  the 
latter,  must  yield  to  the  legal  objection  that  without  language 
of  enactment  to  that  express  effect,  it  cannot  be  inferred  from 
other  words  of  enactment  that  a  grant  of  land  to  one  State 
extends  into  another  State,  (including  in  each  phrase  inchoate 
States.) 

Moreover,  we  are  not  dealing  with  the  import  of  the  grant 
on  its  face,  or  as  construed  while  Iowa  was  a  Territory,  and 
included  a  part  of  the  present  Minnesota. 

If  we  go  back  to  that  day,  we  find  the  grant  construed,  and 
accepted  on  both  sides,  as  not  extending  above  the  RacoOD 
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Fork,  and  of  course  not  involving  any  possible  question  of  the 
upper  course  of  the  Des  Moines.  If  we  now  stood  there,  at 
that  point  of  time,  my  decision  in  the  case  would  be  precisely 
the  reverse  of  what  it  now  is  in  effect,  though  precisely  the 
same  in  form  and  tenor,  that  is,  to  accept  as  final  the  previous 
action  of  the  Executive,  (including  President  Polk's  proclama- 
tion), which  limited  the  grant  to  the  Racoon  Fork.  I  should  be 
the  more  fortified  in  such  a  conclusion,  because  the  maxim  stare 
decisis  would  then  have  applied  to  the  case  without  qualifica- 
tion or  doubt ;  and  also,  because,  if  the  naked  question  of  con- 
struction of  the  statute  were  before  me,  as  it  would  then  have 
been,  my  judgment  would  have  been  satisfied  with  the  construc- 
tion put  upon  it  in  that  early  stage  of  the  case,  by  the  United 
States,  and  not  objected  to  by  the  State. 

While,  at  that  time,  the  idea  of  acquiescing  in  the  thing 
decided  would  have  confined  the  grant  to  the  Des  Moines 
below  the  Racoon  Fork,  the  same  idea  now  requires  that  the 
grant,  though  carried  by  your  predecessor  above  the  Racoon 
Fork,  shall  yet  be  confined  within  the  limits  of  the  State  of 
Iowa.  That  is  the  decision,  whose  authority  is  invoked  as 
controlling  you,  and  which,  if  you  accept  at  all,  you  accept  as 
the  final  decision  of  the  whole  matter. 

If  you  throw  up  the  decision  of  Mr,  Stuart,  founded  on  Mr. 
Walker's  opinion, — ^if  you  come  to  the  conclusion  that  that  is  not 
to  be  acquiesced  in  as  final  administrative  action, — ^if  you  go 
behind  it, — then  you  come  at  once,  per  saUum^  to  the  state  of 
question  as  it  stood  anterior  to  the  2d  of  March,  1849.  At 
that  point  we  shall  have  all  the  arguments  of  Mr.  Attorney 
General  Johnson  in  favor  of  the  finality  of  executive  action  to 
counsel  acquiescence  in  the  then  existing  practical  construction 
of  the  law.  If,  passing  over  that  consideration,  we  proceed  to 
reason  about  the  meaning  of  the  law,  we  do  not  have  the 
advantage  of  the  elaborate  arguments  on  that  point,  which  have 
since  been  officially  presented  by  Mr.  Johnson  and  also  by  Mr. 
Attorney  General  Crittenden ;  but  all  those  arguments  would 
possibly  occur  to  us ;  and  we  might  be  the  more  easily  brought 
to  the  same  conclusion  with  the  latter,  by  fresher  contempora- 
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neoos  knowledge  of  the  legislative  history  of  the  act  of  Con- 
gress. 

In  fine,  after  the  most  mature  reflection,  it  seems  to  me  that 
only  two  tenable  alternatives  present  themselves,  in  the  case : — 
One,  to  stand  on  the  action  of  Mr.  Walker  and  Mr.  Stuart,  not 
-as  legal  doctrine,  but  as  decision ;  and  the  other,  rejecting  all 
the  intermediate  vacillation  of  opinion,  to  go  back  to  the  origi- 
nal action,  and  stand  on  that  as  decision,  not  as  legal  doctrine. 
Either  of  these  conclusions  would  be  perfectly  admissible, 
according  to  the  rules  of  law ;  for,  if  it  be  unlawful  to  go  behind 
executive  decision,  then  the  laat  decision  in  this  case  was  a  vio- 
lation of  law,  and  should  be  rejected  because  of  its  illegality. 
I  have  hesitated  much  on  the  question  whether  that  be  not  the 
true  view  of  the  subject ;  but,  for  reasons  already  suggested, 
have  come  to  the  conclusion,  on  the  whole,  to  advise  you  to 
stand  on  the  last  decision,  which  gives  to  the  State  the  lands 
along  the  course  of  the  Des  Moines  up  to  the  northern  boun- 
dary of  the  State. 

There  is  a  collateral  consideration,  which  has  weight  with 
me.  It  is  discreditable  to  the  Government  that  its  views  of  a 
law,  and  its  consequent  action,  should  be  shifting  about  like  a 
weather-vane,  as  they  have  done  in  this  case.  I  wish,  if  it  be 
possible,  to  stop  that.  I  think  the  alternative  lines  of  duty, 
either  of  which  you  may  lawfully  pursue,  and  beyond  which 
there  is  no  other  apparently  lawful  course,  indicate  the  means 
of  producing  the  desirable  result  of  now  concluding  the  subject, 
in  sa  far  as  regards  the  Executive. 

I  advise,  therefore,  that  you  propose  to  the  State  of  Iowa 
and  its  assigns  to  acquiesce  in  and  accept  the  decision  of  Mr. 
Stuart  as  final,  and  to  approve  selections  accordingly,  provided 
the  State  or  its  assigns  will  themselves  agree  to  acquiesce  in 
and  accept  that  decision  as  final.  If  they  refuse  to  treat  that 
decision  as  final,  they  cannot  expect  you  to  do  so.  They  should 
be  bound,  if  you  are.  If  they  consent  to  enter  into  satisfac- 
tory stipulations  of  contract  to  that  effect,  you  can  with  safety 
award  to  them  the  residue  of  the  claim  up  to  the  northern 
-boundary  of  the  State. 

If  they  decline  the  proposition,  then  it  is  clear,  in  my  opi- 
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nioQ,  that  you  are  completely  discharged  from  any  obligation 
to  act  on  the  premises  of  the  decision  of  Mr.  Walker  and  Mr. 
Stuart ;  nay,  it  becomes  impossible  for  you  to  do  so ;  for  the 
very  supposition  of  this  alternative  is  that  the  State  of  Iowa 
denies  the  finality  of  the  decision,  that  is,  denies  that,  so  far 
as  regards  her,  it  is  a  decision ;  and  if  not  a  decision  for  her, 
then  it  is  not  one  for  the  United  States. 

In  that  event,  you  are  forcibly  thrown  back  on  the  first  deci- 
sion of  the  Government,  that  from  which  Mr.  Walker  departed, 
and  must,  in  my  opinion,  absolutely  refuse  to  approve  any  more 
selections  above  the  Racoon  Fork :  the  effect  of  which  M#ald 
probably  be  to  remit  the  parties  to  Congress,  which  alone  has 
full  power  to  cut  the  Gordian  knot,  in  which  this  subject  has 
been  tangled  up,  by  reason  of  the  inezplicitness  of  the  original 
act  of  Congress,  and  the  uncertainties  regarding  its  meaning, 
which  have  embarrassed  the  action  of  successive  administrators 
of  the  Government. 

I  am,  very  respectfully, 

C.  GUSHING. 

Hon.  Robert  McClelland, 

Secretary  of  the  Interior. 


• 


BREVET  LIEUTENANT  GENERAL  SCOTT'S  STAFF. 

The  officers  of  the  Army  constituting  the  staff  of  General  Scott  while  in  com- 
mand of  the  Army,  do  not  become  entitled  to  increase  of  rank  and  pay  or 
emolaments  in  Tirtae  of  the  law  authorizing  the  reTival  of  the  grade  of 
lieutenant  general  and  its  bestowment  by  brevet  on  a  migor  general.  Ante, 
p.  899. 

Attorney  General's  Office, 

June  2,  1856. 
Sir:  You  referred  to  me  for  examination,  sometime  since,  a 
memorandum  of  the  Secretary  of  War,  enclosing  a  oommunica- 
tion  from  Brevet  Captain  George  W.  Lay,  presenting  the 
question  of  his  rights  in  respect  of  rank  and  pay  as  a  member, 
for  a  certain  time,  of  the  personal  staff  of  Major  General  Scott. 
While  in  command  in  Mexico,  and  for  more  or  less  of  time 
since.  Major  General  Scott  had,  as  such,  two  regular  aids^ 
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Captain  H.  L.  Scott  and  Lieutenant  T.  Williams ;  an  extra 
aid,  but  appointed  in  orders,  Lieutenant  Schuyler  Hamilton ; 
and  a  military  Secretary,  Lieutenant  G.  W.  Lay. 

Major  General  Scott  having  received  from  you  the  commis- 
sion of  Brevet  Lieutenant  General,  to  date  from  the  29th  of 
March,  1847|  in  right  of  a  joint  resolution  of  the  last  Congress, 
and  it  being  also  decided  by  you  that  he  is  entitled  to  the  paj 
and  emoluments  of  his  brevet  rank  while  heretofore  on  duty 
and  having  a  command  according  to  that  grade,  it  is  now  to  be 
determined  how  far  what  has  been  enacted  and  ruled  in  regard 
to  hfe,  affects  his  personal  staff. 

Claim  is  preferred  in  their  behalf,  as  entitled  to  the  rank  and 
pay  of  lieutenant  colonels  for  certain  periods  of  time,  (not  material 
now  to  be  fixed,)  in  virtue  of  the  same  act  of  Congress,  which  has 
been  applied  to  the  brevet  rank  of  lieutenant  general  conferred 
on  Major  General  Scott.  It  is  a  pendant  of  the  question  con- 
sidered in  his  case.  (See  opinion  of  August  24th,  1855,  Ex. 
Docts.  H*  Representatives,  34th  Congr.  Ist  sess.  p.  52.  Ante, 
p.  399.) 

The  particular  case  referred,  it  is  true,  is  that  of  Brevet 
Captain  Lay ;  but  the  determination  of  his  case  determines  the 
others;  they  are  presented  together  in  the  memoranda  of 
Major  General  Scott;  and  well-written  arguments  on  the 
general  question  have  been  filed,  not  only  by  Brevet  Captain 
Lay,  but  also  by  Brevet  Lieutenant  Colonel  Scott. 

In  considering  the  question,  we  begin,  of  necessity,  with  the 
two  statutes,  that  of  February  15th,  1855,  which  declares  that 
'^  the  grade  of  lieutenant  general  be,  and  the  same  is,  hereby 
revived  in  the  Army  of  the  United  States,"  for  the  purposes, 
and  to  the  end,  fully  discussed  in  my  opinion  in  Brevet  Lieu- 
tenant General  Scott's  case;  and  that  of  May  28th,  1798, 
which  originated  the  grade  of  lieutenant  general  in  the  armies 
of  the  United,  States. 

The  material  part  of  the  latter  statute  is  in  the  following 
words : 

^'  Sec.  5.  And  be  it  further  enacted.  That  whenever  the  Pre- 
sident shall  deem  it  expedient,  he  is  hereby  empowered  to 
appoint,  by  and  with  the  advice  and  consent  of  the  Senate,  a 
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commander  of  the  Army  which  may  be  raised  by  virtue  of  this 
act,  and  who,  being  commissioned  as  lieutenant  general,  may 
be  authorized  to  command  the  armies  of  the  United  States,  and 
shall  be  entitled  to  the  following  pay  and  emoluments,  viz. : 
two  hundred  and  fifty  dollars  monthly  pay,  fifty  dollars  monthly 
allowance  for  forage,  when  the  jsame  shall  not  be  provided  by 
the  United  States,  and  forty  rations  per  day,  or  money  in  lieu 
thereof,  at  the  current  price,  who  shall  have  authority  to 
appoint,  from  time  to  time,  such  number  of  aids  not  exceeding 
four,  and  secretaries,  not  exceeding  two,  as  he  may  judge  pro- 
per, each  to  have  the  rank,  pay,  and  emoluments  of  a  lieutenant 
colonel." 

I  remark,  in  the  first  place,  that,  according  to  the  views 
expressed  by  me  in  General  Scott's  case,  all  the  offices  created 
by  the  act  of  1798  were  repealed,  if  no  sooner  yet  certainly  by 
tHe  act  of  March  2d,  1821,  and  that  the  resolution  of  February 
15th,  1855,  revived  the  grade  of  lieutenant  general,  with  the 
pay  and  emoluments  as  fixed  by  the  act  of  1798,  and  acts  in 
amendment  thereof,  but  did  not  revive  that  statute  as  a  statute. 

Hence,  if  the  aids  and  secretary  in  the  service  of  Major 
General  Scott  are  entitled  to  the  rank  of  lieutenant  colonel,  it 
must  be  so  because  the  revival  of  the  grade  of  lieutenant  gene- 
ral, with  its  bestowment  by  brevet  on  Major  General  Scott, 
draws  after  it  the  legal  consequence  of  the  revival  of  the  grades 
of  the  act  of  1798  in  favor  of  his  aids  and  secretary. 

That  depends  on  the  present  force  and  effect  of  the  following 
words  in  the  statute  of  1798:  "Who  shall  have  authority  to 
appoint,  from  time  to  time,  such  number  of  aids,  not  exceeding 
four,  and  secretaries  not  exceeding  two,  as  he  may  judge  pro- 
per, each  to  have  the  rank,  pay,  and  emoluments  of  a  lieutenant 
colonel." 

Has  Brevet  Lieutenant  General  Scott,  in  virtue  of  his  brevet, 
all  the  "  authority,"  which,  by  the  act  of  1798,  Congress  em- 
powered the  President  to  confer  on  General  Washington? 
Clearly  not.  The  latter  was  lieutenant  general  in  linear  rank 
and  authority ;  the  former  only  by  brevet.  The  latter  was,  by 
the  terms  of  the  statute,  "Commander  of  the  Army;"  the 
former,  only  by  order  of  the  President.    The  latter  wau,  by  the 
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tenor  of  his  commission,  subject  to  the  orders  of  the  President; 
the  former,  in  conformity  with  the  usual  language  of  military 
commissions,  was  made  subject,  not  only  to  the  President,  but 
to  '*  other  officers  set  over  him  according  to  law  and  the  rules 
and  discipline  of  war." 

If,  therefore.  Brevet  Lieutenant  General  Scott  became,  as 
such,  invested  with  the  same  "  authority"  in  this  respect  as  the 
linear  lieutenant  general  of  the  act  of  1798,  it  must  be  in*  virtue 
of  some  other  act  of  Congress. 

In  addition  to  which  it  is  to  be  remembered  that,  during  the 
period  of  time  to  which  the  question  refers.  Major  General 
Scott  did  not  hold  the  rank  of  lieutenant  general.  Of  course 
he  did  not,  because  he  could  not,  appoint,  at  that  time,  the  staff 
appertaining  to  the  express  grade  of  lieutenant  general. 

He  now  holds  that  rank  by  brevet,  with  retroactive  pay  and 
emoluments,  but  not  with  retrospective  authority. 

An  act  of  Congress  can  bestow  rank  and  pay  to  date  back ; 
it  can  impart  legal  efficiency  to  a  military  order,  which,  at  the 
time,  was  null  for  want  of  legal  authority ;  nay,  it  may  declare 
that  an  order  issued  by  Brevet  Lieutenant  General  Scott  to-day, 
shall  have  the  same  effect  as  if  it  had  been  issued  yesterday ; 
but  it  cannot  say,  or  at  least  has  not  undertaken  to  say,  that  he 
actually  did  issue  an  order  as  lieutenant  general  appointing  the 
staff  of  a  lieutenant  general. 

The  joint  resolution  provides  expressly  that  the  rank  of 
lieutenant  general  by  brevet  may  be  conferred  on  a  major 
general,  meaning  Major  General  Scott ;  it  has  been  duly  con- 
ferred on  him  according  to  law  and  the  rules  and  discipline  of 
war ;  and  therefore  it  has  been  decided,  by  competent  authority, 
that  be  is  entitled,  retroactively,  to  th'e  pay  and  emoluments  of 
lieutenant  general. 

But  the  joint  resolution  does  not  provide  that  the  grade  of 
lieutenant  colonel  may  be  conferred,  by  brevet  or  otherwise,  on 
the  aids  of  any  major  general.  And,  accordingly,  it  has  not  in 
fact  been  conferred  upon  Brevet  Lieutenant  Colonel  Scott, 
Brevet  Captain  Lay,  and  their  associates  on  the  staff  of  General 
Scott. 
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By  this  line  of  reasoning  we  come  to  see  that  the  precise 
question  is,  whether  his  aids  are  to  be  deemed  lieutenant 
colonels  from  the  day  of  the  capture  of  San  Juan  de  Ulua, 
without  having  held  such  commission  then,  without  holding  it 
now,  but  by  mere  operation  of  law,  as  a  consequence  of  their 
having  been,  at  that  time,  the  aids  of  Major  General  Scott, 
and  he  being  now  commissioned,  retroactively,  as  brevet  lieu- 
tenant general. 

I  confess  that  no  rule  or  provision  of  law  is  known  to  me, 
which  seems  capable  of  producing  such  an  effect  by  its  own 
inherent  virtue. 

The  argument  is,  that  the  higher  rank  of  the  aids  follows,  by 
necessary  connection,  the  higher  rank  of  the  general. 

But  the  joint  resolution  enacts  that  the  higher  grade  shall  be 
conferred  "by  brevet  only,"  not  as  of  the  line;  and  with  the 
established  incidents  only  of  brevet  rank.  Those  incidents  are 
defined  by  statute,  by  regulation,  and  by  exposition,  so  as 
expressly  to  exclude  the  present  assumed  consequence. 

Mr.  Attorney  General  Butler's  opinion,  of  April  28th,  1884, 
construing  the  act  of  Congress  regulating  the  pay  and  emolu- 
ments of  brevet  officers,  is  to  the  very  point,  that  generals  by 
brevet  have  no  authority,  a9of  coune^  to  appoint  aides-de-camp. 
(Opinions,  1861,  p.  907.) 

In  conformity  with  which  is  the  regulation  of  the  Army, 
that  "  Brevet  generals  on  duty,  according  to  their  brevet  rank, 
will  be  entitled  to  aides-de-camp  in  like  manner  with  general 
officers  of  the  line:  Provided,  the  Secretary  of  War  shall 
authorize  their  employment."  (Regul.  1841,  par.  30;  Regu^ 
1847,  par.  86.) 

Captain  Lay  cites,  in  support  of  his  claim,  the  case  of 
Moses  White,  allowed,  in  1803,  pay  as  aid  of  Brigadier  General 
Haven,  although  the  latter  was  brigadier  by  brevet  only.  But 
this  allowance  was  made  by  a  special  act  of  relief,  not  in  virtue 
of  any  general  law.  (Compare  vi  Stat,  at  Large,  p.  50,  and 
American  State  Papers,  Military  Affairs,  vol.  i,  p.  129.) 

Undoubtedly  Congress  may,  if  it  see  fit,  make  the  allowance 
in  question  to  the  aids  of  Major  General  Scott.  But  it  does 
not  appear  to  me  that  it  has  yet  done  it,  either  by  operation  of 
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the  resolution  of  1855  iu  connection  with  the  act  of  1798,  or 
by  any  other  existing  act  of  Congress. 

I  have  the  honor  to  be,  rery  respectfully, 

C.  CUSHING. 
To  the  Pbbsidbkt. 


COMPENSATION  OF  PROVISIONAL  CONSULS. 

A  sabstitnte  or  rice-consal,  left  in  chArge  of  the  consulate  daring  the  tempo- 
rary absence  of  the  conenl,  is  to  be  compensated  out  of  the  statute  emolu- 
ments of  the  office,  subject  to  regulations  of  the  Department 

An  acting  consul,  in  charge  of  a  consulate  during  actual  Tacancj  of  the  con- 
sulate, is  entitied  to  receiTO  the  statute  compensation  of  the  office. 

Attobnsy  Gsnsral's  Office, 

June  17,  1856. 
Sir:  Your  communication  of  the  3d  instant  presents  two 
questions  of  statute  construction,  both  arising  on  the  act  of 
March  Ist,  1855,  remodelling  the  diplomatic  and  consular 
systems  of  the  United  States,  namely : 

1.  When  a  consul  is  absent  from  his  post,  is  the  person,  \vhom 
the  consul,  with  the  sanction  of  the  Department,  has  left  in 
charge  of  the  consulate,  and  performing  its  duties,  entitled  to 
the  statute  salary  ? 

2.  If  a  consulate  becomes  vacant  by  the  death,  resignation, 
or  removal  of  the  incumbent,  is  the  individual,  who  shall  have 
||een  placed  by  a  minister  or  other  authorized  agent  of  the 
Government  in  charge  of  the  oflSce,  entitled  to  the  salary  ? 

It  is  to  be  remembered  that  the  several  consuls  enumerated 
in  that  act  are  salaried  ofiBcers,  who  are  nevertheless  to  collect 
the  fees  on  all  consular  service  and  pay  the  same  to  the  United 
States. 

Meanwhile,  consuls  may  and  do  exist  at  places  not  mentioned 
in  that  act,  who,  not  having  any  salary,  are  to  retain  the  fees 
of  their  office ;  the  disposition  of  which,  as  between  one  of  such 
consuls  and  the  person  temporarily  filling  his  place,  or  as 
regards  a  person  temporarily  filling  a  vacancy  of  the  consulate, 
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is  not  affected  by  the  present  law,  and  will  be  subject  to  the 
pre-existing  construction  of  the  Department.  • 

That  construction  is  this.  When,  prior  to  the  passage  of  the 
present  act,  a  consul  had  occasion  to  be  absent  from  his  post  so 
long  as  to  render  the  appointment  of  a  substitute  necessary,  he 
applied  for  leaye,  and  suggested  the  name  of  a  substitute,  who, 
being  approved  by  the  Secretary  of  State,  thus  came  to  have 
lawfully  authority  to  act  as  vice-consul. 

The  business  of  the  office  proceeded  on  the  general  responsi- 
biUty  of  the  consul.  The  fees  were  collected  and  accounted  for 
in  lids  name.  He  retained  his  consular  establishment.  And 
the  duties  were  performed  by  the  vice-consul  as  the  substitute 
of  the  consul,  upon  such  agreement  as  to  the  compensation  of 
the  former  as  the  parties  might  have  entered  into,  with  the 
sanction,  express  or  implied,  of  the  Department. 

When  the  consulate  was  actually  vacant  by  the  death  of  the 
consul  or  otherwise,  and  the  duties  were  discharged  by  an 
acting  consul  under  approval  of  the  Department,  the  latter 
received  the  fees  tq  his  own  benefit,  precisely  the  same  as  if  he 
had  been  duly  commissioned  as  consul. 

I  think  the  practice  in  this  respect,  which  applied  to  consuls 
in  general  before  the  enactment  of  that  law,  and  which  still 
continues  to  apply  to  consuls  not  enumerated  in  the  act,  affords 
a  rule  of  analogy  applicable  to  the  enumerated  consuls. 

As  to  the  latter,  the  enumerated  consuls  of  the  act,  then,  to 
whom  alone,  it  is  assumed,  the  questions  propounded  apply,  it 
is  clear,  in  the  first  place,  that  we  mi^t  discard  all  idea  of  any 
right,  on  the  part  of  a  temporary  substitute  of  the  consul,  or  a 
temporary  occupant  of  the  office,  to  retain  the  fees  of  consu- 
lar service.  Those  fees  belong  to  the  Government.  I  think  it 
is  impossible  to  put  any  other  construction  upon  the  statute. 

It  is  a  corollary  from  this  proposition,  that  the  Substitute 
consul,  or  the  locum  tenenSj  is  to  be  paid  out  of  the  salary  or 
to  go  uncompensated. 

Now  the  only  pertinent  difference  between  the  mode  of  com- 
pensation of  the  enumerated  consuls  before,  and  their  compen- 
sation now,  is  in  the  fact  that  they  then  received  and  retained 
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the  consular  fees  as  their  compensation,  instead  of  i^hich  they 
no\i  receive  compensation  in  the  form  of  salary. 

Under  the  old  system,  the  consul,  if  ahsent,  paid  an  agreed 
compensation  to  his  vice-consul  out  of  his  own  official  compen- 
sation in  fees :  under  the  new,  it  must  be  paid  by  him  as  before, 
but  not  out  of  his  salary. 

In  the  present  case,  the  consul  has  additional  scope  for  the 
compensation  of  his  vice-consul  in  the  notarial  and  other  non* 
consular  fees,  which  a  consul  may  receive  without  accounting 
therefor  to  the  Government. 

I  think,  moreover,  that  the  Department  has  power  of  regula- 
tion, as  well  regarding  the  amount  to  be  paid  to  the  vice-consul 
as  the  person  to  be  appointed.  It  is  the  duty  of  the  Secretary 
of  State  to  look  primarily  to  the  interests  of  the  Government. 
The  interest  or  the  convenience  of  the  consul  is  to  be  considered, 
doubtless ;  but  it  is  of  secondary  consideration.  It  is  the  con- 
cern of  the  Government  that  the  vice-consul  shall  be  a  fit 
person ;  and  that  satisfactory  arrangement  shall  be  made  for 
the  business  of  the  consulate  to  go  on  regularly  in  the  absence 
of  the  consul.  The  power  to  regulate  all  this  is  involved  in  the 
power  to  give  leave  of  absence,  and  above  all  in  the  power  to 
dismiss  the  Consul. 

Analogies  for  such  regulations  may  be  found  in  the  case  of 
many  of  the  subordinate  employes  of  the  Government,  especially 
in  the  Treasury  and  the  Post  Office  Departments. 

On  the  same  premises  of  construction,  the  acting  consul,  who 
under  the  old  system,  discharging  the  duties  of  the  consulate 
by  temporary  appointment  of  the  Secretary  of  State,  received 
and  retained  the  fees  as  if  he  were  commissioned  consul,  may, 
in  my  opinion,  now  receive  the  salary  attached  to  the  same 
office,  as  if  he  were  commissioned  consul,  if  such  be  the  will  of 
the  Department. 

I  have  the  honor  to  be,  respectfully, 

0.  GUSHING. 
Hon.  Wm.  L.  Marcy, 

Secretary  of  State. 
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ARREABAGES  OF  PENSIONS. 

Arrearages  of  pensions  claimed  and  adjudicated  belong  to  the  representatlTes 

of  the  party  on  his  decease  as  a  debt  dae  firom  the  GoTemment. 
Seeutf  when  the  right  to  claim  a  pension  exists,  but  the  right  has  not  been 

asserted  hj  the  party  in  his  life(lme4 
An  exception  to  this  role  has  been  etablished  in  practice,  by  misconstruction 

of  the  statute  in  flayor  of  the  children  of  persons  entitled  by  reason  of  ser- 

Yioe  in  the  Ret olutiooary  War. 
While  it  may  be  inexpedient  to  disturb  this  practiee  now,  it  cannot  be  extended, 

by  Airther  misconstruction,  beyond  the  case  of  children. 

Attorney  General's  Office, 
June  9,  1856. 

Sir  :  The  papers  commanicated  with  jour  letter  of  the  6th 
instant^  present  the  following  case : 

Jesse  Lovering,  who  died  August  81st,  1844,  was  entitled, 
under  the  act  of  June  7th,  1882,  to  a  pension  for  revolutionary 
service,  at  the  rate  of  forty  dollars  per  annum,  running  from  the 
4th  of  March,  1881,  to  the  time  of  his  decease,  but  had  omitted 
to  come  forward  and  prove  his  right,  and  obtain  the  proper  cer- 
tific<tte.  He  left  two  adult  children,  Levi  Lovering  and  Olive 
McFarland,  who  now  claim  the  whole  amount  of  the  pension  for 
that  period.  It  is  the  question  of  the  right  of  the  adult  children, 
in  such  a  case,  to  the  arrears  of  pension  claimable  by  their 
father  in  consideration  of  revolutionary  service,  but  not  in  fact 
claimed. 

It  is  not  the  question  of  arrears  of  pension  due  to  a  certified 
pensioner.  That  case  is  provided  for  by  statute  in  express 
terms. 

Nor  is  it  the  question  of  a  pension,  or  arrears  of  pension, 
adjudicated  to  a  party,  but  remaining  unpaid  in  the  hands  of 
the  Government.  That  case  appears  to  be  settled  on  sound 
principles.  (Mr.  Nelson's  onmion,  of  August  28th,  1848,  Opin- 
ions, ed.  1851,  p.  1627.) 

It  is  the  question  beyond  that,  how  far  a  pension,  not  claimed, 
and  of  course  neither  certified  nor  adjudicated,  but  which,  it 
now  seems,  if  claimed,  would  have  been  allowed,  is  to  be  con- 
sidered as  a  vested  interest  of  the  party,  as  property  demanda- 
ble  by  representative  persons. 


Digitized  by 


Google 


718  HON.  CALEB  CUSHING 

Arrearages  of  Pensions. 

The  true  legal  relations  of  the  question  have  been  somewhat 
embarrassed  by  the  unsystematic  and  the  occasional  character 
of  the  legislation  of  the  United  States  on  the  subject  of  pen- 
sions, and  by  patent  irregularities  in  the  actual  practice  of  the 
Government. 

Some  obscurity  has  been  thrown  over  it  also,  by  the  use  of 
the  popular  term  arrearages^  which,  as  importing  all  money  re- 
maining unpaid  of  a  serial  payment  due,  (Bouvier's  Die.  sub. 
voc.,)  has  tended  to  withdraw  attention  from  essential  differ- 
ences existing  between  things  thus  classified  with  reference  to 
mere  incidental  facts,  but  not  standing  on  the  same  legal  founda- 
tion. Thus,  what  was  due  to  the  party  when  living  may  not  be 
due  to  his  succession,  and  yet  come  in  both  cases  to  be  spoken 
of  as  arrearages,  by  confusion  of  thoughtJ)etwixt  arrearages  of 
claim  and  arrearages  of  debt.  It  is  the  latter  only,  which  con- 
stitutes a  vested  right.  (See  Mayo  and  Moulton's  Pension  Laws, 
p.  63 ;  Bennett's  Digest  of  Pension  Laws,  p.  7.) 

I  assume  that  no  right  exists  to  set  up  any  representative 
claim  to  a  pension  in  the  name  of  a  party  belonging  to  a  class, 
where  legal  provision  for  the  class  was  not  made  before  the 
death  of  the  party,  unless  the  case  be  expressly  provided  for  by 
statute.  (See  Mr.  Crittenden's  opinion  in  Polly  Knight's  case. 
Opinions,  ed.  1851,  p.  2096;  also  Mr.  Butler's  opinion,  of 
April  11,  1837,  ed.  1851,  p.  1098.) 

I  had  occasion  to  consider  some  of  th#  relations  of  this  gene- 
ral question,  in  an  opinion  of  the  4th  of  February  last,  in  the 
case  of  the  Cherokee  Oo-la-ya-tah.     (Ante,  p.  619.) 

I  concluded,  in  the  first  place,  that  invalid  pensions,  which 
belong  to  the  subsisting  military  system  of  the  Government,  are 
only  claimable  by  the  party,  or  such  persons  representing  him, 
widow  or  children,  as  may  have  been  expressly  and  specifically 
provided  for  by  the  statute.  Such,  in  my  judgment,  is  the  true 
construction  of  the  laws ;  and  sufh,  with  a  few  exceptions  not 
sufficient  to  shake  the  rule,  has  been  the  practice  of  the  Depart- 
ments successively  charged  with  the  supervision  of  Commissioner 
of  Pensions. 

In  the  second  place,  my  examination  of  the  statutes  led  me 
to  the  belief  that  their  construction  ought  probably  to  have  been 
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the  same  in  regard  to  revolutionary  pensions,  yet  that  it  had 
not  heen ;  but  on  the  contrary,  the  unsatisfied  right  of  pension 
had  been  constantly  held  to  be  claimable  by  certain  representa- 
tive persons,  though  by  rather  forced  construction  of  the  acts 
of  Congress. 

That  such  has  from  the  beginning  been  the  received  con- 
struction of  the  law,  is  proved  by  what  occurred  when  it  was 
called  in  question  by  the  Secretary  of  the  Treasury  (Mr.  Wood- 
bury) so  long  ago  as  the  year  1839,  and  the  inception  of  the 
practice  was  explained  by  Commissioner  Edwards.  (Mayo  and 
Moulton's  Pension  Laws,  p.  538.)  To.  the  same  conclusion  is 
the  declaration  in  1860,  of  the  Secretary  of  the  Interior,  (Mr. 
Stuart,)  who,  in  disposing  of  Polly  Knight's  case,  negatived  an 
obiter  dictum  to  the  contrary  at  the  close  of  Mr.  Crittenden's 
opinion  in  that  case.  (Mayo  and  Moulton,  p.  586.)  Finally, 
the  same  point  is  thoroughly  established  by  the  complete  and 
comprehensive  statements  of  the  late  Commissioner,  (Mr. 
Waldo,)  in  Wheeler's  case,  and  of  the  present,  (Mr.  Minot,)  in 
the  case  of  Oo-la-ya-tah. 

The  practice  appears  to  have  originated  in  the"  regulations" 
of  the  Secretary  of  the  Treasury  for  the  execution  of  the  act 
of  May  15th,  1828,  and  in  those  of  the  Secretary  of  War  on 
the  act  of  June  7th,  1832. 

I  felt  constrained,  in  the  examination  of  Oo-la-ya-tah's  case, 
to  yield,  so  far  as  regards  the  matter  of  revolutionary  pensions, 
to  the  maxim  stare  decisisj  and  to  concede  that  the  allowance 
of  unclaimed  pensions  of  that  character  to  certain  representa- 
tive persons,  is  the  established  rule  of  the  Government,  and  to 
content  myself  with  advising  that  the  rule,  as  thus  fixed  by  long 
practice,  shall  be  acquiesced  in,  but  rigidly  confined,  meanwhile, 
within  the  narrowest  possible  limits.  I  continue,  after  further 
reflection,  of  the  same  sentiment  on  both  points. 

Undoubtedly,  in  the  application  of  the  doctrine  stare  deeisiSy 
there  is  room  for  distinction  between  the  question  of  reversing 
the  decision  of  a  previous  Secretary  in  a  given  case,  and  that 
of  reversing  in  regard  to  new  cases  of  the  same  class,  the  rule 
by  which  the  former  decision  was  governed.  (See  opinion  of 
May  29th,  1856,  ante,  p.  691.)     What  haa  been  decided  in 
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the  given  case  cannot  be  undecided ;  and,  even  if  there  were 
^ror  of  law  in  the  payment  of  money  in  such  case,  the 
money  cailnot  be  recovered  back.  (The  United  States  v. 
The  Bank  of  Metropolis,  xv  Peters,  p.  400.)  Though  an  ad- 
ministrative act,  it  is  equivalent  to  a  decree  of  court,  at  least  as 
respects  the  United  States.  That  cannot  be  said  of  the  question 
of  law  itself,  when  it  comes  up  again  in  a  new  case  of  the  same 
category.  Still,  after  a  continuous  series  of  uniform  decisions 
on  &  point,  in  numerous  cases,  and  for  many  years,  under  suc- 
cessive administrations  of  the  subject-matter,  it  seems  to  me 
hardly  worth  while  to  recur  to  doubts  of  mere  statute  construc- 
tion, not  involving  any  question  of  constitutionality,- or  of  grave 
public  or  private  wrong.  Time  and  tide  cannot  pause  long 
enough  to  admit  of  the  re-examination  and  re-settlement  of  all 
these  ordinary  administrative  matters.  Besides,  it  tends  to 
grievous  fluctuations  in  the  executive  business  of  the  Govern- 
ment. 

In  the  present  case,  assuming  that  the  received  construction 
of  the  law  is  erroneous,  it  only  has  the  effect  of  carrying  the 
bounty  of  the  country  to  soldiers  of  the  Revolution,  and  to  their 
families,  a  little  further  than  seems  to  have  been  originally 
intended  by  the  letter  of  the  acts  of  Congress. 

And  we  may  the  more  willingly  adopt  this  conclusion  if  we 
happen  to  think,  as  many  have  done,  that  the  allowances  to 
revolutionary  officers  and  soldiers  are  a  voluntary  payment  for 
past  services  imperfectly  paid,  rather  than  a  mere  gratuity. 
(Mr.  Butler's  opinion  of  February  3d,  1884,  ed.  1851,  p.  880.) 

It  is  a  confirmatory  fact  in  the  same  direction  of  thought, 
that,  by  the  general  acts  during  the  wliole  period  of  this  usage, 
and  by  special  acts  for  the  payment  of  arrearages  of  this  nature, 
the  received  construction  is  at  least  not  discountenanced  by 
Congress. 

I  advise,  therefore,  acquiesence  in  the  rule  so  far  as  regards 
the  children  of  a  revolutionary  officer  or  soldier,  who  died  enti- 
tled ;  and  the  allowance  accordingly  of  the  present  claim  of  the 
children  of  Jesse  Levering. 

You  have  already  determined,  and  in  my  judgment,  properly, 
in  Wheeler's  case,  that  this  right  of  representation  shall  not 
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go  beyond  children.  There  is  another  branch  of  the  subject, 
namely,  the  question  whether  a  pension,  allowed  by  law  to  the 
widow  as  widow,  and  in  her  own  name,  but  not  actually  claimed 
by  her,  shall  go  to  her  children,  though  not  the  children  of  the 
person  on  account  of  whose  military  service  the  pension  was 
granted :  which  arises  in  the  case  of  Eeziah  Dow,  referred  to 
me  on.  the  28th  ultimo. 

I  am  not  yet  prepared  to  report  on  that  case,  which  is  under 
argument,  and  the  decision  of  which  requires  further  reflection 
on  the  principle  involTed,  and  examination  of  the  precedents  in 
the  Pension  Office. 

I  am,  very  respectfully, 

C.  GUSHING. 

Hon.  Robert  McClelland, 

Secretary  of  the  Interior. 


MISCONDUCT  OF  SHIPMASTEBS  TOWARDS  SEAMEN. 

There  is  punishment  by  statute  for  the  act  of  »  shipmaster  in  unlawfully 

putting  a  seaman  on  shore  in  a  foreign  port. 
But  not  for  an  assault  on  a  seaman  on  board  ship  or  otherwise  in  a  foreign 

port 

Attorney  General's  Office, 

June  21,  1866. 

Sir  :  Your  communication  of  the  19th  instant  transmitted 
to  m6  letters  of  the  Consul  of  the  United  States  at  Cork, 
making  representation  of  certain  illegal  acts  committed  by  the 
master  of  the  American  ship  William  Patten. 

It  appears  by  the  affidavits  filed,  that  acts  of  yiolence  were 
committed  by  the  master  on  the  persons  of  some  of  the  sea- 
men while  the  ship  lay  in  the  harbor  of  Cork,  and  also  that 
certain  of  the  seamen  were  unlawfully  put  on  shore. 

For  the  punishment  of  the  latter  act  there  is  provision  by 
statute,  and  the  requisite  instructions  have  been  sent  to  the 
Solicitor.  . 

As  to  the  former,  there  is  no  penal  remedy  in  the  United 
States.    The  injured  seamen  might,  perhaps,  on  their  return, 
.  Vol.  Vn.— 46 
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maintain  an  action  for  damages  on  account  of  the  acis  of  tIo* 
lence;  but  these  are  not  indictable  in  the  United  States.  The 
criminal  jurisdiction  of  our  courts  does  not  extend  to  acts  of 
violence  committed  on  board  a  ship  within  the  jurisdiction  of  a 
foreign  state,  but  only  to  such  acts  committed  on  the  high  seas, 
or  in  any  river,  haven,  lake,  or  bay  out  of  the  jurisdiction  of 
any  particular  state.  (See  act  of  April  80,  1790,  i  Stat,  at 
Large,  p.  113  ;  also  The  Schooner  Exchange  v.  McFaddon,  vii 
Cranch,  116, 144;  The  United  States  v.  Wiltberger,  v  Wheaton, 
76 ;  Ortotan,  Diplomatic  de  la  Mer,  liv.  ii,  ch.  13.) 
I  have  the  honor  to  be,  very  respectfully, 

C.  GUSHING. 
Hon.  Wm.  L.  Marcy, 

Secretary  of  State* 


DUTY  OF  SHIPMASTERS  RESPECTING  CRIMINAL  SEAMEN. 

Shipmasters  in  foreign  ports  are  subject,  on  the  requisition  of  the  consul,  to 
take  on  board,  and  conyey  to  the  United  States,  distressed  mariners;  bnt 
not  seamen  or  other  persons  accused  of  crimes,  and  to  be  transported  to  the 
United  States  for  prosecution. 

Attorney  General's  Office, 

June  25,  1856. 

Sir  :  The  documents  accompanying  your  letter  of  the  26th 
ultimo  exhibit  the  following  facts : 

Seneca  S*  Bishop,  a  seaman  of  the  American  ship  Corsica, 
committed  a  mutinous  and  felonious  assault  on  board  the  same, 
and  while  she  was  on  the  high  seas :  an  act  punishable  of  course 
in  the  United  States.  (Act  of  April  80, 1790,  i  Stat,  at  Large, 
p.  113.) 

The  Corsica  afterwards  arrived  at  Calcutta ;  and  while  she 
lay  there,  Bishop  was  held  in  confinement  by  the  local  anthori- 
ties  at  Calcutta.  (See  U.  S.  Consular  Instructions,  No.  184.) 

When  the  ship  was  about  to  depjrt,  some  question  arose  as 
to  the  disposition  to  be  made  of  Bishop.  The  British  authori- 
ties decided  properly  that  the  crime  was  to  be  deemed  as  com- 
mitted in  the  territorial  jurisdiction  of  the  United  States,  and 
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as  one  of  which  the  courts  of  the  United  States  had  cognisance, 
and  therefore  not  within  the  cognisance  of  the  courts  of  British 
India.  The  same  authorities  also  perceived  that  the  case  could 
not  be  treated  precisely  on  the  footing  of  international  extradi- 
tion, for  want  of  the  forms  of  demand  required  by  treaty  and 
statute.  At  length,  however,  it  was  concluded  to  deliver  the 
accused  over  to  the  custody  of  the  American  consul,  by  whom 
he  was  replaced  on  board  the  Corsica  for  conveyance  to  and 
trial  in  the  United  States. 

But  the  master  of  the  Corsica,  who  had  in  the  first  instance 
agreed  to  take  charge  of  Bishop,  and  convey  him  to  the  United 
States  for  trial  and  punishment,  afterwards  repented  of  his 
undertaking,  and  allowed  the  prisoner  to  escape  before  the  ship 
had  left  the  waters  of  India. 

And  the  case  is  now  represented  to  you  by  the  consul,  in 
order  that  due  steps  may  be  taken  to  punish  the  master  for  the 
alleged  release  of  Bishop. 

I  doubt  whether  there  is  any  provision  of  law  which  meets 
the  act.  Masters  of  American  ships  are  compelled  to  bring 
home  destitute  seamen,  but  that  provision  cannot  be  construed 
in  my  opinion  to  embrace  criminals  under  arrest.  I  am  not 
aware  of  any  law,  which  compulsorily  imposes  this  duty  on  mer- 
chant ships  of  the  United  States. 

That  the  two  things  are  distinct,  the  conveyance  of  distressed 
seamen  and  the  conveyance  of  criminals,  is  very  apparent. 

It  is  obvious  that  the  custody  of  a  criminal  requires  special 
arrangements,  for  which  the  trifling  compensation  allowed  in 
the  case  of  distressed  seamen  is  wholly  inadequate. 

Accordingly,  in  those  consular  codes  in  which  completeness 
is  aimed  at,  as  in  that  of  France,  there  is  distinct  provision 
for  the  two  cases ;  and  the  consul,  on  requiring  the  transporta- 
tion of  a  criminal  on  boarct  a  ship,  has  to  enter  into  express 
contract  with  the  master,  with  power  to  make  advances  to  cover 
the  cost,  drawing  therefor  on  his  Government.  (De  Clercq  et 
Vallat,  Guide  des  Consulats,  p.  868 ;  De  Clercq,  Formulaire 
des  Chancelleries,  tom.  ii,  p.  70.) 

I  cannot  advise,  therefore,  that  anything  further  be  done  in 
the  premises,  in  so  far  as  regards  the  master  of  the  Corsica.   I 
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beg  leave  to  suggest,  however,  that  the  conduct  of  the  Ameri- 
can consul  in  the  afiair,  and  that  of  the  British  authorities  at 
Calcutta,  are,  it  seems  to  me,  entitled  to  the  particular  com- 
mendation of  the  President. 

I  have  the  honor  to  be,  very  respectfully, 

C.  CUSHINa 
Hon.  Wm.  L.  Mabcy, 

Secretary  of  State. 


WHITMAN'S  CASE. 

A  statute  of  priyata  relief  enacted  that  a  certain  account  in  the  Post  Office 
Department,  which  had  been  rejected  by  the  Sixth  Auditor,  and  on  which 
appeal  had  been  taken  to  the  First  Comptroller,  should  be  finally  adjusted  by 
the  Second  Comptroller  and  the  Commissioner  of  Customs,  and,  in  ctae  of 
their  disagreement,  by  the  Attorney  Oeneral. 

Held,  1.  That  the  effect  of  this  prorision  is  to  subsdtute  another  person  or 
persons,  pro  hoe  vtetf  to  perform  one  of  the  statute  duties  of  the  First 
Comptroller. 

2.  That  this  may  be  lawfully  done,  in  so  far  as  respects  the  Second  Comptroller 
and  the  Commissioner  of  Customs,  who  will  thns  in  effect  control  an  auditing 
of  the  Sixth  Auditor,  and  certify  the  same  to  the  Postmaster  General. 

8.  But  that  the  Attorney  General  cannot  lawfully  be  required  to  act  as  the 
substitute  of  the  First  Comptroller ;  and  so  far  as  regards  him,  the  only 
effect  of  the  act  is  to  require  him  to  advise  the  Second  Comptroller  and  the 
Commissioner  of  Customs  on  matters  of  law  arising  in  the  case. 

Attorney  General's  Office, 

June  25,  1856. 

Gentlemen  :  Your  communication  of  the  7th  of  April,  set- 
ting forth  that  yon  have  had  under  consideration  the  claim  of 
George  Whitman  for  the  amount  of  a  certain  draft  issued  to 
him  by  the  Postmaster  General  in  the  year  1838  for  mail  ser- 
vice, under  appeal  from  a  decision  made  in  the  case  by  the 
Auditor  of  the  Treasury  for  the  Post  Office  Department,  in 
virtue  of  a  joint  resolution  of  Congress  hereinafter  recited  at 
length,  concludes  as  follows : 

^^  The  undersigned  find  themselves  unable  to  unite  in  a  deci- 
sion; and  as  ^in  case  of  disagreement  between  the  Second 
Comptroller  and  the  Commissioner  o!  Customs' *iipon  accounts 
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or  claims  coming  before  them  under  the  Joint  Resolution,  the 
decision  of  the  Attorney  General  is  made  final,  all  the  papers 
are  herewith  respectfully  transmitted  to  him." 

By  the  provisions  of  the  act  of  July  2, 1886,  entitled  "  An 
act  to  change  the  organization  of  the  Post  Office  Department, 
and  to  provide  more  effectually  for  the  settlement  of  the 
accounts  thereof"  it  is  enacted  that  all  accounts  of  the  Post 
Office  Department  shall  be  audited  in  the  first  instance  by  the 
Sixth  Auditor ;  and,  if  his  auditing  be  unsatisfactory  either  to 
a  claimant  or  to  the  Postmaster  General,  an  appeal  lies  to  the 
First  Comptroller,  "  whose  decision  shall  be  final  and  conclu- 
sive."    (v  Stat,  at  Large,  p.  81.) 

The  apparent  effect,  therefore,  of  the  present  reference,  would 
be  to  convert  the  Attorney  General  for  the  time  being  into  an 
accounting  officer  of  the  Treasury  Department. 

It  seems  to  me  legally  impossible  to  admit  such  a  conclusion. 
It  cannot  be  made  a  part  of  the  standing  duty  of  the  Attorney 
General  to  perform  the  auditing  of  the  Post  Office  Department, 
without  first  repealing  all  the  existing  laws,  which  define  and 
prescribe  the  powers  and  the  general  duties  of  the  Attorney 
General. 

The  general  provisions  of  statute  require  the  Attorney  Gene- 
ral to  give  advice  to  the  President  and  to  the  Heads  of  Depart- 
ment on  any  question  arising  in  the  executive  administration 
of  the  Government.  That  duty  comprehends  as  well  questions 
of  law  arising  in  the  accountability  of  the  Post  Office  Depart- 
ment, as  in  other  business  of  the  Government. 

It  is  true,  that  the  statute,  which  prescribes  the  duty  of  the 
First  Comptroller  in  matters  of  this  class,  says  that  his  decision 
shall  b^  "  final  and  conclusive." 

But,  in  a  careful  and  elaborate  opinion  of  Mr.  Attorney 
General  Crittenden,  which  is  the  received  law  on  this  point,  it 
has  been  decided  that  the  accounting  officers  of  the  Treasury 
cannot  have  and  exercise  as  such  a  jurisdiction  independent  of 
the  Secretary  of  the  Treasury  or  other  appropriate  Head  of 
Department.     (Opinions,  Farnham's  edit.  vol.  v,  p.  630.) 

And  in  an  opinion  of  my  own  it  has  been  ruled  that  the 
Heads  of  Department  are  but  Secretaries  of  the  President, 
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administering  in  his  name,  and  by  his  authority,  the  subdivided 
powers  of  the  constitutional  Executive  of  the  United  States. 
(Ante,  p.  453.) 

And  in  another  opinion  q{  mine  it  has  been  ruled  that  the 
reports  of  the  First  Comptroller  in  the  accounts  of  the  Post 
Office  Department  are  only  ^' final  and  conclusive"  as  account" 
inffj  and  must  nevertheless  pass  und^r  the  ultimate  inspection, 
in  some  cases  of  the  Secretary  of  the  Treasury  and  in  others  of 
the  Postmaster  General,  who  will  approve  and  pay  a  given 
audited  account  or  not  in  their  discretion,  and  according  to 
their  sense  of  right,  as  in  all  the  other  pecuniary  business  of 
the  Government  lawfully  placed  under  the  supervision  of  this 
or  that  Head  of  Department ;  that  from  such  act  of  the  Secre- 
tary of  the  Treasury  or  Postmaster  General  an  appeal  lies  to 
the  President ;  and  that  in  any  stage  of  the  transaction,  either 
the  Secretary  of  the  Treasury,  the  Postmaster  General,  or  the 
President,  may  call  for  the  legal  advice  of  the  Attorney  Gene- 
ral.   (Ante,  p.  439.) 

Hence,  I  say,  it  must  be  legally  impossible  to  give  to  any 
special  provision  of  law  a  construction,  in  virtue  of  which  the 
Attorney  General  shall  become  First  Comptroller.  Other  supe- 
rior provisions  of  law  forbid  it.  The  Attorney  General  cannot 
be  thus  rendered  incapable  to  act  as  Attorney  General.  Nor 
can  he  be  thus  placed  in  the  condition  of  official  subordination 
pro  hoc  vice  to  the  Treasury  or  to  the  Postmaster  General. 

Entertaining  these  views,  it  became  obligatory  on  me  thought- 
fully to  examine  the  joint  resolution  of  Congress,  under  which 
the  present  reference  is  made. 

That  statute  is  in  the  following  words : 

'^  A  Resolution  providing  for  the  final  adjustment  of  certain 
cases  of  appeal  from  decisions  made  by  the  Auditor  of  the  Trea- 
sury for  the  Post  Office  Department. 

"  Resolved,  by  the  Senate  and  House  of  Representatives  of 
the  United  States  in  Congress  assembled — 

"  That  in  every  case  of  account  or  claim  not  finally  adjusted, 
upon  which  the  present  First  Comptroller  of  the  Treasury  as 
Auditor  of  the  Treasury  for  the  Post  Office  Department,  may 
have  decided,  which  may  have  been  thereafter  examined  by  an 
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auditor  in  said  office  on  new  testimony,  and  from  whose  decision 
an  appeal  has  been  taken  to  the  present  First  Comptroller  of  the 
Treasury,  it  shall  be  the  duty  of  the  Second  Comptroller  of  the 
Treasury  and  the  Commissioner  of  Customs  finally  to  adjust  the 
same^  and,  in  case  of  disagreement  between  the  said  Second 
Comptroller  and  Commissioner  of  Customs,  the  decision  of  the 
Attorney  General  shall  be  as  final  as  the  decision  of  the  First 
Comptroller  would  be  if  he  had  acted  under  the  eighth  section 
of  the  act  of  July  second,  eighteen  hundred  and  thirty-six*,  con- 
cerning the  organization  of  the  Post  Office  Department. 

"Approved  18th  March,  1856/' 

There  is  nothing  in  this  resolution  to  indicate  that  it  was  de- 
signed for  any  particular  case,  that  of  George  Whitman  or  any 
other.  It  is  general  in  terms,  providing  for  an  assumed  class 
of  cases, — ^that  is,  of  accounts  audited  by  the  present  First 
Comptroller  at  the  time  when  he  was  Sixth  Auditor,  and  now 
reaudited  and  appealed, — and  enacting  that  in  such  case  there 
shiall  be  a  substitute  First  Comptroller :  in  the  assumption,  it 
would  seem,  that  the  present  First  Comptroller  could  not  pro- 
perly hear  such  an  appeal. 

I  think  the  premises  do  not  justify  the  inference.  Why 
should  not  the  First  Comptroller  have  revised  this  act  of  the 
Sixth  Auditor  as  well  as  any  other?  He  had  audited  the 
account  on  a  particular  state  of  facts  and  rejected  it.  If  it 
was  lawful  to  reopen  the  auditing  at  all,  and  rehear  the  case,  it 
could  have  been  done  by  him,  if  he  continued  in  the  office  of 
Sixth  Auditor,  just  as  well  as  by  his  successor ;  and  there  is 
nothing  in  any  of  the  relations  of  the  case,  which  any  more 
incapacitates  him  to  examine  it  now  as  First  Comptroller,  than 
in  any  case  in  court  reheard  on  writ  of  review  or  on  order  of  a 
new  trial. 

But,  if  it  had  been  otherwise,  the  simple  and  obvious  course 
would  have  been  to  substitute,  for  such  a  case,  the  Second  Comp- 
troller in  place  of  the  First  Comptroller. 

Instead  of  that^  we  have  here  the  extraordinary  fact  of  the 
cumbrous  machinery  of  three  persons,  and  a  high  board  of  the 
Second  Comptroller  of  the  Treasury,  fhe  Commissioner  of 
Customs,  and  the  Attorney  General,  being  provided  to  discharge 
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temporarily,  and  perhaps  in  a  single  case,  the  ordinary  daily 
routine  of  the  accounting  duties  of  the  First  Comptroller. 

I  think  the  provision  an  ill-advised  one,  both  in  principle  and 
as  a  practical  means  of  auditing  an  account. 

I  am  aware  that  one  precedent  for  such  a  provision  is  said  to 
exist. 

But,  as  it  seems*  to  me,  the  supposed  precedent  is  a  very 
diflFerent  matter.  It  is  this :  In  1792,  the  sole  Auditor  of  the 
Treaiury  was  made  Comptroller.  If  the  mass  of  accounts, 
which  he  had  audited  as  Auditor,  were  to  come  before  him  as 
Comptroller,  the  effect  would  be  that  the  audited  accounts  would 
not  be  controlled  at  all.  There  was  at  that  time  no  Second 
Comptroller.  It  was  not  convenient  to  leave  the  accounts 
wholly  to  the  new  Auditor;  for  then  also  they  would  have 
remained  without  effective  control.  Under  these  peculiar  cir- 
cumstances, the  following  provision  was  enacted : 

"  In  every  case  of  account  or  claim  not  finally  rejected,  upon 
which  the  present  Comptroller  of  the  Treasury  as  Auditor  miay 
have  decided,  it  shall  be  the  duty  of  the  Commissioner  of  the 
Revenue  and  of  the  Auditor  of  the  Treasury  finally  to  adjust 
the  same,  and,  in  case  of  disagreement  between  the  said  Com- 
missioner and  Auditor,  the  decision  of  the  Attorney  General 
shall  be  final."     (i  Stat,  at  Large,  p.  281.) 

It  is  plain  that  the  inconvenience  to  be  remedied  in  that  case, 
and  the  means  at  hand  for  doing  it,  were  different  from  what 
they  are  in  the  present  one. 

Besides  which,  when  a  precedent  of  administrative  action  has 
no  repetition  for  a  period  of  sixty-three  years,  that  very  fact  is 
presumption  against  the  value  of  the  precedent. 

It  appears,  by  the  files  of  Congress,  that  the  present  resolu- 
tion, though  in  terms  meant  for  a  class  of  cases,  was  really 
meant  for  but  one,  that  of  George  Whitman.  I  do  not  think 
that  is  a  desirable  kind  of  legislation.  (Congressional  Globe, 
March  10,  1856.) 

At  the  same  time,  the  high  respect  which  I  entertain  for  the 
First  Comptroller  of  the  Treasury,  who,  as  it  appears  by  the 
same  document,  suggested,  and  for  the  Secretary  of  the  Trea- 
sury, who,  it  in  the  same  way  appears,  recommended,  this  resolu- 
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tion,  concurs  with  mj  legal  obligations  to  it  as  the  legislative  act 
of  Congress  and  the  President,  to  constrain  me  to  search  dili- 
gently for  some  construction  of  it,  which  may  render  it  exe- 
cutable in  the  present  case ;  confiding  in  the  hope  that  it  will 
then  be  repealed,  and  not  continue  to  stand  on  the  statute  book 
as  a  most  unsightly  anomaly  in  executive  administration,  and  a 
stumbling  block  to  future  Second  Comptrollers,  Commissioners 
of  Customs,  and  Attorneys  General. 

I  have  at  length  come  to  the  conclusion  that  the  resolution  is 
to  be  construed  as  follows : 

All  statutes  in  pari  materia  are  to  be  construed  together.  We 
must  read  this  resolution  in  the  light  of  other  acts  of  Congress 
regarding  the  functions  of  the  Attorney  General,  the  duties  of 
the  accounting  officers  of  the  Treasury,  and  the  accounts  of  the 
Post  Office  Department.  Thus  considered,  the  only  possible 
effect  of  the  resolution,  in  my  judgment,  is,  to  require  me  to  give 
to  you  legal  advice  on  any  question  of  law,  concerning  which 
you  may  differ  in  the  course  of  your  appellate  auditing  of  the 
account  of  George  Whitman.  I  think  it  is  your  province,  as  it 
is  in  the  line  of  your  accustomed  duties,  to  audit  the  account, 
which  includes  the  ascertainment  of  all  facts.  If,  in  so  doing, 
you  find  that  you  disagree  upon  matters  of  law  involved,  then 
it  will  be  incumbent  on  me  to  determine  the  law,  in  the  accus- 
tomed line  of  the  office  of  Attorney  General. 

You,  as  the  joint  substitutes  of  the  First  Comptroller,  have 
to  re*examine  the  auditing  of  the  Sixth  Auditor  in  this  case, 
subject,  in  the  performance  of  that  duty,  to  all  the  general  pro- 
visions of  the  act  of  1836,  precisely  the  same  as  if  it  were  in 
the  routine  of  accounts  between  Auditor  and  ComptrQller.  The 
joint  resolution  makes  no  change  of  the  general  law  in  this 
relation.  It  enacts  that  the  Second  Comptroller  and  the  Com- 
missioner of  Customs  together  shall,  for  this  case,  do  that 
which  is  done  for  other  cases  by  the  First  Comptroller.  Of 
course,  when  the  present  auditing  shall  have  been  controlled  by 
you,  either  with  or  without  my  advice,  as  the  case  may  be,  your 
report  will  have  to  be  certified  to  the  Postmaster  General,  as  in 
all  other  cases,  for  execution. 

The  only  difference  in  this  respect  between  the  accounts  of 
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the  Post  Office  Department  and  those  of  the  Navy  or  the  War 
Department  is,  that  in  the  latter  the  auditing  of  the  Auditor  is 
sapervised  by  the  proper  Comptroller  as  of  course,  and  in  the 
former  only  upon  objections  to  the  auditing  being  taken  by  the 
claimant  or  by  the  Postmaster  General. 

I  therefore  now  recommit  the  papers  in  this  case  to  your 
hands. 

I  have  the  honor  to  be,  very  respectfully, 

c.  cusHma 

J.  M.  Brodhbab, 

Second  Comptroller. 
H.  J.  Anderson, 

OommUeioner  of  Cfustoms. 


IRREGULAR  SHIPMENT  OF  SEAMEN. 

No  indictment  lies  against  a  master  of  a  ship  for  discharging  irregularly,  in  a 

foreign  port,  a  seaman  shipped  irregularly  in  the  United  States. 
Bat  a  qui  (am  salt  lies  for  the  irregular  shipment. 

Attorney  General's  Office, 

June  27,  1856. 

Sir:  The  letter  of  the  Commercial  Agent  of  the  United 
States  at  St  Thomas,  with  its  enclosure,  communicated  to  me 
by  your  letter  of  the  8th  of  February,  presents  the  following 
case: 

The  brig  Ann  Elizabeth,  having  shipped  a  crew  at  Baltimore, 
arrived  at  St.  Thomas  having  on  board  a  cook  of  the  name  of 
Nelson  Summers,  who  was  shipped  at  Town  Point  after  leaving 
Baltimore,  and  still  within  the  United  States,  but  whose  name 
was  not  borne  on  the  shipping  articles. 

At  St.  Thomas,  Summers  being  found  to  be  partially  or 
wholly  disabled  by  sickness,  wished  to  get  discharged,  in  which 
case  he  would  have  obtained  advance  wages :  but  the  master  of 
the  brig  contrived  to  leave  him  behind  without  a  regular  dis- 
charge, and  he  thus  came  upon  the  Commercial  Agent  as  a  des- 
titute seaman. 
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The  qaestioQ  is  whether  any,  and  if  any,  what  remedy  exists 
against  the  master. 

Acts  of  Congress  make  provision  for  the  shipment  of  seamen 
at  the  port  of  clearance  in  the  United  States  or  in  any  foreign 
port,  and  for  the  specific  punishment  of  the  master  in  case  he 
shall  not,  on  his  return,  lawfully  account  for  all  seamen  thus 
shipped.  (Act  of  February  28, 1803,  ii  Stat,  at  Large,  p.  203; 
Act  of  July  20,  1840,  v  Stat,  at  Large,  p.  395.) 

But  it  does  not  appear  that  the  provisions  of  law  in  this 
relation  comprehend  the  case  of  a  seaman  irregularly  shipped 
in  the  United  States.  . 

There  is  also  a  provision  of  law  for  indicting  the  master,  who 
shall,  during  his  being  abroad,  ^^  maliciously  and  without  justi- 
fiable cause  force  any  officer  or  mariner  of  such  ship  on  shore 
or  leave  him. behind,  in  any  foreign  port  or  place,  or  refuse  to 
bring  home  again,  all  such  of  the  officers  and  mariners  of  such 
ship,  whom  he  carried  out  with  him,  as  are  in  condition  to 
return,  and  willing  to  return,  when  he  shall  be  ready  to  pro- 
ceed on  his  homeward  voyage."  (Act  of  March  3,  1825,  iv 
Stat,  at  Large,  p.  117.) 

I  doubt  whether  the  case  comes  within  the  scope  of  this 
statute. 

In  fact,  the  only  enactment,  which  seems  to  me  certainly  to 
meet  the  case,  is  the  following :  ^ 

<^  That  in  all  cases  of  private  vessels  of  the  United  States 
sailing  from  a  port  in  the  United  States  to  a  foreign  port, 
the  list  of  the  crew,  made  as  heretofore  directed  by  law,  shall 
be  examined  by  the  collector  for  the ,  district  from  which  the 
vessel  shall  clear  out,  and,  if  approved  by  him,  shall  be  certified 
accordingly.  And  no  person  shall  be  admitted  or  employed  as 
aforesaid  on  board  any  vessel  aforesaid,  unless  his  name  shall 
have  been  entered  on  the  list  of  the  crew,  approved  and  certi- 
fied by  the  collector  for  the  district  from  which  the  said  vessel 
shall  clear  out  as  aforesaid."  (Act  of  March  3,  1813,  ii  Stat. 
at  Large,  p.  809.) 

But  the  remedy,  under  this  statute,  is  by  qui  tarn  prosecution, 
and  of  course  not  upon  process  instituted  by  the  Government. 

I  have  come  to  the  conclusion  under  these  circumstances  to 
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advise  that  no  further  steps  in  the  matter  be  attempted  in 
behalf  of  the  United  States. 

I  have  the  honor  to  be,  very  respectfully, 

0.  GUSHING. 
Hon.  Wm.  L.  Mabcy, 
Secretary  of  State. 


MALTREATMENT  OF  SEAMEN  BY  SHIPMASTER. 

The  master  of  a  ship  is  indictable  for  acts  of  Tiolence  to  a  seaman  on  board 
the  ship  in  the  harbor  of  Charleston. 

Attorney  General's  Office, 

June  27,  1856. 
Sir  :  You  communicated  to  me,  some  time  since,  a  letter  of 
the  consul  of  the  United  States  at  Liverpool,  representing  the 
case  of  one  Daniel  Smith,  who  died  in  that  city,  as  would  appear 
from  his  own  ante  mortem  statement,  of  injuries  received  on 
board  the  American  ship  George  A.  Hopley,  in  the  harbor  of 
Charleston. 

If  the  statement  be  true,  the  master  of  the  ship  is  indictable 
under  the  provisions  of  the  act  of  March  3,  1835.  (iv  Stat,  at 
Large,  p.  776.) 

There  is  reaion  to  fear  that  no  legal  proof  of  the  facts  may 
be  attainable.     Nevertheless,  the  papers  have  been  transmitted 
to  the  Attorney  of  the  United  States  for  South  Carolina. 
I  am,  very  respectfully, 

C.  CUSHING. 
Hon.  Wm.  L.  Marcy, 

Secretary  of  State. 
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PRE-EMPTION  FOR  CITY  OR  TOWN  SITES. 

Portions  of  the  public  l&nds,  to  the  amount  of  three  hundred  and  twenty  acres, 
may  be  taken  up  by  indiyidnals  or  pre-emptioners  for  city  or  town  sites. 

The  same  rules  as  to  proof  of  ooeopation  apply  in  the  oase  of  munioipali  as  of 
agricultural,  pre-emption. 

Attorney  General's  Opfice, 

July  2,  1856. 

Sir:  Your  communication  of  the  20th  May,  transmitting 
papers  regarding  Superior  City  (so  called)  in  the  State  of  Wis- 
consin, submits  for  consideration  three  precise  questions  of  law; 
two  of  them  presenting  inquiry  of  the  legal  relations  of  locations 
for  town  sites  on  the  public  doniliin,  and  the  third  presenting 
inquiry  of  another  matter,  which,  although  pertinent  to  the 
case,  yet  is  comprehended  in  a  perfectly  distinct  class  of  legal 
relations. 

I  propose,  in  this  communication,  to  reply  only  upon  the  two 
first  questions. 

The  act  of  Congress  of  April  24,  1841,  entitled  "An  act  to 
appropriate  the  proceeds  of  the  sales  of  the  public  lands  and  to 
grant  pre-emption  rights,''  contains,  in  section  10th,  the  follow- 
ing provision :  "  No  lands  reserved  for  the  support  of  schools, 
nor  lands  acquired  by  either  of  the  two  last  treaties  with  the 
Miami  tribe  of  Indians  in  the  State  of  Indiana,  or  which  may 
be  acquired  of  the  Wyandot  tribe  of  Indians  in  the  State  of 
Ohio,  or  other  Indian  reservation  to  which  the  title  has  been  or 
may  be  Extinguished  by  the  United  States  at  any  time  during 
the  operation  of  this  act ;  no  sections  of  land  reserved  to  the 
United  States  alternate  to  other  sections  of  land  granted  to 
any  of  the  States  for  the  construction  of  any  canal,  railroad,  or 
other  public  improvement ;  no  sections  or  fractions  of  sections 
included  within  the  limits  of  any  incorporated  town ;  no  portions 
of  the  public  lands  which  have  been  selected  for  the  site  of  a 
city  or  town ;  no  parcel  of  a  lot  of  land  actually  settled,  or 
occupied  for  the  purposes  of  trade  and  not  agriculture ;  and  no 
lands  on  which  are  situated  any  known  salines  or  mines,  shall 
be  liable  to  entry  under  or  by  virtue  of  this  act."  (v  Stat,  at 
Large,  p.  456.) 
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An  act  passed  May  23, 1844,  entitled  "An  act  for  the  relief 
of  citizens  of  towns  npon  the  lands  of  the  United  States  under 
certain  circumstances,"  provides  as  follows : 

"That  whenever  any  portion  of  the  surveyed  public  lands 
has  been  or  shall  be  settled  upon  and  occupied  as  a  town  site, 
and  therefore  not  subject  to  entry  under  the  existing  pre- 
emption laws,  it  shall  be  lawful,  in  case  such  town  or  place 
shall  be  incorporated,  for  the  corporate  authorities  thereof,  and 
if  not  incorporated,  for  the  judges  of  the  county  court  for  the 
county  in  which  such  town  may  be  situated,  to  enter  at  the 
proper  land  office,  and  at  the  minimum  price,  the  land  so  settled 
and  occupied,  in  trust  for  the  several  use  and  benefit  of  the 
several  occupants  thereof,  according  to  their  respective  interests ; 
the  execution  of  which  trust,  as  to  the  disposal  of  the  lots  in 
said  town,  and  the  proceeds  of  the  sales  thereof,  to  be  conducted 
under  such  rules  and  regulations  as  may  be  prescribed  by  the 
legislative  authority  of  the  state  or  territory  in  which  the  same 
is  situated:  Provided,. thsit  the  entry  of  the  land  intended  by 
this  act  be  made  prior  to  the  commencement  of  a  public  sale 
of  the  body  of  land  in  which  it  is  included,  and  that  the  entry 
shall  include  only  such  land  as  is  actually  occupied  by  the 
town,  and  be  made  in  conformity  to  the  legal  subdivisions  of 
the  public  lands  authorized  by  the  act  of  the  twenty-fourth  of 
April,  one  thousand  eight  hundred  and  twenty,  and  shall  not  in 
the  whole  exceed  three  hundred  and  twenty  acres  |  and  Pro- 
vided also,  that  the  act  of  the  said  trustees,  not  made  in  con- 
formity to  the  rules  and  regulations  herein  alluded  to^  shall  be 
void  and  of  none  effect:"  *  *  *    (v  Stat  at  Large,  p,  687.) 

Upon  which  statutes  you  present  the  following  questions  of 
construction : 

"1st.  What  is  the  legal  signification  to  bo  given  to  the 
words,  *  portions  of  the  public  lands  which  have  been  selected 
as  the  site  for  a  city  or  town,'  which  occur  in  the  pre-emption 
law  of  1841,  and  which  portions  of  the  public  lands  are  by 
said  act  exempted  from  its  provisions?  Do  they  authorize 
selections  by  individuals  with  a  view  to  the  building  thereon  of 
a  city  or  town,  or  do  they  contemplate  a  selection  made  by 
authority  of  some  special  law? 

2d.  "  Do  the  words  in  the  act  of  23d  May,  1844,  *  and  that  the 
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entry  shall  include  only  such  land  as  is  actually  occupied  by 
the  town/  restrict  the  entry  to  those  quarter  quarter-sections, 
or  forty  acre  subdivisions,  alone,  on  which  houses  have  been 
erected  as  part  of  said  town,  or  do  they  mean,  only,  that  the 
entry  shall  not  embrace  any  land  not  shown  by  the  survey  on 
the  ground,  or  the  plat  of  the  town,  to  be  occupied  thereby,  and 
not  to  exceed  820  acres,  which  is  to  be  taken  by  legal  subdi- 
visions, according  to  the  public  survey,  and  to  what  species  of 
<  legal  subdivisions'  is  reference  made  in  said  act  of  1844  ?" 

These  questions,  as  thus  pi^^sented  by  you,  are  abstract  ques- 
tions of  law, — namely,  of  the  construction  of  statutes.  They 
are  distinctly  and  clearly  stated,  m  as  not  to  require  of  me 
any  investigation  of  external  facts  to  render  them  more  intelli- 
gible. Nor  do  they  require  of  me  to  attempt  to  make  applica- 
tion of  them  to  any  actual  case,  conflict  of  right,  or  controversy 
either  between  private  individuals  or  such  individuals  and  the 
Crovernment. 

It  is  true  that,  accompanying  your  communication,  there  is  a 
great  mass  of  representations,  depositions,  aipiments,  and  other 
papers,  which  show  that  the  questions  propounded  by  you  are 
not  speculative  ones,  and  that,  on  the  contrary,  they  bear,  in 
some  way,  on  matters  of  interest,  public  or  private,  to  be  decided 
by  the  Department.  But  those  are  matters  for  you,  not  for  me, 
to  determine.  You  have  requested  my  opinion  of  certain  points 
of  law,  to  be  used  by  you,  so  far  as  you  see  fit,  in  aid  of  such 
your  own  determination.  I  am  thus  happily  relieved  of  the 
task  of  examining  and  undertaking  to  analyze  the  voluminous 
documents  in  the  case :  more  especially  as  your  questions,  while 
precise  and  complete  in  themselves,  derive  all  needful  illustra- 
tion from  the  very  instructive  report  in  the  case- of  the  present 
Oommissioner  of  Public  Lands  and  the  able  brief  on  the  subject 
drawn  up  in  your  Department. 

I.  To  return  to  the  questions  before  me :  the  first  is  in  sub* 
stance  whether  the  words  in  the  act  of  1841, — "  portions  of  the 
public  land  which  have  been  selected  as  the  site  for  a  city  or  a. 
town,''— ^are  to  be  confined  to  cases  of  such  selection  in  virtue 
of  some  special  authority,  or  by  some  official  authority  ? 

I  think  not,  for  the  following  reasons : 
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The  statute  does  not  by  any  words  of  legal  intendment 
say  so. 

The  next  preceding  clause  of  the  act,  which  speaks  of  lands 
"  included  within  the  limits  of  any  incorporated  town,"  implies 
the  contrary,  in  making  separate  pitovision  for  a  township  ex- 
isting by  special  or  public  authority. 

The  next  succeeding  clause,  which  speaks  of  land  ^^  actually 
settled  or  occupied  for  the  purposes  of  trade  and  not  agricul- 
ture," leads  to  the  same  conclusion ;  for  why  should  selection 
for  a  town  site  require  special  aitfhority  any  more  than  occu- 
pation for  the  purposes  of  teade  ? 

The  general  scope  of  tiff  act  has  the  same  tendency.  Its 
general  object  is  to  regulate,  in  behalf  of  individuals,  the  ac- 
quisition of  the  public  domain  by  pre-emption,  after  voluntary 
occupation  for  a  certain  period  of  time,  and  under  other  pre- 
scribed circumstances.  In  doing  this,  it  gives  a  preference  pre- 
emption to  certain  other  uses  of  the  public  land,  by  excluding 
such  land  from  liability  to  ordinary  pre-emption.  Among  the 
uses  thus  privileged,  and  to  which  precedence  in  pre-emption  is 
accorded,  are,  1.  ^^  Sections,  or  fractions  of  sections  included 
within  the  limits  of  any  incorporated  town;"  2.  "Portions  of 
the  public  land  which  have  been  selected  for  the  site  of  a  city 
or  town ;"  and,  8.  "  Land  actually  settled  or  occupied  for  the 
purposes  of  trade,  and  not  agriculture."  Now,  it  is  not  easy  to 
see  any  good  reason  why,  if  individuals  may  thus  take  volun- 
tarily for  the  purposes  of  agriculture,  they  may  not  also  take 
for  the  purposes  of  a  city  or  town.  The  statute  assumes  that 
the  purposes  of  a  city  or  town  have  preference  over  those  of 
trade,  and  still  more  over  those  of  agriculture.  Yet  indivi- 
duals may  take  for  either  of  latter  objects :  a  fortiori  they  may 
take  for  a  city  or  town. 

Why  should  it  be  assumed  that  individual  action  in  this 
respect  is  prohibited  for  towns  any  more  than  for  trade  or  agri- 
culture? It  does  not  concern  the  Government  whether  two 
persons  pre-empt  one  hundred  and  sixty  acres  each  for  the  pur- 
poses of  agriculture,  or  for  the  purpose  of  a  town,  except  that 
the  latter  object  will,  incidentally,  be  more  beneficial  to  the 
Government.  Nor  is  there  any  other  consideration  of  public 
policy  to  induce  the  Government  to  endeavor  to  discourage  the 
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formation  of  towns.  Why,  theot,  objeot  to  indiyiduala  taking 
up  a  given  quantity  of  land  in  one  case  rather  than  in  the 
other  ? 

Finally,  the  act  of  1844  definitively  construes  the  act  of 
1844,  and  proves  that  the  ^'sdection"  fmt  town  sites  there 
spoken  of  may  be  either  by  public  authority  or  by  individuals ; 
— that  the  word  is  for  that  reaison  designedly  general,  and  with- 
out qualification,  but  must  be  fixed  by  occupation.  That  act 
supposes  public  land  to  be  ^^  settled  upon  and  occupied  as  a 
town  site,"  and  ''  therefore"  not  subject  to  entry  under  the  ex- 
isting pre-emption  laws.  This  description  identifies  it  with  the 
land  ^'  selected  for  the  site  of  a  city  or  town,"  in  the  previous 
act.  It  limits  the  quantity  so  to  be  selected,  that  is,  settled  or 
occupied,  to  those  hundred  and  twenty  acres,  and  otherwise 
regidates  the  selection  as  hereinafter  explained.  It  then  pro- 
vides how  such  town  site  is  to  be  entered  and  patented.  If  the 
town  be  incorporated,  then  the  entry  is  to  be  made  by  its  cor- 
porate authorities.  If  the  town  be  not  incorporated,  tiien  it 
may  be  entered  in  the  name  of  the  judges  of  the  county  court 
of  the  county,  in  which  the  projected  town  lies,  "in  trust  for 
the  several  use  and  benefit  of  the  several  occupants  thereof, 
according  to  their  respective  interests."  Here  we  have  express 
recognition  of  voluntary  selection  and  occupancy  by  individuals, 
and  provision  for  means  by  which  legal  title  in  their  behalf 
may  be  acquired  and  patented. 

I  am  aware  that,  by  numerous  statutes  anterior  to  the  act  of 
1841,  provision  is  made  for  the  authoritative  selection  of  town 
sites  in  special  cases ;  but  such  provisions  do  by  no  means  ex- 
clude or  contradict  the  later  enactment  of  a  general  provision 
of  law  to  comprehend  all  cases  of  selections  for  town  sites, 
whether  authoritative  or  voluntary.  I  think  the  act  of  1841, 
conatrued  in  the  light  of  the  complementary  act  of  1844,  as  it 
must  be,  pirovides  clearly  for  both  oontingeneies  or  conditions 
of  the  subject.  Amoog  the  anterior  acts,  however,  is  one  of 
great  importanee  and  signifieancy  mpcw  this  point,  more  espe- 
cially as  that  act  received  exposition  at  the  time  from  the  pro- 
per dc^rtments  of  the  Goverunent.  I  allude  to  the  act  of 
June  22d,  1888,  entitled  "  An  act  to  grant  pre-emption  rights 
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to  settlers  on  the  public  lands."  This  act,  like  that  of  1841, 
contains  a  provision  reserving  certain  lands  from  ordinary  pre- 
emption, among  which  are : 

"  Any  portions  of  public  lands,  surveyed  or  otherwise,  which 
have  been  actually  -selected  as  sites  for  cities  or  towns,  lotted 
into  smaller  quantities  than  eighty  acres,  and  settled  upon  and 
occupied  for  the  purposes  of  trade,  and  not  of  agricultural  cul- 
tivation and  improvement,  or  any  land  specially  occupied  or 
reserved  for  town  lots,  or  other  purposes,  by  authority  of  the 
United  States."    (v  Stat,  at  Large,  p.  251.) 

Here  the  "selection"  generally,  and  the  "selection"  by 
authority,  are  each  provided  for  eo  nomine.  It  is  obvious  that 
the  provision  in  the  latter  case  is  made  for  certainty  only; 
since,  by  the  general  rules  of  statute  construction,  no  ordinary 
claim  of  pre-emption  could  attach  to  reservations  made  by  au- 
thority of  the  United  States.  The  effective  provision  in  the 
enactment  quoted,  must  be  of  selections  not  made  by  the  autho- 
rity of  the  United  States. 

In  point  of  fact  the  provision  was  construed  by  the  Depart- 
ment to  include  all  voluntary  selections :  lands,  says  the  chrcu- 
lar  of  the  General  Land  OfSce  of  July  8, 1888,  "  which  settlers 
have  selected  with  a  view  of  building  thereon  a  village  or 
city." 

It  seems  to  me  that  the  same  considerations,  which  induced 
this  construction  of  the  word  "  selection"  in  the  act  of  1838, 
dictate  a  similar  construction  of  the  same  word  in  the  subse- 
quent act. 

Besides  which,  when  a  word  or  words  of  a  statute,  which 
were  of  uncertain  signification  originally,  but  which  have  been 
construed  by  the  proper  authority,  are  repeated  in  a  subse- 
quent statute,  that  is  understood  as  being  not  a  repetition 
merely  of  the  word  with  the  received  construction,  but  an  im- 
plied legislative  adoption  even  of  such  construction. 

II.  The  second  question  is  of  the  construction  of  the  act  of 
1844,  supplemental  to  that  of  1841 ;  and  as  the  construction 
of  the  elder  derives  aid  from  the  language  of  the  later  one,  so 
does  that  of  the  latter  from  the  former.  The  question  is  divi- 
sible into  sub-questions. 

1.  Does  the  phrase  "  that  the  entry  (for  a  townniite)  shall 
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include  only  such  land  as  is  actually  occupied  by  the  town," 
restrict  the  entry  to  those  quarter  quarter-sections,  or  forty 
acre  subdivisions  alone,  on  which  houses  have  been  erected  as 
part  of  said  town  ? 

2.  What  is  the  meaning  of  the  phrase  in  the  act  "  legal  sub- 
divisions of  the  public  lands,"  in  "conformity"  with  which  the 
entry  must  be  made  ? 

I  put  the  two  acts  together,  and  find  that  they  provide  for  a 
system  of  pre-emptions  for,  among  other  things,  agricultural 
occupation,  commercial  or  mechanical  occupation,  and  munici- 
pal occupation. 

In  regard  to  agricultural  occupation,  the  laws  provide  that, 
in  certain  cases  and  conditions,  one  person  may  pre-empt  one 
-  hundred  and  sixty  acres,  and  that  in  regard  to  municipal  occu- 
pation a  plurality  of  persons  may,  in  certain  cases  and  condi- 
tions, pre-empt  three  hundred  and  twenty  acres.  In  the  latter 
contingency,  there  is  no  special  privilege  as  to  quantity,  but  a 
disability  rather;  for  two  persons  together  may  pre-empt  three 
hundred  and  twenty  acres  by  agricultural  occupation,  and  after- 
wards convert  the  land  into  a  town  site,  and  four  persons  toge- 
ther might  in  the  same  way  secure  six  hundred  and  forty  acres, 
to  be  converted  ultimately  into  the  site  of  a  town ;  while  the 
same  four  persons,  selecting  land  for  a  town  site,  can  take  only 
three  hundred  and  twenty  acres.  In  both  forms  the  parties 
enter  at  the  minimum  price  of  the  public  lands.  The  chief 
advantage,  which  the  pre-emptors  for  municipal  purposes  enjoy, 
is,  that  they  have  by  statute  a  preference  over  agricultural  pre- 
emptors,  the  land  selected  for  a  town  site  being  secured  by 
statute  against  general  and  ordinary,  that  is,  agricultural  pre- 
emption. In  all  other  respects  material  to  the  present  inquiry, 
we  may  assume,  for  the  argument's  sake  at  least,  that  the  two 
classes  stand  on  a  footing  of  equality,  as  respects  either  the 
conflicting  interests  of  third  persons,  or  the  rights  of  the  Gov- 
ernment. 

Now,  the  rights  of  an  agricultural  pre-emptor  we  understand. 
He  is  entitled,  if  he  shall  "  make  a  settlement  in  person  on  the 
public  lands,"  and  "shall  inhabit  and  improve  the  same,  and 
shall  erect  a  dwelling  thereon,"  to  enter,  "  by  legal  subdivisions 
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any  number  of  acres  not  exceeding  one  hundred  and  sixty,  or 
a  quarter  section  of  land,  to  include  the  residence  of  such 
claimant."  (Act  of  1841,  s.  10.)  And  of  two  settlers  <m  '*  the 
same  quarter-section  of  land,*'  the  earlier  one  is  to  have  Ae 
preference.     (Sec.  11.) 

Now,  was  it  ever  imagined  that  sudi  claimant  must  personally 
inhabit  every  quarter-quarter-section  of  his  claim  ?  That  he 
must  have  under  cultivation  every  quarter-quarter-section? 
That  he  must  erect  a  dwelling  on  every  quarter-quarter-sec- 
tion ?  And  that,  if  he  failed  to  do  this,  any  such  quarter  of 
his  quarter-section  might  be  pre-empted  by  a  later  occupant? 

There  is  no  pretension  that  such  is  the  condition  of  the  ordi- 
nary pre-emptor,  and  that  he  is  thus  held  to  inhabit,  to  culti- 
vate, to  dwell  on,  every  quarter-quarter-section,  under  penalty 
of  having  it  seized  by  another  pre-emptor,  or  entered  in  course 
by  any  public  or  private  purchaser.  He  is  to  provide,  accord- 
ing to  the  regulations  of  the  Land  Office  or  otherwise,  indicia, 
by  which  the  limits  of  his  claim  shall  be  known, — he  must  per- 
form acts  of  possession  or  intended  ownership  on  the  land,  as 
notice  to  others ; — and  that  suffices  to  secure  his  rights  under  the 
statute.  It  is  not  necessary  for  him  to  cultivate  every  separate 
quarter  of  his  quarter-section ;  it  is  not  necessary  for  him  even 
to  enclose  each ;  it  only  needs  that  in  good  faith  he  take  pos- 
session, with  intention  of  occupation  and  settlement,  and  pro- 
ceed in  good  faith  to  occupy  and  settle,  in  such  time,  and  in 
such  manner,  as  belong  to  the  nature  of  agricultural  occupation 
and  settlement. 

Why  should  there  be  a  different  rule  in  regard  to  occupants 
for  municipal  pre-emption  ?  The  latter  is,  by  the  very  tenor 
of  the  law,  the  preferred  object.  Why  should  those  interested 
in  it  be  subject  to  special  disabilities  of  competing  occupancy  ? 
I  cannot  conceive. 

It  is  obvious  that,  in  municipal  settlement,  as  well  as  agricul- 
tural, there  must  be  space  of  time  between  the  commencement 
and  the  consummation  of  occupation.  There  will  be  a  moment, 
when  the  equitable  right  of  the  agricultural  settler  is  fixed, 
althou^  he  have  as  yet  done  nothing  more  in  tibe  way  of 
inhabiting  or  improving  than  to  cut  a  tree,  or  drive  a  stake 
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kito  the  earth*  And  it  may  be  long  before  he  improves  each 
one  of  all  his  qnarter-qaarternieetions.  So,  in  principle,  it  is 
in  the  case  of  settlement  for  a  town.  We  most  deal  urith  such 
things  according  to  their  nature.  Towns  do  not  spring  into 
existence  consummate  and  complete.  Nor  do  they  commence 
with  eight  houses,  systematically  distributed^  each  in  the  centre 
of  a  forty-acre  lot*  And  in  the  case  of  a  town  settlement  of 
three  hundred  and  twenty  acres,  as  well  as  that  of  a  farm  site 
of  one  hundred  and  sixty  acres,  all  which  can  be  lawiPully 
requisite  to  commnnicate  to  the  occupants  the  right  of  pre- 
emption to  the  block  of  land,  including  every  one  of  its 
quarter-quarter-sectioBS, — is  improvement,  or  indication  of  the 
improvement,  df  the  entire  block,-^acts  of  possession  or  use 
regarding  it,  consonant  with  the  nature  of  the  thing.  That,  in 
a  farm,  will  be  the  erection  of  a  house  and  outhouses,  cultiva- 
tion, and  use  of  pasturage  or  woodland :  in  a  town,  it  will  be 
erecting  houses  or  shops,  platting  out  the  land,  grading  or 
opening  streets,  and  the  like  signs  and  marks  of  occupation  or 
special  destination. 

The  same  considerations  lead  to  the  conclusion  that  it  would 
not  be  just  to  confine  the  proofs  of  occupation  to  facts  existbg 
at  its  very  incipiency.  The  inchoate  or  equitable  right,  as 
against  all  others,  begins  from  the  beginning  of  the  occupation : 
the  ultimate  sufficiency  of  that  occupation  is  to  be  determined 
in  part  by  subsequent  facts,  which  consummate  the  occupation, 
and  also  demonstrate  its  bonafidei.  If  it  were  otherwise,  there 
would  be  end  of  all  the  advantage  expressly  given  by  the  sta* 
tute  to  priority  of  .occupation.  Take  the  case  of  agricultural 
pre-emptions  for  example.  A  settler  enters  in  good  faith  upon 
a  quarter-section  for  pre-emptbn ;  his  entry,  at  first,  attaches 
physically  to  no  more  than  Ae  rood  of  land  on  which  he  is 
commencing  to  construct  a  habitation.  Is  that  entry  confined 
in  effect  to  a  single  quarter-quarter  ?  Can  other  settlers,  the 
next  day,  enter  upon  all  the  adjoining  quarter-quarters,  and 
thus  limit  the  first  settler  to  the  single  quarter-quarter  on  which 
his  dwelling  is  commenced  ?  Is  all  proof  of  occupation  in  his 
ease,  when  he  comes  to  prove  up  his  title,  to  be  confined  to  acts 
anterior  to  the  date  of  conflict  ?     Clearly  not.     The  inchoate 
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title  of  the  first  occupant  ripens  into  a  complete  one  by  the 
series  of  acts  on  his  part  subsequent  to  the  original  occupation. 

In  the  statement  of  the  case  prepared  in  your  office,  it  is 
averred  that  numerous  precedents  exist  in  the  Land  Office,  not 
only  of  the  allowance  of  town  pre-emptions  as  the  yoluntarv 
selection  of  individuals,  but  also  of  the  application  to  such  pre- 
emption claims  of  the  ordinary  construction  of  the  word  ''  occu* 
pation*'  habitually  applied  to  agricultural  pre-emption  claims. 
That  is  to  say,  it  has  been  the  practice  of  the  Government,  not  to 
consider  municipal  occupation  ^^  circumscribed  by  the  forty-acre 
subdivisions  actually  built  upon ;  *  "^  but  that  such  occupation 
was  (sufficiently)  evidenced,  either  by  an  actual  survey,  upon 
the  ground,  of  said  town  into  streets,  alleys,  acA  blocks,  or  the 
publication  of  a  plat  of  the  same  evidencing  the  connection 
therewith  of  the  p'ublip  surveys,  so  as  to  give  notice  to  others  . 
of  the  extent  of  the  town  site:" — all  this,  within  the  extreme 
limits,  of  course,  of  the  three  hundred  and  twenty  acres  pre- 
scribed by  the  statute. 

I  think  the  practice  of  the  Land  Office  in  this  respect,  as 
thus  reported,  is  lawful  and  proper :  it  being  understood,  of 
course,  that  thus  the  acts  of  alleged  selection,  possession,  and 
occupation  are  performed  in  perfect  good  faith. 

Something  is  hinted,  in  the  report  of  the  Commissioner,  as  to 
the  speculation-character  of  the  proposed  town  settlement, — and, 
in  the  official  brief  accompanying  your  letter,  as  to  the  specu- 
lation-character of  the  proposed  agricultural  pre-emption.  I 
suppose  it  must  be  so,  if  the  land  in  question  has  peculiar  apti- 
tude for  municipal  uses.  But  how  is  that  material  ?  The  object, 
in  either  mode  of  attaining  it,  is  a  lawful  one.  Two  persons 
may  lawfully  pre-empt  a  certain  quantity  of  land  under  the 
general  law,  and  intend  a  town  rite  without  saying  so ;  or  they 
may  pre-empt  avowedly  for  a  town  site.  As  between  the  two 
courses,  both  having  the  same  ultimate  destination,  it  would  not 
seem  that  there  could  be  any  cause  of  objection  to  the  more 
explicit  one. 

So  much  for  the  first  branch  of  the  second  question.  As  to 
the  second  branch  of  it,  the  same  line  of  reasoning  leads  to 
equally  satisfactory  results. 
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The  municipal  pre-emptor,  like  the  agricultural  pre-emptor, 
is  required  to  take  his  land  in  conformity  with  ^^  the  legal  sub- 
divisions of  the  public  lands/'  I  apprehend  the  import  of  the 
requirement  is  the  same  in  both  cases.  Neither  class  of  pre- 
emptors  is  to  break  the  legal  Subdivisions  as  surveyed.  The 
pre-emptor  in  either  case  may  take  fractional  sections  if  he 
willy  but  he  is  in  every  case  to  run  his  extrAne  lines  with  the 
lines  of  the  surveyed  subdivisions.  In  fine,  as  it  seems  to  me, 
there  is  nothbg  of  the  preqent  case,  in  so  far  as  appears  by  the 
questions  presented,  and  the  official  reports  and  statement  by 
which  they  are  explained,  except  a  conflict  of  claim  to  two  or 
three  sectional  subdivisions  of  land  between  different  sets  of 
pre-emptors,  one  set  being  avowed  municipal  pre-emptors,  and 
the  other  professed  agricultural  pre-emptors,  but  both  sets 
.having  in  reality  the  same  ulterior  purposes  in  regard  to  the 
use  of  the  land.  The  Government  has  no  possible  concern  in 
the  controversy,  except  to  deal  impartially  between  the  parties 
according  to  law.  The  agricultural  pre-emptors  contend  that 
different  rules  of  right  as  to  the  power  of  individual  or  private 
occupation,  and  as  to  the  criteria  of  valid  occupation,  apply  to 
them,  as  against  their  adversaries.  The  municipal  pre-emptors 
contend  that  the  same  rules  of  eqilal  right,  inceptive  and  pro- 
gressive, in  these  respects,  apply  to  both  classes  of  pre-emptors. 
I  think  that  the  latter  view  of  the  law  is  correct,  according  to 
its  letter,  its  spirit,  and  the  settled  practice  of  the  Govern- 
ment. 

The  investigation  of  the  facts  of  the  case,  and  the  applica- 
tion of  the  law  to  the  facts,  are,  of  course,  duties  of  your  De- 
partment. 

I  leave  here  the  first  and  second  questions ;  and,  proposing 
to  reply  at  an  early  day  on  the  third  question, 
I  have  the  honor  to  be,  very  respectfully, 

0.  GUSHING. 

Hon.  RoBBBT  McGlbllakd, 

Secretary  of  the  Interior. 
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8EBA8TUN  MILITAEY  BBSERVATION. 

Suggestions  as  to  the  Talidity  of  the  title  of  the  United  States  to  the  Indian 
reserration  of  the  Tejon  in  California. 

# 

Attornet  General's  Office, 
«  July  3,  1856. 

Sir  :  Tour  commanication  of  the  26th  ultimo,  enclosing  a 
report  of  the  Commissioner  of  Indian  Affairs,  and  other  papers, 
relating  to  the  ^^  Sebastian  Military  Reservation'*  in  California, 
requests  of  me  information  as  to  the  legal  condition  of  the  land 
occupied  by  said  reservation. 

It  appears  that  by  act  of  Congress  of  March  8, 1855,  the  Pre- 
sident was  empowered  to  make  five  military  reservations,  of  not 
exceeding  twenty-five  thousand  acres  each,  out  of  the  public  do- 
main in  the  State  of  California,  or  in  the  Territories  of  Utah  and 
New  Mexico,  for  Indian  purposes,  according  to  a  plan  of  Lieu- 
tenant E.  F.  Beale,  late  Superintendent  of  Indian  Affairs  in 
California,  the  object  being  to  collect  the  Indians  on  such 
reservations,  and  there  to  allow  them  to  remain  as  cultivators 
under  the  protection  of  the  United  States* 

The  execution  of  the  plan  was  intrusted  to  Lieutenant  Beale 
himself,  and  under  his  advice  the  present  reservation  was  mad^ 
out  of  what  was  presumed  by  him  to  be  public  domain,  at  a 
place  called  the  ''  Tejon,"  on  which  there  were  at  the  time 
three  hundred  Indians.  A  large  number  have  since  been  added, 
and,  so  far  as  regards  them,  the  arrangement  seems  to  have 
been  advantageous.  Of  course,  considerable  expenditures  have 
been  made  on  the  premises  by  the  Government. 

It  is  to  be  regretted  that  Lieutenant  Beale  did  not  more 
thoroughly  investigate  the  question  of  title  to  this  tract,  for  no 
less  than  twenty-two  Bitio9  of  it  are  now  claimed  by  Jos^  Antonio 
Aguirre  and  others,  on  an  alleged  grant  from  the  departmental 
authorities  of  the  Mexican  Republic,  and  the  land  has  been 
awarded  to  them  by  the  commissioners  for  adjudication  of  pri- 
vate land  claims  in  California. 

I  am  not  prepared,  without  more  consideration,  to  express 
any  opinion  as  to  the  lawfulness  of  future  expenditures  on  this 
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land.  It  will  be  time  enough  to  dispose  of  that  donbt,  how- 
ever, when  it  shall  come  up  in  the  course  of  direct  and  formal 
inquiry. 

I  suppose  the  practical  present  question  now  is  the  effect  of 
the  decision  of  the  Commissioners  upon  the  continuance  of  the 
Indians  on  the  Sebastian  Reservation. 

The  grant  alleged  by  Aguirre  and  others  was  for  eighteen 
ntios. 

The  description  in  the. original  papers  is  exceedingly  loose, 
and  there  was  no  survey  of  the  land  claimed,  no  judicial  pos- 
session, or  other  actual  severance  from  the  public  domain.  But 
those  facts  have  ceased  to  be  an  impediment  to  a  final  confirma* 
tion  in  view  of  the  decision  of  the  Supreme  Court  in  the  case 
the  United  States  v.  Fremont. 

The  claimants  pretend  to  have  been  in  actual  possession  ever 
since  1847,  which  pretension  it  is  difficult  to  reconcile  with  the 
official  statement  of  Lieutenant  Beale,  as  reported  by  the  Indian 
Bureau,  that  the  land  was  undoubtedly  public  domain  with  no 
private  claims  against  it  worthy  of*  account. 

I  have  examined  the  transcript  of  this  case,  upon  the  motion 
of  the  claimant's  counsel  (Mr.  Brent)  to  have  the  appeal  from 
the  decision  of  the  Commissioners  in  the  case  dismissed,  and 
have  come  to  the  conclusion  that  I  cannot  do  this  consistently 
with  my  duty  to  the  Government,  and  tha-t  the  case  ought  to 
be  tried  anew  in  the  District  Court,  upon  its  merits. 

Independently  of  other  points  in  the  case,  there  are  two, 
which  induce  me  to  think  that  even  if,  (which  is  questionable,) 
the  grant  be  valid  at  all,  yet  that  the  Government  may  main- 
tain their  title,  against  Aguirre  and  his  associates,  to  as  much 
of  the  land  as  is  requisite  for  the  Indians. 

One  of  these  points  is,  a  reservation  in  the  pretended  grant 
itself  in  favor  of  Indians  already  established  at  the  place,  their 
rancheria  being  designated  in  the  original  plan  filed,  with  his 
petition,  by  Aguirre. 

The  other  is,  an  equally  important  reservation  in  the  grant 
of  so  much  of  the  land  as  the  (Mexican)  government  might 
need  for  a  contemplated  military  establishment  at  the  place ; 
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which  reservation  in  the  grant  enores,  of  coarse,  to  the  benefit 
of  the  United  States. 

I  thinby  therefore,  that  the  claim  of  Aguirre  and  others 
should  be  resisted  in  toto;  that  it  should  be  resisted,  inde- 
pendently of  the  general  merits,  on  the  point  of  quantity ;  and 
that,  independently  even  of  that,  the  special  reservations  in  the 
grant  may  be  relied  upon,  with  reasonable  certainty,  as  suffi- 
cient to  secure  to  the  Government  all  the  land  necessary  for 
the  specific  purposes  of  the  Sebastian  Reservation. 

Of  course,  it  is  not  for  me  to  judge  of  any  of  the  collateral 
facts  of  the  case  referred  to  by  the  Commissioner,  touching  the 
expediency  or  inexpediency,  apart  from  the  question  of  title, 
of  retaining  the  present  public  establishment  at  the  Tejon. 
I  have  the  honor  to  be,  respectfully, 

C.  GUSHING. 

Hon.  Robert  McGlklland, 

Secretary  of  the  Interior. 


RELATION  OP  INDIANS  TO  CITIZENSHIP. 

Indians  are  not  oitiiens  of  the  United  States,  bat  domestic  subjects. 

The  general  statutes  of  naturalixation  do  not  apply  to  Indians ;  but  they  may 

be  natoralised  by  special  act  of  Congress  or  by  treaty. 
Indians  are  not  capable  of  pre-empting  the  public  lands  of  the  United  States. 
Half-breed  Indians  are  to  be  treated  as  Indians  in  all  respects  so  long  as  tbey 

retain  their  tribal  relations. 
Indians  and  half-breed  Indians  do  not  become  citixens  of  the  United  States  by 

being  declared  electors  by  any  one  of  the  States. 
Query,  whether  half-breed  Indians  may  become  citiiens  by  Toluntarily  leaT- 

ing  their  tribal  connection,  and  without  any  special  provision  of  law  in  their 

behalf. 

Attoknby  Gbkbral's  Offigb, 

Jufy  5, 1856. 
Sir  :  I  proceed  to  complete  my  answer  to  your  references  of 
the  20th  iQtimo,  on  the  subject  of  Superior  City,  by  disposing 
of  the  question  reserred  in  my  communication  of  the  2d  instant, 
which  is  stated  l&y.  you  in  the  following  words : — 
'  .^^Ts  a  half-bloo^^  Indian,  haying  such  tribal  relations  as  to 
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have  been  made  a  participant  in  the  treaty  of  80th  September^ 
1854,  with  the  Chippewas  of  Lake  Superior,  under  the  7th 
clause  of  the  2d  article  thereof,  (page  1110,  vol.  z,  Stat,  at 
Large,)  a  person  who  on  the  5th  April,  1854,  could  have 
legally  claimed  a  right  of  pre-emption  under  act  of  4th  Sep- 
tember, 1841,  giving  such  right  only  to  a  citizen  of  the  United 
States,  or  one  who  had  filed  his  declaration  of  intention  to  be- 
come a  citizen,  as  required  by  the  naturalization  laws." 

The  7th  clause,  above  referred  to,  is  in  the  following  words : 

^^  7th.  Each  head  of  a  family  or  single  person  over  twenty- 
one  years  of  age  at  the  present  time,  of  the  mixed  bloods,  be- 
longing to  the  Chippewas  of  Lake  Superior,  shall  be  entitled 
to  eighty  acres  of  land,  to  be  selected  by  them  under  the  direc- 
tion of  the  President,  and  which  shall  be  secured  to  them  by 
patent  in  the  usual  form.*' 

It  is  not  expressly  declared  in  the  statement  of  the  case  that 
the  land,  which  the  half-breeds  in  question  claim  here  by  pre- 
emption, is  other  land  than  the  eighty-acre  lots  granted  to  ihem 
by  the  treaty ;  but  the  case  implies  this ;  because  it  finds  that 
the  claim  of  pre-emption  dates  from  April,  1854,  while  the 
treaty  was  not  entered  into  until  the  following  September. 
Besides  which,  the  land  in  controversy  was  not  ceded  by  the 
treaty  of  September,  1854,  but  by  that  of  October  4, 1842,  as 
appears  by  the  papers  from  the  Land  0£Bce.  (See  vii  Stat,  at 
Large,  p.  591.) 

The  question, — what  is  meant  by  the  term  ^^  citizen  of  the 
United  States''  in  the  Constitution  and  laws  of  the  United 
States,  how  the  rights  of  such  citizenship  may  be  acquired,  and 
how  lost, — has  not  been  fully  determined,  either  by  legislation 
or  adjudication.  I  think,  however,  that  most  of  the  elements 
of  the  question  are  easy  to  be  discerned  and  of  indubitable 
efiect  in  its  solution. 

To  begin, — we  are  to  distinguish  between  natural  born  citi- 
zens and  citizens  by  naturalization.  Thus,  the  Constitution 
declares  that  ^'  No  person  except  a  natural  born  citizen,  or  a 

citizen  of  the  United  States  at  the  adoption  of  L 

shall  be  eligible  to  the  ofiSce  of  President  of  tm^J^^mt  Mtm^J^^ 
(Art.  ii,  s.  1.)    It  also  provides  that  Congresqshall  have  power  i 

LI3EAIIY. 
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^'  to  establish  an  uniform  rule  of  naturalixation.  (Art.  i,  a.  8.) 
Here  is  the  first  great  line  of  distinction  then, — citizens  born 
such,  and  citizens  made  such  by  naturalizatioa. 

Who  then  are  "  natural  bom"  citizens  of  the  United  States  ? 

The  word  ^^  citizen''  has  relative  applications,  vhidi  modify 
its  actual  sense  in  given  cases. 

Thus  we  speak  of  the  citizen  of  a  city  as  distinguished  from 
that  of  a  State,  and  of  a  State  as  distinguished  from  that  of  the 
United  States. 

In  its  highest  political  sense,  it  signifies  in  our  public  law, 
the  persons  who  constitute  the  political  society.  (Wolff,  Jus 
Naturae,  torn,  viii,  cap.  1,  sec.  6,*  7;  Vattel,  Droit  des  Gens,  liv. 
1,  ch.  19.) 

But  the  appellation  is  not  confined  to  persons  enjoying  the 
right  of  suffrage.  A  woman,  a  minor,  a  person  temporarily  incar 
pacitated  by  pauperism  or  crime,  is  a  citizen  in  the  sense  of 
the  present  inquiry,  that  is  to  say,  as  distinguished  from  an 
alien  or  other  person  not  constituting  an  elemental  part  of  the 
sovereign  people,  the  body  politic,  of  the  United  States.  (Hobbes, 
De  Give,  cap.  v,  s.  2.) 

The  truth  of  this  position  is  made  evident  by  looking  at  the 
question  of  escheats,  of  passports,  and  other  forms  of  public 
protection,  of  ownership  of  vessels,  and  of  many  analogous  eases, 
in  which  citizenship  in  the  United  States  is  independent  of  the 
consideration  of  electoral  capacity. 

On  the  other  hand,  a  person  may  be  an  elector  without  being 
a  citizen.  We  shall  have  occasion  to  speak  particularly  here- 
after of  great  classes  of  persons,  who  enjoy,'  by  statute  or  con- 
stitution, the  right  of  suffrage  in  a  given  State,  without  being 
declared  citizens  of  the  State,  by  such  statute  or  constitution, 
and  certainly  without  being  citizens  of  the  United  States. 

Considering  the  term  *'  citizen"  in  whatever  sense,  the  first 
sub-question  is,  whether  the  mere  fact  of  a  person  being  bom 
in  the  United  States,  constitutes  a  citizen  thereof. 

Clearly  not:  persons  may  be  born  abroad,  (of  citizens  in  the 
public  service,  for  instance,)  and  be  natural  bora  citizens  of  the 
United  States ;  they  may  be  born  here,  (of  aliens  in  the  service 
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of  their  government,  for  instance,)  and  not  be  natural  born  citi- 
zens of  the  United  States. 

It  is  a  mistake  to  suppose  that  alieuj  as  opposed  to  citizen^ 
implies  foreigner  as  respects  the  country.  • 

The  fact,  therefore,  that  Indians  are  born  in  the  countr  j  does 
not  make  them  citizens  of  the  United  Skates. 

The  simple  truth  is  plain,  that  the  Indians  are  the  nUijeets 
of  the  United  States,  aud  therefore  are  not,  in  mere  right  of 
home-birth,  citizens  of  the  United  States.  The  two  conditions 
are  incompatible.  The  moment  it  comes  to  be  seen  that  the 
Indians  are  domestic  subjects  of  this  Grovernment,  that  moment 
it  is  clear  to  the  perception  that  they  are  not  the  sovereign  con- 
stituent ingredients  of  the  Government. 

This  distinction  between  eitizen%  proper,  that  is,  the  constitu- 
ent members  of  the  political  sovereignty,  and  tuhjecte  of  that 
sovereignty,  who  are  not  therefore  citizens,  is  recognised  in  the 
best  authorities  of  public  law.  (See  Puffendorf,  De  Jure  NatursD, 
lib.  vii,  cap.  ii,  s.) 

For  the  same  reason,  a  slave,  it  is  clear,  cannot  be  a  citizen. 

The  point  as  respects  the  Indians,  namely,  that  they  are  not 
fleno  jure  citizens,  has  been  judicially  decided  in  several  of  the 
States.  (New  York,  Dole  v.  Irish,  Barbour's  S.  C.  R.,  p.  689; 
Hastings  v.  Farmer,  iv  Comstoek,  p.  298 ;  Jackson  v.  Wood, 
vii  Johns.,  p.  290 ; — South  Carolina,  The  State  t^.  Managers  of 
Elections  for  York,  i  Bail.  215 ; — Tennessee,  The  State  v.  Ross, 
vii  Yerg.  74.) 

Kot  being  citizens  of  the  United  States  by  mere  birth,  can 
they  become  so  by  naturalization  ?    Undoubtedly. 

But  they  cannot  become  citizens  by  mtturalization  under 
existing  general  acts  of  Congress,     (ii  Kent's  Com.,  p.  72.) 

Those  acts  apply  only  to  foreignerBy  subjects  of  another 
allegiance.  The  Indians  are  not  foreigners,  and  they  are  in 
our  allegiance,  without  being  eitizene  of  the  United  States. 
Moreover,  those  acts  only  apply  to  ^^  white"  men. 

Persons  not  citizens  of  the  United  States,  it  has  been  adjudged, 
connot  be  made  such  by  any  act  of  one  of  the  States.    (Chirac 
V.  Chirac,  ii  Wbeat.  259 ;  Houston  v.  Moore,  v  Wheat.  1.) 
.  Indians,  of  course,  can  be  made  citizens  of  the  United  States 
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only  by  some  competent  act  of  the  G-eneral  Government,  either 
a  treaty  or  an  act  of  Congress. 

Of  this  we  have  examples.  Thus  the  act  of  March  Sd,  1843, 
•  provides  that,  upon  certain  things  happening  or  being  performed, 
the  '^  Stockbridge  tribe  of  Indians,  and  each  and  every  of  them, 
shall  then  be  deemed  to  be,  and  from  that  time  declared  to  be, 
citizens  of  the  United  States."  (v  Stat,  at  Large,  p.  647.)  By 
this  act  the  Stockbridge  Lidians  were  naturalized  en  masie, 
and  thus  became  naturalized  citizens  of  the  United  States. 

So,  by  one  of  the  stipulations  of  the  treaty  of  Dancing  Rab- 
bit Creek,  provision  is  made  according  to  which  Choctaws  may 
become  citizens  of  the  United  States.    (Art.  ziv.) 

So,  it  is  probable  that  by  the  operation  of  the  stipulations  of 
the  treaty  of  Guadalupe  Hidalgo,  many  reduced  or  emancipated 
Indians  have  become  citizens  of  the  United  States,  although 
inferior  in  capacity  for  such  citizenship  to  the  Gherokees  and 
Choctaws. 

In  fine,  no  person  of  the  race  of  Indians  is  a  citizen  of  the 
United  States  by  right  of  local  birth.  It  is  an  incapacity  of 
his  race. 

But  may  not  that  natural  incapacity  cease  ?  May  not  the 
members  of  a  family  of  Indians,  by  continual  crossing  of  blood, 
cease  to  be  Indians  ?     Undoubtedly. 

In  the  organic  or  other  legislation  of  the  United  States,  and 
of  many  of  the  States,  the  expression  '^  white  man"  is  fre- 
quently used  in  contradistinction  from  Indians. 

That  is  a  very  loose  and  vague  expression,  obviously.  When 
applied  to  a  man  of  the  unmixed  blood  of  our  own  race, — ^that 
is,  of  a  certain  fautily  of  the  nations  of  Europe  and  Asia, — we 
understand  it  sufficiently  well  for  all  practical  purposes.  (See 
United  States  v.  Rogers,  iv  Howard,  567.) 

But,  when,  questions  of  mixed  blood  arise,  it  appears  at  once 
that  there  is  no  intrinsic  precision  in  the  expression  ^^  white 
man."  There  exist,  in  various  parts  of  the  United  States,  men 
of  indubitable  citizenship,  nay,  of  the  highest  mental,  political, 
and  social  eminence,  who  have  aboriginal  blood  in  their  veins. 

Such,  foi".  instance,  are  the  many  families  in  the  country 
descended  from  the  marriage  of  Pocaiiontas  with  Mr.  Rolfe,  and 
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to  whom  this  their  peculiarity  of  descent  is  a  subject  of  just  and 
honorable  pride.  We  feel  and  see^  therefore,  lliat  the  incapa- 
city of  race,  attached  to  the  Indian  as  such,  may  and  must  be 
susceptible  of  being  determined  by  intermarriage  with  persons 
of  the  dominant  race  of  the  country.  .  But  when  ?  At  what 
period  or  stage  of  descent  ?    And  how  to  be  ascertained  ? 

In  the  Hispano- American  States,  and  in  some  of  the  States 
of  this  Union,  this  question  has  a  solution ;  but  it  has  not  any 
that  I  am  aware  of,  in  the  legislation  of  the  United  States. 
Perhaps,  in  the  absence  of  any  Federal  legislation  on  the  sub- 
ject, that  is  a  question  to  be  determined  by  the  several  States. 
Yet  I  hesitate  to  say  this,  because  it  involves  the  much  more 
serious  question  of  the  constitutional  statiUf  relatively  to  the 
question  of  citizenship  of  the  African  race  in  the  United 
States. 

Compare,  on  this  point,  the  conflicting  views  of  Attorney 
Oeneral  Wirt,  who  says  that  a  free  African  of  the  State  of 
Virginia  cannot  lawfully  command  a  vessel,  because  not  a  citi- 
zen, (November  7th,  1821 ;)  and  of  Attorney  General  Legar^, 
who  holds  that  such  a  person  may  pre-empt  public  lands  as  a 
citizen.     (March  15th,  1848.) 

I  hesitate  to  admit  that  the  determination  of  this  point  rests 
with  the  individual  States,  on  other  grounds.    • 

Look,  for  instance,  at  that  unexplored  clause  of  the  Constitu- 
tion, which  declares  that  ^'  The  citizens  of  each  State  shall  be 
entitled  to  all  privileges  and  immunities  of  citizens  of  the  seve- 
ral States/'  Can  it  be,  that  New  York  may  impose  on  Vir- 
ginia, or  Virginia  on  New  York,  any  person  whom  either  of 
them  shall  choose  to  call  a  citizen  ?  It  would  seem  not.  It 
would  seem  that  the  determination  of  what  shall  be  deemed 
citizenship  in  all  the  States  must  be  matter  of  Federal  jurisdic- 
tion, residing  only  in  the  General  Government. 

At  any  rate,  certain  it  is,  that,  by  the  legislation  of  some  of 
the  States,  persons  are  citizens  there,  who  are  not  citizens  of 
the  United  States.  Some  of  the  commentators,  indeed,  say, 
that  "  every  citizen  of  a  State  is,  ipso  factOy  a  citizen  oC  the 
United  States."     (Story's  Commentaries  on  the  Constitution, 
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8.  1698 ;  Rawie  on  the  Constitution,  p.  85.)    But  they  are  in 
this  clearly  mistaken. 

At  the  same  time,  it  is  hazardous  to  deny  all  authority  to 
those  legislative  acts  of  the  different  States  of  the  Union,  which 
define  the  term  <<  white  man,''  and  thus  do  in  fact  determine,  as 
to  Africans,  the  dividing  line  between  incapacity  and  capacity 
for  citizenship  of  the  given  State,  and  perhaps  of  the  United 
States.  (See  the  acts  collected  in  Kent's  Com.,  vol.  ii,  p.  257, 
note.)     • 

Instead,  therefore,  of  attempting,  by  reference  to  the  le^sla* 
tion  of  some  of  the  States,  or  by  consideration  of  the  analogies 
of  foreign  law  and  the  reason  of  the  thing,  to  lay  down  a  gene- 
ral rule,  or  to  say  what  the  general  rule  ought  to  be,  as  to  the 
stage  at  which,  by  admixture  of  blood,  the  political  incapacity 
of  Indians  will  cease ;  it  seems  to  me  to  be  more  desirable  to 
confine  my  conclusion  to  the  very  casp  presented,  without  going 
a  step  beyond  it, — that  is,  to  express  the  opinion  that  a  person 
of  mixed  blood,  retaining  tribal  relations,  cannot  also  enjoy  i^ 
the  same  time  the  rights  of  a  citizen  of  the  United  States. 

Many  persons  of  this  class,  it  is  not  to  be  doubted,  are  of 
most  respectable  character,  and  mentally  and  morally  capable 
to  be  citizens  of  the  United  States.  But  citizenship  does  not 
depend  on  that*  alone.  Such  persons  are  capable  to  become 
citizens :  the  question  will  remain  in  each  case,  whether  they 
have  become  so  in  fact.  Suppose  a  half-breed  who  is  this  day, 
to  all  intents  and  purposes,  Indian, — ^the  chief,  for  instance,  of 
some  tribe, — and  therefore  clearly  not  a  citizen  of  the  United 
States.  That  was  the  condition  of  John  Boss,  in  the  case 
referred  to  in  Tennessee.  It  may  be, — ^we  concede  for  the 
argument's  sake  that  it  is,— competent  for  him  to  become  a  citi* 
zen,  or  at  any  rate  a  voter,  as  in  Wisconsin,  hy  eecuing  to  be  a 
member  of  the  tribe.  Be  it  so.  Let  him  cease,  then,  to  con* 
tinue  by  his  own  volition  and  election  an  Indian.  If,  by  some 
act  of  recognised  legality,  he  has  manifested  his  desire  to  be  con- 
sidered a  citizen,  then  it  will  have  to  be  considered  whether 
such  act  is  effective :  whether,  for  instance,  it  was  performed  in 
good  faith,  as  in  the  case  of  alleged  change  of  domicil ;  whether 
it  is  not  contradicted  by  the  party's  having  in  the  mean  time 
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retained  his  tribal  relations ;  whether,  in  a  word,  if  of  admitted 
capacity  to  become  a  citizen  of  the  United  States,  he  has  in 
fact  become  such,  by  throwing  olT  the  static  of  Indian. 

That  Indians  cannot  pre-empt  public  lands,  and  that  they 
cannot  remove  the  disability  by  declaring  in  the  form  of  the 
statute  their  intention  to  become  citizens,  has  been  more  than 
once  ruled  in  the  practice  of  the  Public  Land  Office,  according 
to  cases  in  the  papers  before  me  reported  by  the  Commissioner. 

Another  case,  which  he  reports,  of  a  civilized  Indian  admitted 
by  you  to  the  ordinary  purchase  of  public  land,  proves  nothing 
either  way.  Citizenship  is  not  requisite  for  that :  it  may  be 
done  by  a  foreign  alien,  and  a  fortiori  by  a  mere  denizen  or 
domestic  alien,  such  as  are  the  Indians.  (See  my  opinion,  of 
July  28,  1855.)  But  pre-emption  is  carefully  confined  by  law 
to  citizens,  and  to  persons  who  have  declared  their  intention  to 
become  citizens  according  to  statute.     (Ibid.) 

Attorney  General  Legar^  undoubtedly  erred  in  saying,  argiA- 
endoy  that  mere  denizens  of  the  United  States  may  pre-empt 
public  lands.  The  statute,  in  specifying  the  second  class 
entitled  to  pre-empt,  namely,  those  persons  who  shall  have  de- 
clared in  form  their  intention  to  become  citizens,  pointedly 
excludes  all  other  non-citizens.  It  says  in  effect  that  no  aliens, 
no  denizens,  no  persons  not  citizens  by  birth  or  naturalization, 
shall  enjoy  the  privilege  of  pre-emption,  except  such  as  &ave 
made  the  declaration,  according  to  law,  of  intention  to  become 
citizens.  Mr.  Legar^  could  not  have  overlooked  this  manifest 
import  of  the  statute,  had  he  not  been  carried  away  in  argu- 
ment by  a  generous  disposition  to  protect  in  the  given  case  the 
claim  of  a  free  African,  without  admitting  him  to  be  a  citizen 
of  the  United  States.     (Opinion  of  March  15,  1843.) 

But,  if  a  free  African  is  entitled  to  pre-emption,  it  can  only 
be  so  considered  by  first  overruling  Mr.  Wirt,  and  deciding  that 
he  is  a  citizen  of  the  United  States. 

Whether  the  half-bloods  in  the  present  case  had  ceased  to  be 
Indians  or  not,  is  primarily  a  question  of  fact, — just  as  if  John 
Boss,  who  is  beyond  all  peradventure  a  civilized  half-breed, 
should  assume  to  pre-empt  public  lands  as  a  citizen  of  the 
United  States. 

Vol.  VII.— 48 
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Further  investigation  of  the  facts  in  the  present  case  would 
therefore  seem  to  be  requisite  for  the  ascertainment  of  the 
whole  truth,  and  to  establish  a  firm  basis  of  complete  legal 
determination.  If  it  shall  appear  on  such  investigation  that 
the  persons  claiming  the  present  pre-emptions  belonged,  down 
to  five  months  afterwards,  to  the  Ghippewas  of  Lake  Superior, 
then  they  were  Indians  in  law  still,  and  of  course  not  citizens 
of  the  United  States ;  and  they  cannot  maintain  rights  of  pre- 
emption to  public  land  as  citizens  of  the  United  States,  while  at 
the  same  time  retaining  their  capacity  for  special  privileges, 
tribal  rights,  and  grants  of  land,  as  Indians. 

Such  has  been  the  decision  heretofore  in  the  case  of  other 
tribes,  containing  members  of  mixed  blood.  (See  Mr.  Taney's 
opinions*,  of  September  9,  1831,  and  May  13,  1833.) 

And  that  decision  had  the  express  approval  and  authority  of 
the  President  of  the  United  States.  (See  Public  Land  Laws^ 
vol.  ii,  p.  600.) 

This  restricted  view  of  the  subject  is  perfeotly  consistent  with 
the  organic  law  of  the  State  of  Wisconsin,  whatever  force  may 
be  conceded  to  that,  on  this  question.  The  constitution  of 
Wisconsin  attributes  the  rights  of  electorship  to  "  civilized  per- 
sons of  Indian  descent  not  members  of  any  tribe."  Certain  it 
is  that  the  persons  thus  described  as  electors  in  the  State  of 
Wisconsin  are  not  therefore  citizens  of  the  United  States,  any 
more  than  the  white  foreigners,  who,  by  the  constitution  of  the 
same  State,  having  declared  their  intention  to  be  naturalized, 
thereupon  become  electors  in  Wisconsin. 

However  that  may  be,  the  very  condition  of  the  constitution 
of  Wisconsin  is,  "  not  members  of  any  tribe,"  and  the  case  pre- 
sented to  me  is  of  persons  of  Indian  descent,  belonging  to  the 
tribe  of  Ghippewas  of  Lake  Superior. 

Nay,  the  constitution  of  Wisconsin  does  not  profess  to  pre- 
tend that  these  persons  are  citizens  of  the  State, — ^it  only  says 
they  shall  be  qualified  electors  in  the  elections  of  the  State. 
The  constitution  of  the  State  sfi^ps  there.  But  eteetcrkhip  and 
citizenship  are  different  things ;  they  are  not,  of  necessity,  con- 
sociated  facts ;  a  person  may  be  elector  and  not  citizen,  as  he 
may  be  citizen  and  not  elector.     In  a  word,  no  conclusions 
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whatever,  affecting  the  subject,  can  be  deduced  from  the  coa- 
stitution  and  laws  of  the  State  of  Wisconsin. 

I  think  the  language  of  the  7th  clause  of  the  8d  article  of 
the  treaty  with  the  Chippewas,  before  me,  legally  describes  per- 
sons not  citizens  of  the  United  States,  but,  though  half-bloods, 
yet  still  Indians.  I  think  the  persons  so  described,  in  asking 
and  receiving  the  benefit  of  the  clause,  declare  themselves  to 
have  been  at  that  time  not  citizens,  but  Indians. 

They  might  be  competent  to  become  citizens.  This  assign- 
ment of  eighty  acres  of  land  to  each  of  them  in  severalty,  and 
segregated  from  the  common  property  of  the  tribe,  may  be  con- 
strued as  implying  that  they  intended  thereafter  to  quit  the 
tribe,  with  its  community  of  rights,  and  become  citizens.  But 
it  contemplates  and  supposes,  and  their  acts  pronounce,  that 
they  had  not  yet  passed  the  line  between  the  aboriginal  and  the 
civilized  or  citizen  status. 

There  is  another  article  of  the  treaty,  the  10th,  which  serves 
to  confirm  that  conclusion.     Its  words  are : 

"  All  missionaries,  and  teachers,  and  other  persons  of  full 
age^  residing  in  the  territory  hereby  ceded,  or  upon  any  of  the 
reservations  hereby  made  by  authority  of  law,  shall  be  allowed 
to  enter  the  land  occupied  by  them  at  the  minimum  price  when- 
ever the  surveys  shall  be  completed,  to  the  extent  of  one  quarter- 
section  each." 

So,  here  we  have  two  classes  of  persons  provided  for,  in  a 
manner  suitable  to  each :  the  half-breeds  of  the  7th  clause  of 
the  8d  article,  and  the  citizens  of  the  10th  article.  Each  of 
the  former  is  to  have  an  eighty-acre  lot  selected  by  him  "  under 
the  direction  of  the  President"  as  guardian  of  Indians;  while 
each  of  the  latter  is  to  prove  a  pre-emption  according  to  the 
forms  of  the  statute,  and  as  a  free  citizen  of  the  United  States. 

I  have  had  occasion  to  say,  in  a  previous  opinion  addressed 
to  you,  that  a  white  man,  who  voluntarily  joins  himself  to  a 
tribe  of  Indians,  and  acquires  civil  rights  as  such,  must  abide 
by  his  election,  in  so  far  as  regards  civil  rights  thus  acquired, 
including  the  disabilities  which  were  a  part  of  the  price  paid 
for  the  acquisitions.  (Opinion  of  May  23,  1855.)  If,  as  it 
seems  to  me,  that  be  reasonable  and  just,  then  still  more  is  it 
reasonable  and  just  that  a  half-blood  Indian,  who  still  ''bc- 
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longs''  to  a  tribe,  and  who  claims  and  takes  the  benefits  of  such 
tribal  membership,  shall  not  be  allowed  at  the  same  time  to  claim 
benefits  which  are  only  attached  by  law  to  persons  not  Indians. 

As  a  question  of  public  policy  in  the  United  States,  it  may 
be  injudicious  to  seek  to  maintain  the  present  legal  distinction 
between  the  two  races.  But  the  distinction  exists ;  it  is  broadly 
drawn  by  hundreds  of  treaties  and  statutes ;  it  cannot  be  dis- 
regarded in  the  administrative  construction  and  execution  of 
the  law  of  the  land ;  and  if  to  be  obliterated,  that  can  be  done 
only  by  the  treaty-making  or  the  legislative  powers  of  the 
Government. 

And  whatever  may  be  the  true  public  policy  in  that  respect, 
it  cannot  be  wise  to  encourage  persons  in  hovering  on  the  out- 
skirts of  both  conditions,  claiming  the  advantages  of  each,  while 
perhaps  not  submitting  to  the  obligations  of  either. 

I  therefore  conclude  that  the  persons,  comprehended  in  the 
descriptive  terms  of  the  7th  clause  of  the  2d  article  of  the 
treaty  with  the  Ghippewas  of  Lake  Superior,  and  to  whom 
land  was  expressly  secured  by  that  treaty,  as  persons  "  belong- 
ing to  said  Ghippewas,*'  are  not  entitled  to  rights  of  pre- 
emption under  the  act  of  1841  as  "citizens  of  the  United 
States." 

I  am,  very  respectfully, 

G.  GUSHING. 

Hon.  Robert  McGlelland, 

Secretary  of  the  Interior. 


SALVAGE. 


Officers  and  cre^rs  of  the  public  ships  of  the  United  States  are  not  entitled  to 

salvage,  civil  or  military,  as  of  complete  legal  right. 
The  allowance  of  salvage,  civil  or  military,  in  such  cases,  like  the  allowance 

of  prize-money  on  captures,  is  against  pubUo  policy,  and  ought  to  be  abolished 

in  the  sea-service,  as  it  was  long  ago  in  the  land-service. 

Attorney  General's  Office, 

July  8,  1856. 
Sir:  Your  communication  of  the  5th  instant  requests  mj 
opinion  upon  the  question, — Whether  the  officers  and  crew  of  the 
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coast  survey  steamer  Thomas  Corwin  have  any  right  to  receive 
and  retain,  for  their  own  use,  salvage  for  assistance  rendered 
to  a  merchant  vessel  of  the  United  States. 

Salvage  has  been  allowed  by  the  admiralty  courts  of  Great 
Britain  to  officers  of  the  Navy  for  assistance  of  this  kind  to 
merchantmen,  both  English  and  not  English.  (The  Gage,  vi 
Rob.  273  ;  The  Lord  Nelson,  Edw.  798 ;  The  Pensamento  Felix, 
Edw.  115;  The  Mary  Ann,  i  Hag.  Adm.  158;  The  Louisa, 
i  Dod.  317.) 

It  has  been  allowed  also,  by  the  Supreme  Court  of  the  United 
States  as  against  private  foreign  property,  in  the  case  of  the 
Amistad.     (xv  Peters,  518.) 

And  on  the  authority  of  these  decisions,  Mr.  Attorney 
General  Johnson  advised  that  it  was  allowable  in  another  case 
of  private  foreign  property,  that  of  the  Eugenie.  (Opinion  of 
June  20,  1849.) 

But  is  it  legally  demandable,  in  any  of  these  cases,  without 
the  consent  of  the  Government  ?     I  doubt. 

Mr.  Attorney  General  Wirt  was  of  opinion  that  it  was  not 
demandable  in  the  case  of  preservation  of  "  property  of  the 
United  Stjites,"  because,  he  said,  the  officers  and  crew  of  the 
United  States  ship,  in  such  acts,  "  have  done  no  more  than  their 
duty.*'     (Opinion  of  July  22,  1824. 

Do  officers  and  crews  of  our  public  ships  do  anything  more 
than  their  duty  in  rendering  assistance  to  the  merchant  vessels 
of  the  United  States  ?     I  think  not. 

And  there  ought  to  be  no  exclusive  rule  in  such  a  matter  in 
favor  of  the  merchant  vessels  of  the  United  States. 

In  the  case  of  the  Amistad,  the  ground  on  which  the  court 
allowed  salvage  to  the  officers  of  the  salvor  public  ship  was  be- 
cause, as  the  court  says,  '^  it  is  understood  that  the  United  States 
do  not  now  desire  to  interpose  any  obstacle  to  the  allowance  of 
it,  if  it  is  deemed  reasonable  by  the  court.*'  (xv  Peters,  697.) 
The  remark  implies  that,  if  the  Government  had  persisted  in 
objecting  to  the  allowance  of  salvage,  it  would  not  have  been 
allowed  by  the  Supreme  Court. 

It  is  to  be  remembered  that  it  is  the  time  of  the  United  States, 
it  is  service  belonging  to  the  people  of  the  United  States,  which 
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the  officers  and  crew  of  a  public  ship  employ  in  such  cases  ;  and 
it  is  the  public  property  of  the  United  States,  the  ship  and  her 
appurtenances,  which  constitutes  the  instrument  of  service ;  and 
it  is  the  ship  of  the  United  States  which  incurs  the  risk,  if  there 
be  any,  attending  the  service  performed.  Why  should  the  paid 
officers  and  men  of  the  United  States  have  special  compensation 
for  the  performance  of  their  duty,  when  it  is  done  by  means, 
and  on  board  of,  a  public  ship  of  the  United  States  ? 

These  are  objections  to  civil  salvage ;  and  the  objections  to 
military  salvage  are  still  greater ;  for  what  pretence  can  there 
be  for  saying  that  it  is  not  the  mere  and  simple  duty  of  a  public 
ship  of  the  United  States  to  defend  the  unarmed  citizens  of  the 
country  and  their  property  against  the  perils  of  war,  and  if 
possible  to  rescue  them  and  their  property  from  captivity  of 
belligerent  enemies  or  of  pirates  ? 

Much  has  been  said  of  the  expediency  of  allowing  salvage 
to  the  public  ships  of  the  United  States  as  incentive  to  duty. 
In  the  same  way  the  allowance  of  prize-money  is  advocated  as 
incentive  to  duty.  I  doubt  on  both  points.  The  military  land- 
service  of  the  United  States  does  not  need  to  be  stimulated  to 
the  performance  of  duty  by  the  prospect  of  either  ^alvage  or 
prize-money.  I  am  not  willing  to  concede  that  the  public 
maritime  service  of  the  United  States  needs  it  any  more  than 
the  Army. 

Making  prizes  of  private  property  on  land  is  a  practice, 
which  has  passed  from  the  domain  of  civilized  warfare.  It 
now  begins  to  be  seen  that  the  same  general  immunity  should 
be  accorded  to  private  property  on  the  ocean.  When  that  con- 
clusion is  reached,  prize-money  and  military  salvage  will  cease 
of  necessity. 

Meanwhile,  the  whole  question  of  prize-money,  salvage-money, 
freight-money  on  specie,  and  the  like,  in  the  maritime  public 
service  of  the  United  States,  is  one,  which  might  well  receive 
more  thoughtful  attention  at  the  hands  of  the  Executive  or 
of  Congress. 

I  doubt  whether  the  officers  and  crew  of  any  public  ship  of 
the  United  States  have  an  absolute  legal  right  to  salvage,  and 
so  authority  to  demand  it  without  permission  of  the  Executive. 
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I  am  of  opinion  that  you  have  power,  by  standing  regulation, 
if  you  think  proper,  to  forbid  the  demand  of  it  by  any  public 
ship  under  the  orders  of  your  Department. 
I  am,  very  respectfully. 


C.  GUSHING. 


Hon.  JA9IES  Guthrie, 

Secretary  of  the  Treasury. 


APPEAL  IN  PENSION  CASES. 

There  is  no  direct  appeal  from  the  Commissioner  of  Pensions  to  the  Attorney 

General. 

Attorney  General's  Office, 

July  8,  1866. 

Sir  :  I  have  your  letter  of  the  5th  instant,  requesting  me  to 
consider  and  to  decide  a  question  of  law  presented  in  the 
nature  of  an  appeal  from  a  decision  of  the  Commissioner  of 
Pensions. 

It  would  give  me  pleasure  to  oblige  you  in  this  way,  if  it 
were  in  my  power. 

By  referring  to  the  6th  section  of  the  act  relating  to  the 
Home  Department,  you  will  perceive  that  appeals  from  the 
action  of  the  Commissioner  are  to  go  to  the  Secretary  of  the 
Interior.     (U.  S.  Laws,  vol.  ix,  p.  396.) 

If,  in  such  case  of  appeal  to  the  Secretary,  a  mere  question 
of  law  arise,  about  which  he  doubts,  that  question  then  comes 
to  me  on  a  case  stated  by  him,  with  such  papers  and  such  sug- 
gestions of  parties  or  counsel  as  may  be  fit  in  the  case.  (U. 
S.  Laws,  vol.  i,  p.  93.) 

Such  being  the  statute  relations  of  the  three  officers,  you 
will  readily  perceive  that  it  would  be  impossible  for  the  At- 
torney General,  without  indelicacy,  to  interpose  voluntarily, 
in  any  case,  between  the  Commissioner  of  Pensions  and  th» 
Secretary  of  the  Interior. 
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Pardons. 

•  I  return  herewith  the  petition  enclosed  in  your  letter,  and 
have  the  honor  to  be, 

Very  respectfully, 

C-  GUSHING. 
Hon.  A.  G.  Watkins, 

HouBe  of  Representatives. 


PARDONS. 


The  President  of  the  United  States  has  no  power  by  a  supplemental  or  special 
pardon  to  relieve  a  Federal  convict  of  legal  or  political  disabilities  imposed 
on  such  convict  bj  the  laws  of  one  of  the  States. 

Attokney  General's  Office, 

July  9,  1856. 

Sir:  An  application  has  boen  made  in  the  case  of  Oliver 
Bobbins  of  Sackett's  Harbor  in  the  State  of  New  York,  which 
presents  a  question  of  law  for  your  determination. 

The  said  Bobbins  was  convicted  in  the  year  1851,  in  the 
Circuit  Court  of  the  United  Stat-es  for  the  Northern  District  of 
New  York,  of  an  offence  created  by  act  of  Congress,  and 
sentenced  to  imprisonment  therefor  in  the  Penitentiary  of  that 
State. 

In  the  year  1852  he  received  from  the  President  of  the 
United  States  a  general  pardon. 

He  now  prays  "that  he  may  be  fully  restored  to  the  rights 
and  privileges  of  citizenship,''  as  to  which  he  assumes  that  some 
act  can  be  performed  by  the  President  of  the  United  States. 

I  think  he  is  in  error,  and  that  the  constitutional  power 
of  the  President  in  the  case  has  been  exhausted  by  the  full 
pardon  already  granted. 

The  disability,  from  which  he  desires  to  be  relieved, — if  any 
exist, — is  imposed,  not  by  the  Constitution  or  laws  of  the  United 
States,  but  by  the  laws  of  New  York,  which  laws,  of  course, 
have  no  efficacy  except  within  that  State,  and  appertain  to  its 
local  administration  as  a  State. 

The  provision  referred  to  is  to  the  effect  that  no  person  "  con- 
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Pardons. 


victed  of  an  infamous  crime,"  shall  vote  at  any  election  "  unless 
he  shall  have  been  pardoned  and  restored^o  all  the  rights  of  a 
citizen."     (Revised  Code,  vol.  i,  p.  347,  848.) 

The  meaning  of  this  provision  is  not  perfectly  clear.  Is  it 
that  by  some  public  act  in  addition  to  a  pardon,  the  convict 
must  have  been  restored  to  citizenship  ?  Or  is  the  restoration 
to  citizenship  the  legal  consequence  of  a  pardon  ?  It  seems  to 
be  hastily  assumed  that  the  former  is  the  true  construction. 

If  this  be  so, — if  it  be  a  disability  which  a  full  pardon  does 
not  of  itself  remove, — if  the  legal  effect  of  the  provision  be 
what  the  petition  thus  presumes, — then  it  is  a  special  disability 
imposed  by  the  laws  of  New  York,  not  by  any  act  of  Congress, 
which  can  be  removed  only  by  the  authority  of  that  State,  and 
which,  in  my  opinion,  is  altogether  beyond  the  reach  of  the 
President  of  the  United  States. 

I  am  not  prepared  to  say  by  what  means  the  party  is  to 
obtain  the  removal  of  the  supposed  disability, — if  it  exists ;  it 
is  a  question  of  the  construction  of  the  laws  of  the  State  of 
New  York,  the  solution  of  which  belongs  to  the  jurists  of  that 
State. 

In  this  view  of  the  legal  relations  of  the  case,  the  papers  are 
submitted  for  your  consideration. 

I  have  the  honor  to  be,  very  respectfully, 

C.  CUSHING. 

To  the  President. 
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